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Melovedoff,  Victor  Melovedoff,  20  IBLA  162 
(May  5,  1975). 

New  Mexico,  State  of,  24  IBLA  135  (1976)  is  vacated 
by  State  of  New  Mexico  (On  Recon.),  50  IBLA  367 
(1980). 

Oil  and  Gas  Privilege  and  License  Tax,  Fort  Peck 
Reservation,  Under  Laws  of  Montana,  M-36318 
(Oct.  13,  1955),  is  superseded  to  the  extent 
that  it  is  inconsistent  with.  Solicitor's  Opin- 
ion — Tax  Status  of  the  Production  of  Oil  and 
Gas  from  Leases  of  the  Ft.  Peck  Tribal  Lands 
Under  the  1938  Mineral  Leasing  Act,  M-36896, 

84  I.D.  905  (1977). 

Opinion  of  Associate  Solicitor  (Lands),  M-34999 
(Oct.  22,  1947);  distinguished.  Lands  Eligible 
to  be  Placed  Under  Recordable  Contracts, 

M-36613 , 68  I.D.  433  (1961). 

Opinion  of  Associate  Solicitor  for  Indian  Affairs  — 
Jurisdiction  of  Lands  Withdrawn  for  the  Benefit 
of  Certain  Groups  of  Mission  Indians,  Calif. — 
Patent  of  Land  Under  the  Act  of  Mar.  1,  1907, 
M-36756  (Oct.  8,  1968);  is  vacated  as  to  those 
parts  in  conflict  with  the  decision  of  the  Assis- 
tant Secretary  of  the  Interior  dated  (Nov.  4, 
1971).  Authority  to  Issue  Trust  Patents  for  the 
Benefit  of  Certain  Groups  of  Mission  Indians  of 
Calif.,  Pursuant  to  the  Act  of  Mar.  1,  1907,  for 
Parcels  of  Land  Within  the  "Mission  Reserve," 
M-36756  (Supp.)  (Nov.  18,  1971). 

Opinion  of  Chief  Counsel  — Reclamation — Water 
Right — Proviso  to  Sec.  3,  Act  of  Aug.  9,  1912, 

43  L.D.  339  (1914);  explained,  Proposed  Repay- 
ment Contracts — Kings  and  Kern  River  Projects, 
M-36634 , 68  I.D.  372  (1961). 

Opinion  of  Deputy  Assistant  Secretary  (Dec.  2, 

1966),  affirming  Oct.  27,  1966,  is  superseded  to 
the  extent  that  it  is  inconsistent  with  Solici- 
tor's Opinion  — Tax  Status  of  the  Production  of 
Oil  and  Gas  from  Leases  of  the  Ft.  Peck  Tribal 
Lands  Under  the  1938  Mineral  Leasing  Act, 

M-36896,  84  I.D.  905  (1977). 

Opinion  of  Secretary  — Union  Oil  Co.  Bid  on  Tract 
No.  228,  Brazos  Area,  Texas  Offshore  Sale, 
M-36733,  75  I.D.  147  (1968);  vacated,  M-36733 
(Supp.),  76  I.D.  69  (1969). 

Opinion  of  Solicitor  — Powers  of  Indian  Tribes, 

55  I.D.  14  (1934);  overruled  so  far  as  inconsis- 
tent, Authority  of  the  Bureau  of  Indian  Affairs 
to  Transfer  to  an  Indian  Tribe  the  Direction  of 
Federal  Employees  Pursuant  to  the  Provisions  of 
R.S.  § 2072,  25  U.S.C.  § 48,  M-36803,  77  I.D. 

49  (1970). 


XL.VII 


Table  of  Overruled 

Opinion  of  Solicitor  — M-28198,  Jan.  8,  1936, 
finding,  inter  alia,  that  Indian  title  to 
certain  lands  within  the  Fort  Yuma  Reservation 
has  been  extinguished,  is  well  founded  and  is 
affirmed  by  Solicitor's  Opinion  — M-36886, 

84  I.D.  1 (1977)  — Title  to  Certain  Lands  With- 
in the  Boundaries  of  the  Ft.  Yuma  Indian  Reser- 
vation as  Established  by  the  Executive  Order  of 
Jan.  9,  1885  — but  overruled  by  Solicitor's 
Opinion  — M-36908,  86  I.D.  3 (1979)  — Title  to 
Certain  Lands  Within  the  Boundaries  of  the  Fort 
Yuma  (Now  Called  Quechan)  Indian  Reservation. 

Opinion  of  Solicitor  — State  of  New  Mexico,  55  I.D. 
466  (1936),  overruled  to  extent  it  applies  to 
1926  Executive  Order  to  artificially  developed 
water  sources  on  public  lands,  by  Solicitor's 
Opinion,  M-36914,  86  I.D.  553  (1979),  Federal 
Water  Rights  of  the  National  Park  Service,  Fish 
& Wildlife  Service,  Bureau  of  Reclamation  and 
the  Bureau  of  Land  Management. 

Opinion  of  Solicitor  — Indian  Rights  in  Columbia 
River  Reservoir,  M-34326,  59  I.D.  147  (1945); 
overruled  in  part,  Opinion  on  the  Boundaries 
of  and  Status  of  Title  to  Certain  Lands  Within 
the  Colville  and  Spokane  Indian  Reservations, 
M-36887 , 84  I.D.  72  (1977). 

Opinion  of  Solicitor  — Authority  of  the  Department 
to  Engage  in  Soil  Conservation  Activities, 

M-36047,  60  I.D.  436  (1950);  will  not  be  fol- 
lowed to  the  extent  that  it  conflicts  with  these 
views,  Soil  and  Moisture  Conservation  Program, 
M-36677,  72  I.D.  92  (1965). 

Opinion  of  Solicitor  — Oil  and  Gas  Leases  on  Land 
in  the  Strawberry  Valley  Reclamation  Project, 
M-36051  (Dec.  7,  1950);  modified.  Solicitor's 
Opinion  — Strawberry  Valley  Project,  Utah, 

M-36863 , 79  I.D.  513  (1972). 

Opinion  of  Solicitor  — Permissible  Scope  of  an 
Indian  Tribal  Ordinance  Authorizing  Transac- 
tion in  Intoxicating  Beverages  Within  Area  of 
Indian  Country  Subject  to  Jurisdiction  of  Such 
Tribe,  M-36241  (Sept.  22,  1954);  overruled  as 
far  as  inconsistent  with.  Criminal  Jurisdic- 
tion on  the  Seminole  Reservations  in  Florida, 
M-36907,  85  I.D.  433  (1978). 

Opinion  of  Solicitor  — Can  a Partnership  Composed 
Partly  of  Minors  be  a Recognized  Applicant  for 
Oil  and  Gas  Leases,  M-36463,  64  I.D.  351  (1957); 
overruled,  Issuance  of  Mineral  Leases  to  Part- 
nerships, M-36706,  74  I.D.  165  (1967). 

Opinion  of  Solicitor  — Construction  of  Recording 
Requirement  of  Sec.  4,  Act  of  Aug.  11,  1955 
(69  Stat.  681;  30  U.S.C.  § 623),  M-36429, 

64  I.D.  393  (1957);  no  longer  followed, 

Burnaugh,  B.  E. , A-28340  (Supp.),  67  I.D.  366 
(1960). 

Opinion  of  Solicitor  — Status  of  Ozette  Reserva- 
tion, Washington,  M-36456,  64  I.D.  435  (1957); 
will  not  be  followed  to  the  extent  that  it  con- 
flicts with  these  views.  Status  of  the  Ozette 
Indian  Reservation,  Washington,  M-36456  (Supp.), 

76  I.D.  14  (1969). 

Opinion  of  Solicitor  — Applicability  of  43  CFR 
192.42(d)(2)  to  Beds  of  Non-Navigable  Waters 
Adjacent  to  Public  Lands,  M-36512  (July  29, 

1958);  overruled  to  extent  inconsistent, 

Connell,  Emily  K.  , A-29176,  70  I.D.  159  (1963). 


and  Modified  Cases 

Opinion  of  Solicitor  — Automatic  Termination  of 
Unitized  Leases  for  Failure  to  Pay  Rentals, 
M-36531  (Oct.  27,  1958)  and  M-36531  (Supp.) 

(July  20,  1959);  overruled,  M-36629,  69  I.D. 

110  (1962). 

Opinion  of  Deputy  Solicitor  — M-36562  (Aug.  21, 

1959),  Authority  of  the  Secretary  of  the  Interior 
to  Withdraw  for  a Wildlife  Refuge,  A Portion  of 
the  Tidal  & Submerged  Lands  Within  Three  Geo- 
graphical Miles  of  the  Coast  Line  of  Alaska; 
overruled  by  Solicitor's  Opinion,  M-36911, 

86  I.D.  151  (1979)  entitled:  Effect  of  Public 

Land  Order  82  on  the  Ownership  of  Coastal  Sub- 
merged Lands  in  Northern  Alaska. 

Opinion  of  Solicitor  — Lands  Eligible  to  be  Placed 
Under  Recordable  Contracts,  M-36613,  68  I.D.  433 
(1961);  distinguished  and  limited,  Westlands 
Water  District  Contract,  Central  Valley  Project, 
Calif. — Excess  Land  Limitations,  M-36666,  72  I.D. 
245  (1965). 

Opinion  of  Solicitor  — Ownership  of  Minerals 
Beneath  Certain  Patented  Lands  in  San  Carlos 
Mineral  Strip,  M-36767  (Nov.  1,  1967);  supple- 
menting, Authority  of  the  Secretary  of  the 
Interior  to  Restore  Lands  in  San  Carlos  Mineral 
Strip  to  Tribal  Ownership,  M-36599,  69  I.D.  195 
(1962). 

Opinion  of  Solicitor  — M-36779  (Nov.  17,  1969), 
Appeals  of  Freeport  Sulphur  Co.  & Texas  Gulf 
Sulphur  Co.  and  M-36841  (Nov.  9,  1971),  Appeal 
of  Amoco  Production  Co.  are  distinguished  with 
respect  to  applicability  of  exemptions  (4)  & (9) 
of  FOIA  to  present  value  estimated  and  overruled 
with  respect  to  applicability  of  exemption  (5) 
of  FOIA  to  presale  estimates;  M-36918,  86  I.D. 

661  (1979). 

Opinion  of  the  Solicitor  — Title  to  Certain  Lands 
within  the  Boundaries  of  the  Ft.  Yuma  Indian 
Reservation  as  Established  by  the  Executive 
Order  of  Jan.  9,  1884,  M-36886,  84  I.D.  1 (1977); 
overruled,  Solicitor's  Opinion,  Title  to  Certain 
Lands  Within  the  Boundaries  of  the  Fort  Yuma 
(Now  Called  Quechan)  Indian  Reservation,  M-36908, 
86  I.D.  3 (1979). 

Oregon  Alder-Maple  Co.,  1 IBLA  241  (Jan.  26,  1971); 
distinguished  by  Nordic  Veneers,  Inc.,  3 IBLA  86 
(Aug.  2,  1971). 

Page,  Ralph,  8 IBLA  435  (Dec.  22,  1972);  explained, 
Rosetti,  Sam,  15  IBLA  288,  81  I.D.  251  (1974). 

Phebus,  Clayton,  48  L.D.  128  (1921);  overruled  so 
far  as  in  conflict,  50  L.D.  281  (1924);  over- 
ruled to  extent  inconsistent,  Connell,  Emily  K. , 
A-29176,  70  I.D.  159  (1963). 

Phillips,  Cecil  H. , A-30851  (Nov.  16,  1967);  over- 
ruled, Miller,  Duncan,  6 IBLA  216,  79  I.D.  416 
(1972). 

Phillips,  Vance  W. , 14  IBLA  79  (Dec.  11,  1973);  is 
modified  by  Phillips,  Vance  W.  and  Aelisa  A. 
Burnham,  19  IBLA  211  (Mar.  21,  1975). 

Ranger  Fuel  Corp. , 2 IBMA  163,  80  I.D.  708  (1973); 
set  aside  by  Memorandum  Opinion  and  Order  Upon 
Reconsideration  in  Ranger  Fuel  Corp.,  2 IBMA  186, 
80  I.D.  604  (1973). 

Rayburn,  Ethel  Cowgill,  A-28866  (Sept.  6,  1962); 
is  modified  by  Cowgill,  T.  T.  , ejt  a_l.  , 19  IBLA 
274  (Apr.  7,  1975). 
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Reliable  Coal  Corp.,  1 IBMA  50,  78  I.D.  199  (1971); 
distinguished,  Zeigler  Coal  Corp.,  1 IBMA  71, 

78  I.D.  362  (1971). 

Relocation  of  Flathead  Irrigation  Project's  Kerr 
Substation  and  Switchyard,  M-36735  (Jan.  31, 
1968);  is  reversed  and  withdrawn,  M-36735 
(Supp.),  83  I.D.  346  (1976). 

Resources  Exploration  & Mining,  Inc.,  42  IBLA  63 
(1979);  modified,  43  IBLA  89  (1979). 

Ross,  John  R. , ££  aJ . , A-27259  (Mar.  12,  1956); 

set  aside  in  part,  Ellis,  Robert  C.  and  Mary  V., 
A-29185  (Sept.  9,  1964). 

Schweite,  Helena  M. , 14  IBLA  305  (Feb.  1,  1974); 
is  distinguished  by  Burke,  Kristeen  J.,  Joe  N. 
Melovedoff  and  Victor  Melovedoff,  20  IBLA  162 
(May  5,  1975). 

Shillander,  H.  E.  , A-30279  (Jan.  26,  1965);  over- 
ruled, 6 IBLA  216,  79  I.D.  416  (1972). 

Simpson,  Robert  E. , A-4167  (June  22,  1970);  over- 
ruled to  extent  inconsistent,  United  States  _v. 
Union  Carbide  Corp.,  31  IBLA  72,  84  I.D.  309 
(1977). 

Smith,  M.  P.  , 51  L.D.  251  (1925);  overruled, 
Solicitor's  Opinion  — Response  to  Feb.  17, 

1976,  Request  from  the  General  Accounting  Of- 
fice: Interpretation  of  Mineral  Leasing  Act 

of  1920,  and  Outer  Continental  Shelf  Lands  Act 
Royalty  Clause,  M-36888,  84  I.D.  54  (1977). 

Standard  Oil  Co.  of  California,  et  al. , 76  I.D.  271 
(1969);  no  longer  followed,  5 IBLA  26,  79  I.D. 

23  (1972). 

Star  Gold  Mining  Co.,  47  L.D.  38  (1919);  distin- 
guished, by  U.S.  v.  Alaska  Empire  Gold  Mining 
Co. , 71  I.D.  273  (1964). 

State  Production  Taxes  on  Tribal  Royalties  from 
Leases  Other  than  Oil  and  Gas,  M-36345  (May  4, 
1956);  is  superseded  to  the  extent  that  it  is 
inconsistent  with,  Solicitor's  Opinion  — Tax 
Status  of  the  Production  of  Oil  and  Gas  from 
Leases  of  the  Ft.  Peck  Tribal  Lands  Under  the 
1938  Mineral  Leasing  Act,  M-36896,  84  I.D.  905 
(1977). 


Superior  Oil  Co.,  A-28897  (Sept.  12,  1962);  and 
Wostenberg,  William,  A-26450  (Sept.  5,  1952); 
distinguished  in  dictum,  6 IBLA  318,  79  I.D. 

439  (1972). 

United  States  v.  Barngrover  (On  Rehearing),  57  I.D. 
533  (1942);  overruled  in  part  by  United  States 
_v.  Robinson,  Theresa  B. , 21  IBLA  363,  82  I.D. 

414  (1975). 

United  States  _v.  Kosanke  Sand  Corp.,  3 IBLA  189, 

78  I.D.  285  (1971);  set  aside  and  case  remanded, 
12  IBLA  282,  80  I.D.  538  (1973). 

United  States  v_.  McClarty,  Kenneth,  71  I.D.  331 
(1964);  vacated  and  case  remanded,  76  I.D.  193 
(1969). 

United  States  v.  Melluzzo,  Frank  and  Wanita,  et  al . 
A-31042,  76  I.D.  18  (1969);  reconsideration, 

1 IBLA  37,  77  I.D.  172  (1970). 

Wasserman,  Jacob  N. , A-30275  (Sept.  22,  1964); 
overruled,  6 IBLA  216,  79  I.D.  416  (1972). 

Western  Slope  Gas  Co.,  40  IBLA  280,  reconsideration 
denied , 43  IBLA  259  (1979);  overruled  in  perti- 
nent part  Solicitor's  Opinion,  M-36917,  87  I.D. 
27  (1980). 

Wilson  Earl  R. , 21  IBLA  392  (1975);  modified  and 
distinguished,  Walker,  Cecil  A.  and  Alan  C.  F. 
Dille , 26  IBLA  71  (1976). 

Winchester  Land  and  Cattle  Co.,  65  I.D.  148  (1958); 
and  Davis,  E.  W.  , A-29889  (Mar.  25,  1964);  no 
longer  followed  in  part,  Han,  Ruth  E. , 13  IBLA 
296,  80  I.D.  698  (1973). 

Winters,  Raymond  W. , A-28125  (Jan.  15,  1960);  is 
overruled.  Forest  Oil  Corp.,  15  IBLA  33  (Feb.  28 
1974). 

Wolf  Joint  Ventures,  75  I.D.  137  (1968);  distin- 
guished, United  States  y_.  Union  Carbide  Corp., 

31  IBLA  72,  84  I.D.  309  (1977). 

Zeigler  Coal  Co.,  4 IBMA  139,  82  I.D.  21,  1974-1975 
OSHD  par.  19,638  (1975);  overruled  in  part, 
Alabama  By-Products  Corp.  (On  Reconsideration), 

7 IBMA  85,  83  I.D.  574  (1976). 
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Carolyn  Bloom  & American  Quasar  Petroleum  Co., 
Civil  No.  C-77-1167,  D.  Idaho.  Dismissed, 

Jan.  19,  1978. 


Armco  Steel  Corp.,  84  I.D.  454  (1977) 
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Appeals,  D.C.  Cir.  Suit  pending. 
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(1978) 
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v.  Cecil  D.  Andrus,  Secretary  of  the 
Interior,  Civil  No.  79-C-60,  D.  Wis. 

Rev'd,  Mar.  27,  1980. 
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of  the  Estate  of  M.  D.  Rawls,  Deceased,  & Emma 
Mae  Cox,  a widow  v.  U.S.,  Rogers  C.  B.  Morton, 
et  al..  Civil  No.  73-19  PCT  CAM,  D.  Ariz. 
Judgment  for  defendant,  Apr.  22,  1975;  recon- 
sideration denied,  Nov.  18,  1975;  aff'd, 

566  F.2d  1373  (9th  Cir.  1978);  no  petition. 
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Susie  Ondola,  17  IBLA  359  (1974),  Petition  for 
Reconsideration  denied  by  Order,  Mar.  17,  1975. 
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457  (1974) 

Marathon  Oil  Co.  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al.,  Civil 
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& C.  J.  Curtis,  Area  0&G  Supervisor,  Geological 
Survey,  Civil  No.  C74-181,  D.  Wyo. 

Actions  consolidated;  judgment  for  Plaintiff, 
407  F.  Supp.  1301  (1975);  aff'd,  556  F.2d 
982  (10th  Cir.  1977). 
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defendant,  June  24,  1969;  no  appeal. 


J.  C.  Babcock,  J.  G.  Shipp,  25  IBLA  316  (1976), 
reconsideration  denied,  Aug.  12,  1976 

J.  C.  Babcock  & L.  G.  Shipp  v.  The  Secretary 
of  the  Interior,  Civil  No.  C-77-15,  E.D.  Wash. 
Suit  pending. 


David  C.  Bagley  et  al.,  A-30138  (Dec.  2°*,  1964) 

David  C.  Bagley  et  al.  v.  Stewart  L.  Udall 
et  al . , Civil  No.  109-65,  D.  Utah.  Judgment 
for  plaintiff,  June  13,  1966;  decree  of  dist. 
ct.  vacated,  case  remanded  to  be  dismissed  as 
moot,  Jan.  20,  1967,  10th  Cir.;  dismissed, 
Apr.  24,  1967. 


Helen  S.  Bailey  & C.  Burglin,  11  IBLA  51  (1973) 
See  William  D.  Sexton  et  al. 


R.  C.  Bailey  et  al.,  7 IBLA  266  (1972),  R.  C. 
Bailey  & C.  Burglin,  10  IBLA  281  (1973) 

See  William  D.  Sexton  et  al. 


Robert  V.  Bailey  et  al.,  12  IBLA  253  (1973) 

Max  L.  Krueger  v . Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  Civil  No.  74-1256. 
Dismissed,  Jan.  28,  1975;  no  appeal. 
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Leslie  N.  Baker  et  al.,  A-28454  (Oct.  26,  1960).  Dismissed  with  prejudice,  Dec.  20,  1972;  no 

On  reconsideration  Autrice  C.  Copeland,  69  I.D.  appeal. 

1 (1962). 

Autrice  Copeland  Freeman  v.  Stewart  L.  Udall, 

Civil  No.  1578,  D.  Ariz.  Judgment  for  defen-  R.  M.  Barton,  7 IBLA  68  (1972) 

dant,  Sept.  3,  1963  (opinion);  aff'd,  336  F.2d 

706  (9th  Cir.  1964);  no  petition.  R.  M.  Barton  v.  Rogers  C.  B.  Morton  et  al.. 

Civil  No.  9692,  D.N.M.  Dismissed  with 
prejudice,  Dec.  20,  1972;  no  appeal. 


Phil  Baker,  84  I.D.  877  (’1877) 

Phil  Baker  v.  Department  of  the  Interior, 
No.  77-1973,  United  States  Ct.  of  Appeals, 
D.C.  Cir.  Aff'd  in  part  & rev'd  in  part, 
Nov . 2Q , 1978 . 


H.  E.  Baldwin  & John  R.  Keeling,  3 IBLA  71  (1971) 

H.  E.  Baldwin  A John  R.  Keeling  v.  Rogers  C.  B. 
Morton  et  al..  Civil  No.  72-438  PHX  CAM, 

D.  Ariz.  Dismissed,  May  29,  1974;  appeal  dis- 
missed, Jan.  16,  1976. 


Ball  Brothers  Sheep  Co.  et  al.,  2 IBLA  166  (1971) 

Ball  Brothers  Sheep  Co.  v.  Rogers  C.  B.  Morton, 
Civil  No.  1-72-35,  D.  Idaho.  Dismissed, 

Oct.  12,  1973;  no  appeal. 

Ballard  E.  Spencer  Trust,  Inc.,  18  IRLA  25  (1974) 

Ballard  E.  Spencer  Trust,  Tnc.  v.  Rogers  C.  B. 
Morton,  Secretary  of  the  Interior,  et  al. , 

Civil  No.  75-060,  D.N.M.  Judgment  for  defen- 
dant, Aug.  19,  1975;  aff'd,  544  F.2d  1067 
(10th  Cir.  1976). 


Estate  of  Myron  Bangs,  Jr.,  IA-1327  (Feb.  7,  1966) 

Helen  Pratt  Matin  et  al.  v . Johnson,  Supt . , 
Osage  Ind.  Agency  & Udall,  Civil  No.  6444, 
N.D.  Okla.  Sustained,  June  2,  1967;  dis- 
missed, June  25,  1970. 


Max  Barash,  The  Texas  Co.,  63  I.D.  51  (1956) 

Max  Barash  v.  Douglas  McKay,  Civil  No.  939-56 
Judgment  for  defendant,  June  13,  1957;  rev'd 
& remanded,  256  F.2d  714  (1958);  judgment  for 
plaintiff,  Dec.  18,  1958.  Supplemental  deci- 
sion, 66  I.D.  11  (1959);  no  petition. 


Eugenia  Bate,  69  I.D.  230  (1962) 

Katherine  S.  Foster  & Brook  H.  Duncan  II  v. 
Stewart  L.  Udall,  Civil  No.  5258,  D.N.M. 
Judgment  for  defendant,  Jan.  8,  1964;  rev'd, 
335  F.2d  828  (10th  Cir.  1964);  no  petition. 


Battle  Mountain  Co.,  A-29146  (Jan.  31,  1963) 

Battle  Mountain  Co.  v.  Stewart  L.  Udall,  Civil 
No.  64-29,  D.  Ore.  Per  curiam  decision, 

225  F.  Supp.  382  (1966);  rev'd,  385  F.2d  90 
(9th  Cir.  1967);  cert,  denied,  390  U.S.  957 
(1968) 


Bay  Construction  Co.  et  al.,  IBCA-77  (Nov.  30,  1960) 

Bay  Construction  Co.  et  al.  v.  U.S.,  Ct.  Cl. 

No.  302-60.  Dismissed  with  prejudice. 


Robert  L.  Beery  et  al.,  25  IBLA  287;  83  I.D.  249 
(1976)  " 

J . A.  Steele  et  al.  v.  Thomas  S.  Kleppe  in  his 
capacity  as  Secretary  of  the  Interior,  & U.S., 
Civil  No.  C7 6-1840 , N.D.  Cal.  Aff'd,  June  27, 
1978;  no  appeal. 


Administrative  Appeal  of  Benson-Montin-Greer  Drill- 
ing Corp.  v.  Acting  Area  Director,  Albuquerque 
Area  Office,  Bureau  of  Indian  Affairs,  7 IBIA  67 


(1978) 

Benson- 

Montin-Greer  Drilling  Corp.  v. 

Cecil 

Andrus , 

Individ.  & as  Secretary  of  the 

Interior,  The  Board  of  Indian  Appeals 

& 

the 

Acting 

Area  Director  of  the  Bureau  of 

Indian 

Affairs 

, Albuquerque  Area  Office,  Civil 

No . 

CIV  78-468-B , D.N.M.  Suit  pending. 


Barnard-Curt iss  Co.,  64  I.D.  312  (1957) 

65  I.D.  49  (1958) 

Barnard-Curtiss  Co.  v.  U.S.,  Ct.  Cl.  No. 
491-59.  Judgment  for  plaintiff,  301  F.2d 
909  (1962). 


R.  M.  Barton,  4 IBLA  22";  5 IBLA  1 71972) 

R.  M.  Barton  v.  Rogers  C.  B.  Morton  et  al., 
Civil  No.  9322,  D.N.M. 

R.  M.  Barton  v.  Rogers  C.  B.  Morton  et  al.  , 
Civil  No.  9415,  D.N.M.  Actions  consolidated. 


Estate  of  Julius  Renter,  IBIA-70-5  (Nov.  17,  1970), 
1 IBIA  59  (1971) 

George  B.  Brazie,  individually  & as  the  Execu- 
tor of  the  Last  Will  & Testament  of  Julius 
Benter,  Deceased  v.  Rogers  C.  B.  Morton,  Civil 
No.  S-2360,  E.D.  Cal.  Stipulated  dismissal 
with  prejudice. 


Sam  Bergesen,  62  I.D.  295  (1955) 

Reconsideration  denied,  IBCA-11  (Dec.  19,  1955) 

Sam  Bergesen  v.  U.S.,  Civil  No.  2044  D.  Wash. 
Complaint  dismissed  Mar.  11,  1958;  no  appeal. 
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Estate  of  William  Bigheart,  Jr.,  IA-T-21  (Aug.  8, 
1969),  IA-T-21  (Supp.)  (Sept.  4,  1969) 

Velma  Rose  Bigheart,  Surviving  Spouse  of 
William  Bigheart,  Jr.,  Deceased  Unallotted 
Osage  Indian  v . John  Pappan,  Supt.,  Osage 
Indian  Agency  et  al . , Civil  No.  69-C-303, 

D.  Okla.  Order  to  Stay  Proceedings  issued 
May  15,  1970;  amendment  to  complaint  filed 
Dec.  17,  1971;  judgment  for  defendant, 

July  31,  1972;  reconsideration  denied, 

Aug.  23,  1972;  aff'd,  482  F.2d  1066  (10th 
Cir.  1973);  cert,  denied , 416  U.S.  937 
(1974);  rehearing  denied,  417  U.S.  977 
(1974) . 


Bishop  Coal  Co.,  82  I.D.  553  (1975) 

William  Bennett,  Paul  F.  Goad  & United  Mine 
Workers  v.  Thomas  S.  Kleppe,  Secretary  of  the 
Interior,  No.  75-2158,  United  States  Ct . of 
Appeals,  D.C.  Cir.  Suit  pending. 


Estate  of  Anthony  Bitseedy,  5 IBIA  270  (1976) 

Ruby  Dawson,  Guardian  ad  litem  of  Anthony 
Bitseedy,  Jr.,  & Sara  Mingus  Bitseedy,  Mother 
of  Anthony  Bitseedy,  Jr.  v . Thomas  S.  Kleppe, 
Secretary  of  the  Interior,  Civil  No. 
CIV-77-0237,  D.  Okla.  Judgment  for  defendant, 
Oct.  27,  1977. 


BLM-A-045569 , 70  I.D  231  (1963) 

New  York  State  Natural  Gas  Corp.  v.  Stewart  L. 
Udall , Civil  No.  210^-63. 

Consolidated  Gas  Supply  Corp.  v.  Stewart  L. 
Udall  et  al . , Civil  No.  2109-63.  Judgment  for 
defendant.  Sept.  20,  1965;  Per  curiam  decision, 
aff'd,  Apr.  28,  1966;  no  petition. 


Estate  of  Harold  Russell  Bobb,  5 IBIA  92  (1976) 

Wilson  Bobb,  Sr.  v . U.S.  & Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Civil  No.  C-77-314, 
S.D.  Wash.  Suit  pending. 


F.  W.  C.  Boesche,  A-27997  (Aug.  5,  1959) 

Fenelon  Boesche  v.  Fred  A.  Seaton,  Civil  No 
2463-59.  Judgment  for  defendant,  Nov.  23, 
I960  (opinion);  aff'd,  303  F.2d  204  (1961); 
cert,  granted,  371  U.S.  886  (1962);  aff'd, 
373  U.S.  472  (1963) . 


Irving  B.  Brick,  36  IBLA  235  (1978) 

Irving  B.  Brick  v.  Cecil  D.  Andrus,  Civil  No. 
78-1814.  Judgment  for  defendant,  June  8,  1979; 
rev'd  & remanded  to  Secretary  with  instructions, 
June  6,  1980. 


Brookhaven  Oil  Co.,  A-27459  (July  29,  1957) 

Brookhaven  Oil  Co.  v.  Fred  A.  Seaton,  Civil  No. 
2120-57.  Judgment  for  plaintiff,  Oct.  1,  1958; 
no  appeal. 


Jessie  A.  Brown,  23  IBLA  23  (1975),  On  Reconsidera- 
tion, 28  IBLA  339  (1977) 

Jessie  A.  Brown  & W.  L.  Tallon,  Jr.  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior,  Curt 
Berklund,  Director,  Bureau  of  Land  Management 
& Ben  F.  Collins,  Civil  No.  F-77-128-Clv, 

D.  Cal.  Remanded  to  the  Department,  June  29, 
1979;  no  appeal. 


Melvin  A.  Brown,  69  I.D.  131  (1962) 

Melvin  A.  Brown  v.  Stewart  L.  Udall,  Civil 
No.  3352-62.  Judgment  for  defendant.  Sept.  17, 
1963;  rev'd,  335  F.2d  706  (1964);  no  petition. 


R.  C.  Buch,  75  I.D.  140  (1968) 

R.  C.  Buch  v.  Stewart  L.  Udall,  Civil  No. 
68-1358-PH,  C.D.  Cal.  Judgment  for  plaintiff, 
298  F.  Supp.  381  (1969);  rev'd,  449  F.2d  600 
(9th  Cir.  1971);  judgment  for  defendant. 

Mar.  10,  1972. 


Buell  Brothers,  A-30679  (Mar.  29,  1967) 

U.S.  v.  Carl  M.  Buell  & Lloyd  F.  Buell,  d/b/a 
Buell  Bros . , U.S.  Atty.  No.  N-371.  Compro- 
mised, Oct.  23,  1968. 


Evelyn  M.  Bunch,  25  IBLA  44  (1976) 

Evelyn  M.  Bunch  v.  Thomas  Kleppe,  Secretary 
of  the  Interior,  Civil  No.  A76-115  CIV, 

D.  Alaska.  Suit  pending. 


Bureau  of  Land  Management  v.  Holland  Livestock 
Ranch  et  al.  , 39  IBLA  372;  86  I.D.  133  (1979) 

Holland  Livestock  Ranch,  a Co-Partnership 
composed  of  Bright-Holland  Co.,  Marimont- 
Holland  Co.  & Nemmerof f-Holland  Co.  and 
John  J.  Casey  v.  U.S.,  Cecil  Andrus,  Sec- 
retary of  the  Interior,  Edward  Roland,  Cal. 
State  Director,  BLM,  & Edward  Hastey,  Nev. 
State  Director,  BLM,  et  al.,  Civil  No.  R-79- 
7S-HEC,  D.  Nev.  Suit  pending. 


Bureau  of  Land  Management,  Appellant,  Diamond  Ring 
Ranch,  Appellee  & Bureau  of  Sport  Fisheries  & 
Wildlife,  Amicus  Curiae,  12  IBLA  358  (1973) 

Diamond  Ring  Ranch,  Inc.  v.  Rogers  C.  B. 

Morton,  Secretary  of  the  Interior,  & Daniel  P. 
Baker,  State  Dir.,  Bureau  of  Land  Management 
for  the  State  of  Wyoming,  Civil  No.  5934, 

D.  Wyo . Judgment  for  plaintiff,  Dec.  20,  1974. 

C.  Burglin  et  al.,  21  IBLA  234  (1975) 

C.  Burglin,  A.  E.  Greig,  Owen  Jennings,  Wallace 
F.  Burnett,  Jr.,  Alexander  Miller,  Charles  Stack, 
Dora  Alice  Carter,  Earnest  G.  Carter,  Howard 
Bowen,  and  Evelyn  Franich  v.  The  Secretary  of 
the  Interior,  Thomas  Kleppe  et  al..  Civil  No. 
A75-232  CIV,  D.  Alaska.  Consolidated  with 
C.  Burglin  et  al.  v.  Thomas  Kleppe,  Civil 
No.  A75-113. 
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Bushman  Construction  Co.,  IBCA-103  (Mar.  29,  1957) 

Bushman  Construction  Co.  v.  U. S ■ , Ct . Cl.  No. 
437-57.  Petition  dismissed,  164  F.  Supp.  239 
(1958) . 


Administrative  Appeal  of  Norman  R.  Byrd  v . 
Comm'r,  Bureau  of  Indian  Affairs,  7 IBIA 
142  (1979) 

Norman  R.  Byrd  v.  Cecil  Andrus,  Secre- 
tary of  the  Interior  & U.S.,  Civil  No. 
C-79-229,  E.D.  Wash.  Suit  pending. 


Cabax  Mills,  32  IBLA  225  (1977) 


BPS  Associates,  a Joint  Venture  composed  of 


Black 

Investment  Properties, 

Inc  . , CPC  Plants 

Corp. 

& Triple  S.  Enterprises 

, Inc.  v.  U.S. 

& Cecil  Andrus,  Secretary  of 

the  Interior,  et 

al..  Civil  No.  77-845,  D.  Ore.  Suit  pending. 


Judicial  Review 

Mining,  BLM,  Wyo.  State  Office,  Civil  No. 
C79-160,  D.  Wyo.  Suit  pending. 


In  the  Matter  of  Cameron  Parish,  Louisiana,  Cameron 
Parish  Police  Jury  & Cameron  Parish  School  Board, 
June  3,  1968,  appealed  by  Secretary  July  5,  1968, 
75  I.D.  289  (1968) 

Cameron  Parish  Police  Jury  v.  Stewart  L.  Udall 
et  al . , Civil  No.  14,206,  W.D.  La.  Judgment 
for  plaintiff,  302  F.  Supp.  689  (1969);  order 
vacating  prior  order  issued  Nov.  5,  1969. 


Jack  D.  Canon  et  al.,  30  IBLA  112  (1977) 

Jack  D.  & Billie  B.  Canon,  C.  Fred  & Chloe 
Underwood,  Donald  W.  6 Susan  Canon,  David  A 
& Ann  Underwood  v . Cecil  D.  Andrus,  Secre- 
tary of  the  Interior,  Civil  No.  S78-51-PCW, 
E.D.  Cal.  Suit  pending. 


Zelph  S.  Calder , A-30039  (Sept.  18,  1963) 

Zelph  S.  Calder  v.  Stewart  L.  Udall,  Civil  No. 
C-219-63,  D.  Utah.  Judgment  for  defendant, 
Aug.  10,  1964;  no  appeal. 


California  Ass'n  of  Four-Wheel  Drive  Clubs,  et  al. , 
38  IBLA  361  (1978) 

California  Ass'n  of  4WD  Clubs,  Inc.,  6 
California  Off-Road  Vehicle  Ass'n,  Inc. 
v.  Cecil  Andrus,  Secretary  of  the  Interior 
& James  B.  Ruche,  State  Director,  Cal.  State 
Office  of  BLM,  Civil  No.  79-1797-N,  S.D. 

Cal.  Suit  pending. 


The  California  Co.,  66  I.D.  54  (1959) 

The  California  Co.  v.  Stewart  L.  Udall,  Civil 
No.  980-59.  Judgment  for  defendant,  187  F. 
Supp.  445  (1960);  aff'd,  296  F.2d  384  (1061). 


State  of  California  et  al.  v . Doria  Mining  and 
Engineering  Corp.  et  al.,  U.S.,  Intervenor, 

17  IBLA  390  (1974) 

Doria  Mining  and  Engineering  Corp.  v . Rogers 
Morton,  Secretary  of  the  Interior,  et  al. , 
Civil  No.  CV  7 5-899-FW , C.D.  Cal.  Judgment 
for  defendant,  420  F.  Supp.  837  (1976); 
appeal  filed  Nov.  23,  1976. 


California  Portland  Cement  Co.,  Rosebud  Coal  Sales 
Co. , 40  IBLA  339  (1979) 

California  Portland  Cement  Co.  v.  Cecil  D. 
Andrus,  et  al..  Civil  Mo.  C-79-0477,  D.  Utah. 
Suit  pending. 

Western  Slope  Carbon,  Inc,  v.  Cecil  D. 

Andrus,  Secretary  of  the  Interior,  Civil 
No.  C-79-350,  C.D.  Utah.  Suit  pending. 

Rosebud  Coal  Sales  Co.  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Frank  Gregg, 

Dir.  BLM,  Marla  B.  Bohl,  Chief,  Land  & 


James  W.  Canon  et  al.,  84  I.D.  176  (1977) 

Mark  B.  Ringstad,  William  I.  Waugaman, 

William  N.  Allen  III,  Nils  Braastad,  Elmer 
Price,  Dan  Ramras,  & Kenneth  L.  Rankin  v. 

U . S . , Secretary  of  the  Interior,  & The  Arctic 
Slope  Regional  Corp.,  Civil  No.  A78-32-Civ, 

D.  Alaska.  Suit  pending. 


Canterbury  Coal  Co.,  83  I.D.  325  (1976) 

Canterbury  Coal  Co.  v.  Thomas  S.  Kleppe,  No. 
76-2323,  United  States  Ct.  of  Appeals,  3d  Cir. 
Aff'd  per  curiam,  June  15,  1977. 


Carbon  Fuel  Co.,  83  I.D.  39  (1976) 

United  Mine  Workers  of  America  v.  Thomas  S. 
Kleppe , No.  76-1208,  United  States  Ct . of 
Appeals,  D.C.  Cir.  Suit  pending. 


Jack  E.  Carl,  A-27870,  A-27900  (Apr.  23,  1959) 

Jack  E.  Carl  v.  Fred  A.  Seaton,  Civil  No. 
3069-59.  Judgment  for  defendant,  June  20, 
1961;  aff'd,  309  F.2d  653  (1962). 


Carson  Construction  Co.,  62  I.D.  422  (1955) 

Carson  Construction  Co.  v.  U.S.,  Ct . Cl. 

No.  487-59.  Judgment  for  plaintiff,  Dec.  14, 
1961;  no  appeal. 


Earnest  G.  & Dora  A.  Carter,  C.  Burglln,  Michael  F. 
Scanlan,  C.  Burglln,  12  IRLA  181  (1973) 

See  William  D.  Sexton  et  al. 


John  Jay  Casey,  IRLA  74-196,  Order  decided,  Jan.  29, 
1975 

John  Jay  Casey  v.  U.S.,  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al. , Civil 
No.  R-74-153-RDF , D.  Nev.  Dismissed  without 
prejudice,  Dec.  23,  1974. 
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C.  F.  Lytle  Co.,  IBCA-172  (Sept.  30,  1958) 

C.  F.  Lytle  Co.  v.  U.S. , Ct . Cl.  No.  174-59. 
Compromised . 


Estate  of  George  Chahesenah,  IA-T-4  (June  20,  1967) 

Viola  Atewoof takewa  (Tate)  et  al.,  v.  Udall , 
Civil  No.  67-323,  W.D.  Okla.  Judgment  for 
plaintiff,  277  F.  Supp.  464  (1967);  rev'd  & 
remanded  to  dismiss  for  want  of  jurisdiction, 
407  F.2d  394  (10th  Cir.  1969);  cert,  granted, 
396  U.S.  815  (1969);  rev'd,  397  U.S.  598 
(1970). 


Evelyn  Chambers,  33  IBLA  271  (1978)  ^ 

Evelyn  Chambers  v.  Cecil  D.  Andrus,  Secretary 
of  the  Interior  & Paul  Howard,  State  Director, 
Bureau  of  Land  Management,  Civil  No.  C-78-0111, 
D.  Utah.  Settled  by  stipulation,  Dec.  22,  1978. 


Chaparral  Resources,  Inc.,  39  IBLA  269  (1979) 

Chaparral  Resources,  Inc,  v . Cecil  D. 
Andrus,  Secretary  of  the  Interior,  C.  J. 
Curtis,  Area  0&G  Supervisor,  Geological 
Survey  & Glenna  M.  Lane,  Chief,  O&G  Sec., 
Land  Office,  BLM,  Civil  No.  C79-077,  D. 
Wyo.  Aff'd,  Jan.  31,  1980. 


Chargeability  of  Acreage  Embraced  in  Oil  and  Gas 
Lease  Offers,  71  I.D.  337  (1964)  Shell  Oil  Co., 
A-30575  (Oct.  31,  1966) 

Shell  Oil  Co.  v.  Udall,  Civil  No.  216-67. 
Stipulation  of  dismissal  filed  Aug.  19,  1968. 


Chemi-Cote  Perlite  Corp.  v.  Arthur  C.  W.  Bowen, 

72  I.D.  403  (1965) 

Bowen  v.  Chemi-Cote  Perlite,  No.  2 CA-Civ. 

248,  Ariz.  Ct.  App.  Decision  against  Dept, 
by  the  lower  court  aff'd,  423  P.2d  104  (1967); 
rev'd,  432  P.2d  435  (1967). 


Estate  of  Fannie  Newrobe  Choate,  7 IBIA  171  (1979) 

Helen  Edmo  Sherman,  Mary  New  Robe  Redhead, 

Roy  (Archie,  Jr.)  St.  Goddard,  Vincent 
Spotted  Bear,  Jack  Edmo  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Jeanette  Rattler 
Choate  Marceau,  Civil  No.  CV-79-73-GF,  D. 
Mont.  Suit  pending. 


Christiansen  Oil,  Inc.,  37  IBLA  52  (1978) 

Christiansen  Oil  & Gas,  Inc,  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior  & Daniel 
P.  Baker,  Wyo.  State  Director,  Bureau  of  Land 
Management,  Civil  No.  C78-257,  D.  Wyo.  Suit 
pending . 


Christy  Corp.,  IRCA-461  & 569  (June  20,  1966) 

Christy  Corp.  v.  U.S.,  Ct.  Cl.  No.  291-66. 
Judgment  for  defendant,  Harbor  Boat  Building 
Co.,  387  F.2d  395  (1967);  compromised, 

July  10,  1968. 

U.S.  v.  Harco  Engineering,  A Division  of 
Harbor  Boat  Building  Co.,  Civil  No.  68-827-S, 
D.  Cal.  Dismissed  with  prejudice,  Feb.  24, 
1970. 


Citizens  Committee  to  Save  Our  Public  Lands, 

29  IBLA  48  (1977) 

Citizens  Committee  to  Save  our  Public  Lands, 
Hastings  Environmental  Law  Society  v.  Thomas 
Kleppe,  Secretary  of  the  Interior,  et  al. , 
Civil  No.  C-76032  SC,  D.  Cal.  Suit  pending. 


Clark  County,  Nevada,  28  IBLA  210  (1976) 

County  of  Clark,  a political  subdivision  of 
the  State  of  Nevada  v.  Thomas  Kleppe,  Secre- 
tary  of  the  Interior  & his  successors  in 
office  & E.  I.  Rowland,  Director,  Bureau  of 
Land  Management  for  the  State  of  Nevada  & his 
successors  in  office.  Civil  No.  LV-77-13  RDF, 
D.  Nev.  Rev'd,  Jan.  18,  1978;  no  appeal. 


Stephen  H.  Clarkson,  72  I.D.  138  (1965) 

Stephen  H.  Clarkson  v.  U.S.,  Cong.  Ref.  5-68. 
Trial  Commr ' s report  adverse  to  TJ.S.  issued 
Dec.  16,  1970;  Chief  Commr 's  report  concur- 
ring with  the  Trial  Commr ' s report  issued 
Apr.  13,  1971.  P.L.  92-108  enacted  accepting 
the  Chief  Commr 's  report. 


Appeals  of  Ethyl  D.  & Charles  J.  Clasby,  Ruth 
Carpenter,  et  al.,  & Mary  Francis  Antweil, 

2 ANCAB  302  (1978) 

Richard  Wagner  et  al.  v.  U.S.  et  al.,  Civil 
No.  A78-106  CIV,  D.  Alaska.  Suit  pending. 


Clear  Gravel  Enterprises,  Inc.,  A-27967,  A-27970 
(Dec.  29,  1959) 

The  Dredge  Corp.  v.  E.  J.  Palmer,  No.  366, 

D.  Nev.  Judgment  for  defendant,  Sept.  25, 
1962;  remanded,  338  F.2d  456  (9th  Cir.  1964); 
judgment  for  plaintiff,  Aug.  8,  1966;  rev'd 
and  remanded  with  direction  to  enter  judgments 
for  defendants,  398  F.2d  791  (9th  Cir.  1968); 
cert,  denied,  393  U.S.  1G66  (1969). 


Appeal  of  COAC , Inc.,  81  I.D.  700  (1974) 

COAC , Inc,  v.  U.S.,  Ct . Cl.  No.  395-75. 

Suit  pending. 

P.  Cobb,  A-29769  (May  27,  1964) 

P.  and  Osro  Cobb  v.  U.S.,  Civil  No.  967, 

W.D.  Ark.  Motion  to  dismiss  denied, 

240  F.  Supp.  574  (1965);  dismissed,  Jan.  17, 
1966. 
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Mrs.  Hannah  Cohen,  70  I.D.  188  (1963) 

Hannah  and  Abram  Cohen  v.  U . S . , Civil 
No.  3158,  D.R.I.  Compromised. 


Barney  R.  Colson,  70  I.D.  409  (1963) 

Barney  R.  Colson  et  al . v.  Stewart  L.  Udall, 
Civil  No.  63-26-Civ. -0c , M.D.  Fla.  Dismissed 
with  prejudice,  278  F.  Supp.  826  (1968);  aff'd, 
428  F.2d  1046  (5th  Cir.  1970);  cert,  denied, 

401  U.S.  911  (1971). 


Barney  R.  Colson,  7 IRLA  40  (1972) 

Barney  R.  Colson  v.  Rogers  C.  B.  Morton,  Civil 
No.  1960-72.  Dismissed  with  prejudice,  Feb.  7, 
1974;  per  curiam  decision,  aff'd,  Jan.  24, 

1975;  no  petition. 


Columbian  Carbon  Co.,  Merwin  E.  Liss,  63  I.D.  166 
(1956) 

Merwin  E.  Liss  v.  Fred  A.  Seaton,  Civil  No. 
3233-56.  Judgment  for  defendant,  Jan.  9, 

1958;  appeal  dismissed  for  want  of  prosecution, 
Sept.  18,  1958,  D.C.  Cir.  No.  14,647. 


Commercial  Metals  Co.,  IRCA-99  (Aug.  27,  1959) 

Commercial  Metals  Co.  v.  U.S . , Ct . Cl.  No. 
458-59.  Judgment  for  plaintiff,  June  16, 
1966. 


Appeal  by  the  Confederated  Salish  & Kootenai 
Tribes  of  the  Flathead  Reservation,  in  the 
Matter  of  the  Enrollment  of  Mrs.  Elverna  Y. 
Clairmont  Baciarelli,  77  I.D.  116  (1970) 

Elverna  Yevonne  Clairmont  Baciarelli  v . 
Rogers  C.  B.  Morton,  Civil  No.  C-70-2200  SC, 
D.  Cal.  Judgment  for  defendant,  Aug.  27, 
1971;  aff'd,  481  F.2d  610  (9th  Cir.  1973); 
no  petition. 


Consolidated  Mines  & Smelting  Co.  et  al.,  A-30760 
(Sept.  19,  1967) 

H.  D.  Brown  v.  U.S.  & Walter  Hlckel,  Civil 
No.  69-2332-F , D.  Cal.  Dismissed  with 
prejudice.  Mar.  20,  1970;  reconsideration 
denied , May  20,  1970. 


Constitution  Petroleum  Co.,  Inc.,  et  al.,  25  IBLA 
319  (1976) 

Constitution  Petroleum  Co.,  Arrow  Petroleum 
Co.,  & East  Utah  Mining  Co.  v.  Thomas  S. 
Kleppe  et  al . , Civil  No.  C-76-257,  D.  Utah. 
Suit  pending. 


Appeal  of  Continental  Oil  Co.,  68  I.D.  337  (1961) 

Continental  Oil  Co.  v.  Stewart  L.  Udall  et  al., 
Civil  No.  366-62.  Judgment  for  defendant, 

Apr.  29,  1966;  aff'd,  Feb.  10,  1967;  cert. 
denied,  389  U.S.  839  (1967). 


Continental  Oil  Co.  v . Aztec  Exploration  & Devel- 
opment Co . , 32  IBLA  1 (1977) 

Aztec  Exploration  & Development  Co.  v.  Dent . 
of  the  Interior,  Office  Hearings  & Appeals, 
Interior  Board  of  Land  Appeals  & Continental 
Oil  Co.,  Civil  No.  CIV  77-827  PHX,  D.  Ariz. 
Suit  pending. 


Estate  of  Hubert  Franklin  Cook,  5 IBIA  42;  83  . I.D. 
75  (1976) 

Leroy  V.  & Roy  H.  Johnson,  Marlene  Johnson 
Exendine  & Ruth  Johnson  Jones  v . Thomas  S. 
Kleppe,  Secretary  of  the  Interior,  Civil  No. 
CIV-76-0362-E , W.D.  Okla.  Suit  pending . 


Autrlce  C.  Copeland, 

See  Leslie  N.  Baker  et  al . 


Copper  Valley  Machine  Works,  Inc.,  IBLA  78-606, 
Order  dismissing  appeal  dated  Dec.  13,  1978. 

Copper  Valley  Machine  Works,  Inc,  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior,  Civil 
No.  78-1572.  Judgment  for  defendant,  June  29, 
1979;  appeal  filed  Aug.  28,  1979. 


E.  L.  Cord,  Donald  E.  Wheeler,  Edward  D.  Neuhoff, 

80  I.D.  301  (1973) 

Edward  D.  Neuhoff  & E.  L.  Cord  v . Rogers  C.  B. 
Morton,  Secretary  of  the  Interior,  Civil  No. 
R-2921,  D.  Nev.  Dismissed,  Sept.  12,  1975 
(opinion);  aff'd,  July  17,  1978;  no  petition. 


Jay  Frederick  Cornell,  4 IBLA  11  (1971) 

Jay  F.  Cornell  v.  Rogers  C.  B.  Morton,  Civil 
No.  A-5-72,  D.  Alaska.  Judgment  for  defendant. 
Mar.  23,  1973;  aff'd,  Sept.  3,  1974;  no 
petition. 


William  D.  Cornia  et  al.,  Wyoming  4-63-1,  etc., 
Utah  1-63-1,  etc.,  (Aug.  25,  1965) 

William  D.  Cornia  et  al . v.  Stewart  L.  Udall, 
Civil  No.  4-66,  N.D.  Utah.  Dismissed  with 
prejudice,  Sept.  1,  1967. 


Cortella  Coal  Corp.  et  al. , 

Alaska  Mineral  Exploration  Co.,  13  IBLA  158 
(1973) 

Cortella  Coal  Corp.  & Alaska  Mineral  Explora- 
tion Co.  v.  Curtis  V.  McVee , State  Dir., 
Bureau  of  Land  Management,  State  of  Alaska, 
Burton  W.  Silcock,  Dir.,  Bureau  of  Land 
Management  & Rogers  C.  B.  Morton,  Secretary 
of  the  Interior,  Civil  No.  A-169-73,  D. 
Alaska.  Dismissed  with  prejudice,  Jan.  13, 
1976. 


Appeal  of  Cosmo  Construction  Co.,  73  I.D.  229  (1966) 

Cosmo  Construction  Co.  et  al . v.  U.S . , Ct . 

Cl.  No.  119-68.  Ct . opinion  setting  case 
for  trial  on  the  merits  issued  Mar.  19,  1971. 
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Cotton  Petroleum  Corp.  v.  Samedan  Oil  Corp., 

29  IBLA  IS  (1977) 

Cotton  Petroleum  Corp.  v.  The  Honorable  Cecil 
Andrus,  Secretary  of  the  Interior,  Stanley 
Speaks,  Area  Director  for  the  Bureau  of  Indian 
Affairs,  Anadarko  Agency  & Samedan  Oil  Corp. , 
Civil  No.  CIV  77-0415T,  D.  Okla.  Aff'd, 

Jan.  19,  1979;  no  appeal. 


Cowin  & Co. , 83  I.D.  409  (1976) 

United  Mine  Workers  of  America  v.  Thomas  S. 
Kleppe , No.  76-1980,  United  States  Ct.  of 
Appeals,  D.C.  Cir.  Suit  pending. 


Estate  of  Jonah  Crosby  (Deceased  Wisconsin 
Winnebago  Unallotted),  81  I.D.  279  (1974) 

Robert  Price  v.  Rogers  C.  B.  Morton,  individ- 
ually & in  his  official  capacity  as  Secretary 
of  the  Interior  & his  successors  in  office, 
et  al . , Civil  No.  74-0-189,  D.  Neb.  Remanded 
to  the  Secretary  for  further  administrative 
action,  Dec.  16,  1975. 


Elizabeth  Barndt  Crouse  et  al.,  A-30542  (Mar.  7, 
1968) 

Elizabeth  Barndt  Crouse  et  al  v.  K.  Ranch, 
Inc.,  Udall,  et  al.,  Civil  No.  R-2063, 

D.  Nev.  Dismissed  without  prejudice,  Apr.  15, 
1969;  no  appeal. 


Elsie  May  Pikok  Crow,  3 IBLA  114  (1971) 

Elsie  May  Pikok  Crow  v.  U.S.  & Rogers  C.  B. 
Morton,  Civil  No.  F-27-71  Civ.  D.  Alaska. 
Dismissed,  July  13,  1972;  no  appeal. 


Estate  of  George  Daniels,  IA-1295  (Nov.  2,  1965) 

Elizabeth  Daniels  et  al.  v.  Johnson,  Supt . , 
Osage  Indian  Agency  & Udall,  Civil  No.  6443, 
N.D.  Okla.  Dismissed  with  prejudice,  Jan.  9, 
1967. 


Susan  Dawson,  35  IBLA  123  (1978) 

Susan  Dawson  v.  Cecil  Andrus,  Secretary  of 
the  Interior,  Civil  No.  C78-167,  D.  Wyo. 
Judgment  for  defendant.  Mar.  22,  1979; 
appeal  filed  Apr.  17,  1979. 


Oma  Belle  Day  et  al.,  AA-5702  (Dec.  30,  1969) 

Oma  Belle  Day  v.  Walter  J.  Hickel  et  al.. 
Civil  No.  A-9-70,  D.  Alaska.  Judgment  for 
defendant,  Feb.  19,  1971;  aff'd,  481  F.2d 
473  (9th  Cir.  1973);  no  petition. 


John  C.  deArmas,  Jr.,  P.  A.  McKenna,  63  I.D.  82 
(1956) 

Patrick  A.  McKenna  v.  Clarence  A.  Davis, 
Civil  No.  2125-56.  Judgment  for  defendant, 
June  20,  1957;  aff'd,  259  F.2d  780  (1958); 
cert,  denied,  358  U.S.  835  (1958). 


H.  R.  Delasco , 39  IBLA  194;  84  I.D.  192  (1979), 
Blanche  V.  White,  40  IBLA  152;  85  I.D.  408  (1979) 

Stewart  Capital  Corp.  et  al.  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior,  Civil 
No.  C79-123,  D.  Wyo.  Suit  pending. 


The  Dredge  Corp.,  64  I.D.  368  (1957) 

65  I.D.  336  (1958) 

The  Dredge  Corp.  v.  J.  Russell  Penny,  Civil 
No.  475,  D.  Nev.  Judgment  for  defendant, 

Sept.  9,  1964;  aff'd,  362  F.2d  889  (9th  Cir. 
1966);  no  petition.  See  also  Dredge  Co.  v. 
Husite  Co.,  369  P.2d  676  (1962);  cert,  denied, 
371  U.S.  821  (1962). 


Alfred  L.  Easterday 

, 34  IBLA 
, Alfred  L 

195  (1978),  Donald  W. 

Coyer  (Appellant) 

. Easterday  (Appel- 

lee),  36  IBLA 

181 

(1978) 

Donald  W. 

Coyer  & Fred  L 

. Engle,  d/b/a  Resource 

Service  Co 

. V . 

Cecil  D. 

Andrus,  Secretary  of 

the  Interior  & 

Alfred  L. 

Easterday,  & J.  Roe, 

Civil  No. 

C78- 

104,  D.  Wyo. 

Donald  W. 

Coyer  & Fred  L 

. Engle,  d/b/a  Resource 

Service  Co 

. V . 

Cecil  D. 

Andrus,  Secretary  of 

the  Interior, 

Alfred  L. 

Easterday,  & J.  Roe, 

Civil  No. 

C78- 

213,  D.  Wyo. 

Donald  W. 

Coyer  & Fred  L 

. Engle,  d/b/a  Resource 

Service  Co 

. V. 

Cecil  D. 

Andrus,  Secretary  of 

the  Interior,  & Wyo.  State  Office,  Bureau  of 
Land  Management,  Civil  No.  C78-214,  D.  Wyo. 

Actions  consolidated.  Remanded  to  Wyo.  State 
Office  Feb.  12,  1979;  order  of  dismissal  filed 
Feb.  13,  1979. 


Eastern  Associated  Coal  Corp.,  82  I.D.  22  (1975) 

International  Union  of  United  Mine  Workers  of 
America  v . Rogers  C.  B.  Morton,  Secretary  of 
the  Interior,  No.  75-1107,  United  States  Ct. 
of  Appeals,  D.C.  Cir.  Dismissed  by  stipula- 
tion, Oct.  29,  1975. 


Eastern  Associated  Coal  Corp.,  82  I.D.  311  (1975) 

United  Mine  Workers  of  America  v.  Interior 
Board  of  Mine  Operations  Appeals,  No.  75-1727, 
United  States  Ct.  of  Appeals,  D.C.  Cir.  Peti- 
tion for  Review  withdrawn,  July  28,  1975. 


Eastern  Associated  Coal  Corp.,  82  I.D.  506  (1975), 
Reconsideration,  83  I.D.  425  (1976),  Aff'd  en 
banc,  83  I.D.  695  (1976),  7 IBMA  152  (1976) 

United  Mine  Workers  of  America  v.  Cecil  D. 
Andrus,  No.  77-1090,  United  States  Ct.  of 
Appeals,  D.C.  Cir.  Voluntary  dismissal, 

Apr.  4,  1977. 
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Lawrence  Edwards,  A-30696,  A-30705  (Apr.  21,  1967)  Ralph  G.  Faulkner  et  al.,  26  IBLA  110  (1976) 


Lawrence  Edwards  v.  Stewart  Udall 

, Civil  No. 

Ralph  G. , 

John  L.,  Laura  Jo,  R.  Fred  & 

2714,  D.  Mont.  Rev'd 

& remanded, 

Nov.  18, 

Susan  L. 

Faulkner  v.  Thomas  S.  Kleppe, 

1968;  stipulation  for 

dismissal  & 

order  filed 

Secretary 

of  the  Interior,  Curt  Berklund, 

Aug.  4,  1970. 

Director, 

Bureau  of  Land  Management,  et  al 
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Civil  No.  1-77-99,  D.  Idaho.  Judgment  for 
defendant,  Nov.  16,  1979;  appeal  filed 
Jan.  10,  1980. 


Wesley  Laverne  Edwards  v.  Paul  Unruh,  33  IBLA  277 
(1978) 


Wesley  Laverne  Edwards  v.  U.S.,  Cecil  Andrus, 
Secretary  of  the  Interior,  E.  I.  Rowland, 
Nevada  State  Director,  Bureau  of  Land  Manage- 
ment & Paul  Unruh,  Civil  No.  77-0050  BRI, 

D.  Nev.  Judgment  for  defendant,  Oct.  31, 
1978;  appeal  filed  Dec.  27,  1978. 


Appeal  of  Eklutna,  Inc.,  1 ANCAB  165;  83  I.D.  5C0 
(1976) 

State  of  Alaska  v.  Alaska  Native  Claims  Appeal 
Board  et  al.,  Civil  No.  A76-236,  D.  Alaska 
Suit  pending. 


Heldina  Eluska,  21  IBLA  292  (1975) 

Heldlna  Eluska,  Individ.  & on  behalf  of 
all  othdirs  similarly  situated  v.  Thomas 
Kleppe,  Individ.  & in  his  official  capacity  as 
Secretary  of  the  Interior,  Civil  Mo.  A-76-26 
CIV,  D.  Alaska.  Remanded  for  exhaustion  of  ad- 
ministrative remedies;  reconsideration  denied, 
Dec.  10,  1976;  appeal  dismissed;  judgment  deny- 
ing plaintiffs'  motion  for  summary  judgment  & 
remanding  case  to  Agency,  Apr.  20,  1977; 
appeal  dismissed  without  prejudice,  Dec.  11, 
1978. 


Henry  J.  Ernst,  A-27196  (Nov.  7,  1955) 

Henry  J.  Ernst  v . Secretary  of  the  Interior, 
Civil  No.  9303,  D.  Alaska.  Return  of  service 
quashed  & complaint  dismissed,  Dec.  28,  1956 
(opinion);  aff'd,  244  F.2d  344  (9th  Cir.  1957). 


David  H.  Evans  v.  Ralph  C.  Little,  A-31044  (Apr.  10, 
1970),  1 IBLA  269;  78  I.D.  47  (1971) 

David  H.  Evans  v.  Rogers  C.  B.  Morton,  Civil 
No.  1-71-41,  D.  Idaho.  Order  granting  motion 
of  Ralph  C.  Little  for  leave  to  intervene  as  a 
party  defendant  issued  June  5,  1972.  Judgment 
for  defendants,  July  27,  1973;  aff'd,  Mar.  12, 
1975;  no  petition. 


Elsie  V.  Farington,  9 IBLA  191  (1973) 

Elsie  V.  Farington  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  Civil  No.  S2768, 

E.  D.  Cal.  Dismissed  with  prejudice,  Dec.  5, 
1973  (opinion);  no  appeal. 


John  J.  Farrelly  et  al.,  62  I.D.  1 (1955) 

John  J.  Farrelly  & The  Fifty-One  Oil  Co.  v. 
Douglas  McKay,  Civil  No.  3037-55.  Judgment 
for  plaintiff,  Oct.  11,  1955;  no  appeal. 


Milton  D.  Feinberg,  Benson  J.  Lamp,  37  IBLA  39; 

85  I.D.  380  (1978);  On  Reconsideration,  40  IRLA 
222;  86  I.D.  234  (1979) 

Benson  J.  Lamp  v.  Cecil  Andrus,  Secre- 
tary of  the  Interior,  James  L.  Burski, 
Douglas  E.  Henriques  & Edward  W.  Stuebing, 
Administrative  Judges,  IBLA,  Civil  No. 
79-1804.  Suit  pending. 


Chester  H.  Ferguson  et  al.,  20  IBLA  224  (1975) 

Chester  H.  Ferguson,  Stella  Ferguson  Thayer  & 
Howell  L.  Ferguson  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al.,  Civil  No. 
75-404-Civ-T-K,  M.D.  Fla.  Dismissed  without 
prejudice,  July  16,  1975. 


Administrative  Appeal  of  Hannah  Finnesand,  A 
Native  Alaska  Indian  v.  Commissioner  of  Indian 
Affairs,  3 IBIA  263  (197~5) 

Hannah  Finnesand  and  Flora  Rondeau  for  them- 


selves  and 

all 

others 

similarly  situated. 

and 

Flora  Rondeau 

as  next 

friend  for  Deborah 

Rondeau,  Mitchell  Rondeau  & David  Rondeau 

for 

themselves 

and 

all  others  similarly  situated 

v.  Rogers  C.  B.  Morton  et  al.,  Civil  No. 
A75-42,  D.  Alaska.  Consent  decree  approved 
by  the  Judge. 


Thomas  R.  Flickinger,  40  IBLA  53  (1979) 

Pamela  W.  Kay,  40  IBLA  240  (1979) 

Robert  B.  Coen,  41  IBLA  55  (1979) 

Robert  J.  Ahrens,  Harry  Alatchanian,  Jon 
Arnev,  Peter  R.  Brant,  Helen  D.  Coen,  Robert 
B.  Coen  & Jack  P.  Corsi,  et  al . v.  Cecil  Andrus, 
Secretary  of  the  Interior,  Civil  No.  C79-166, 

D.  Wyo.  Suit  pending. 


Foote  Mineral  Co. , 34  IBLA  285;  85  I.D.  171  (1978) 

Foote  Mineral  Co.  v . Cecil  D.  Andrus,  Individ. 
& as  Secretary  of  the  Interior,  H.  William 
Menard,  Individ.  & as  Director,  Geological 
Survey,  & Murray  T.  Smith,  Individ.  & as  Area 
Mining  Supervisor,  Geological  Survey,  Civil 
No.  LV-78-141  RDF,  D.  Nev.  Dismissed  without 
prejudice  Nov.  15,  1979.  No  appeal. 


Carl  E.  Forsberg  et  al.,  A-29158  et  al.,  (Aug.  19, 
1963) 

Carl  E.  Forsberg  v.  Stewart  L.  Udall,  Civil 
No.  63-472,  D.  Ore.  Judgment  for  defendant, 

255  F.  Supp.  382  (1966);  appeal  dismissed, 

Oct.  13,  1966.  See  Linn  Land  Co.  v.  Stewart  L. 
Udall. 
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Robert  K.  Foster  et  al.,  A-29857  (June  15,  1964) 

Robert  K.  Foster  et  al.  v.  Manager,  Riverside 
Land  Office,  et  al..  Civil  No.  64-1110-WM,  S.D. 
Cal.  Judgment  for  defendant,  296  F.  Supp. 

1348  (1966);  no  appeal. 


T.  Jack  Foster,  75  I.D.  81  (1968) 

Gladys  H.  Foster,  Executrix  of  the  estate  of 
T.  Jack  Foster  v.  Stewart  L.  Udall,  Boyd  L. 
Rasmussen,  Civil  No.  7611,  D.N.M.  Judgment 
for  plaintiff,  June  2,  1969;  no  appeal. 


Franco  Western  Oil  Co.  et  al.,  65  I.D.  316,  427 
(1958) 

Raymond  J.  Hansen  v.  Fred  A.  Seaton,  Civil  No. 
2810-59.  Judgment  for  plaintiff,  Aug.  2,  1960 
(opinion);  no  appeal. 

See  Safarik  v.  Udall , 304  F.2d  944  (1962); 
cert,  denied,  371  U.S.  901  (1962). 


Myrtle  A.  Freer  et  al.,  A-29221  (Apr.  2,  1963) 

Willis  W.  Ritter  v.  Rogers  C.  B.  Morton  et  al., 
Civil  No.  1-70-74,  D.  Idaho.  Judgment  for 
plaintiff,  Nov.  14,  1972. 


Fuel  Resources  Development  Co.,  43  IRLA  19 
(1979) 

Fuel  Resources  Development  Co.  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior,  Dale  R. 
Andrus,  Director  of  the  Colo.  State  Office, 
BLM,  et  al..  Civil  No.  79-1639,  D.  Colo. 
Suit  pending. 


Coral  V.  Funderburg,  A-30514  (June  14,  1966) 

Coral  V.  Funderburg  v.  Stewart  L.  Udall  et 
al..  Civil  No.  2818  ND,  S.D.  Cal.  Dismissed 
with  prejudice,  Feb.  15,  1967;  aff'd,  396  F.2d 
638  (9th  Cir.  1968);  no  petition. 


Gabbs  Exploration  Co.,  67  I.D.  160  (1960) 

Gabbs  Exploration  Co.  v.  Stewart  L.  Udall, 
Civil  No.  219-61.  Judgment  for  defendant, 
Dec.  1,  1961;  aff'd,  315  F.2d  37  (1963); 
cert,  denied,  375  U.S.  822  (1963). 


Bernard  J.  & Myrle  A.  Gaffney,  A-30327  (Oct.  28, 
1965) 

Bernard  J.  & Myrle  A.  Gaffney  v.  Stewart  L. 
Udall , Civil  No.  3-66-22,  D.  Minn.  Stipulated 
dismissal  without  prejudice,  Jan.  17,  1969;  no 
appeal . 


Estate  of  Temens  (Timens)  Vivian  Gardafee,  5 IBIA 
113;  83  I.D.  216  (1976) 

Confederated  Tribes  & Bands  of  the  Yakima 
Indian  Nation  v.  Thomas  Kleppe,  Secretary  of 
the  Interior,  & Erwin  Ray,  Civil  No.  C-7 6-200, 
E.D.  Wash.  Suit  pending. 


Stanley  Garthofner,  Duvall  Bros.,  67  I.D.  4 (1960) 

Stanley  Garthofner  v.  Stewart  L.  Udall,  Civil 
No.  4194-60.  Judgment  for  plaintiff,  Nov.  27, 
1961;  no  appeal. 


Estate  of  Gei-kaun-mah  (Bert),  82  I.D.  408  (1975) 

Juanita  Geikaunmah  Mammedaty  & Imogene 
Geikaumah  Carter  v . Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  Civil  No.  CIV 
, 75-1010-E,  W.D.  Okla.  Judgment  for  defen- 

dant, 412  F.  Supp.  283  (1976);  no  appeal. 


Uniform  Relocation  Assistance  Appeal  of  Sidney  Gelb, 
2 0HA  59  (1976) 

Sidney  Gelb  v.  Thomas  Kleppe,  individually  & 
officially  as  the  Secretary  of  Interior,  Civil 
No.  76-1931.  Suit  pending. 


General  Excavating  Co.,  67  I.D.  344  (1960) 

General  Excavating  Co.  v.  U.S.,  Ct.  Cl.  No. 
170-62.  Dismissed  with  prejudice,  Dec.  16, 
1963. 


Nelson  A.  Gerttula,  64  I.D.  225  (1957) 

Nelson  A.  Gerttula  v.  Stewart  L.  Udall,  Civil 
No.  685-60.  Judgment  for  defendant,  June  20, 
1961;  motion  for  rehearing  denied,  Aug.  3, 
1961;  aff'd,  309  F.2d  653  (1962);  no  petition. 


Charles  B.  Gonsales,  A-27944  (Apr.  22,  1959) 

Charles  B.  Gonsales  v.  Frederick  A.  Seaton, 
Civil  No.  2497-59.  Plaintiff's  amended  com- 
plaint dismissed  with  prejudice,  Jan.  12, 
1962;  no  appeal. 


Charles  B.  Gonsales  et  al.,  Western  Oil  Fields, 
Inc.  , et  al. , 69  I.D.  236  (1962) 

Pan  American  Petroleum  Corp.  & Charles  B. 
Gonsales  v.  Stewart  L.  Udall,  Civil  No.  5246, 
D.N.M.  Judgment  for  defendant,  June  4,  1964; 
aff'd,  352  F.2d  32  (10th  Cir.  1965);  no 
petition . 


Charles  B.  Gonsales,  A-29010  (Mar.  27,  1963) 

Charles  B.  Gonsales  v.  Stewart  L.  Udall,  Civil 
No.  5378  D.N.M.  Dismissed  with  prejudice, 

Nov.  12,  1963. 
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John  Gonzales,  A-30604  (Sept.  26,  1968) 

John  Gonzales  v.  Stewart  Udall,  Civil  No. 
A-128-68,  D.  Alaska.  Order  to  Stay  Proceedings 
for  6 months  filed  June  3,  1970;  judgment  for 
plaintiff,  June  30,  1972;  upon  stipulation  of 
the  parties,  appeal  dismissed,  Nov.  30,  1972. 


James  C.  Goodwin,  80  I.D.  7 (1973) 

James  C.  Goodwin  v.  Dale  R.  Andrus,  State 
Dir.,  Bureau  of  Land  Management,  Burton  W. 
Silcock,  Dir.,  Bureau  of  Land  Management, 

& Rogers  C.  B.  Morton,  Secretary  of  the 
Interior,  Civil  No.  C-5105,  D.  Colo.  Dis- 
missed, Nov.  29,  1975  (opinion);  Appeal 
dismissed,  Mar.  9,  1976. 


Ray  Granat  et  al.,  25  IBLA  115  (1976) 

Ray  Granat  v.  Thomas  S.  Kleppe  & the  Depart- 
ment  of  the  Interior,  Civil  No.  C 76-274, 

D.  Utah.  Suit  pending. 


Estate  of  George  Green,  IA-T-11  (June  7,  1968) 

Lillian  Crenshaw  et  al.  v.  Secretary , Civil 
No.  68-317,  W.D.  Okla.  Dismissed,  Feb.  4, 
1969;  no  appeal. 


LaVonne  E.  Grewell,  23  IBLA  190  (1976) 

LaVonne  V.  Grewell  v.  Thomas  S.  Kleppe,  Sec- 
retary of  the  Interior,  Civil  No.  C76-602V, 
W.D.  Wash.  Judgment  for  defendant.  May  9, 
1978;  appeal  filed  July  18,  1978. 


Grindstone  Butte  Project,  18  IBLA  16  (1974), 

24  IBLA  49  (1976) 

Grindstone  Butte  Project  et  al.  v.  Thomas  S. 
Kleppe,  Secretary  of  the  Interior,  Curt 
Berklund,  Director  of  the  Bureau  of  Land  Man- 
agement , et  al . , Civil  No.  1-76-173,  D.  Idaho 
Judgment  for  plaintiff.  Sept.  8,  1977;  appeal 
filed  Nov.  7,  1977. 


Gulf  Oil  Corp. , 69  I.D.  30  (1962) 

Southwestern  Petroleum  Corp.  v.  Stewart  L. 
Udall , Civil  No.  2209-62.  Judgment  for 
defendant,  Oct.  19,  1962;  aff'd,  325  F.2d 
633  (1963);  no  petition. 


Gulf  Oil  Corp.  et  al. , 21  IBLA  1 (1975) 

Gulf  Oil  Corp.  & Mobil  Oil  Corp.  v.  Stanley  K. 
Hathaway,  Secretary  of  the  Interior,  et  al. , 
Civl  No.  75-2396,  Section  F,  E.D.  La.  Remanded 
to  the  Secretary  of  the  Interior  for  a hearing, 
Apr.  13,  1977. 


Thomas  V.  Gullo  & Joseph  L.  Randazzo,  29  IBLA  126 
(1977) 

Thomas  V.  Gullo  & Joseph  L.  Randazzo  v . 
Department  of  the  Interior,  Civil  No.  77-0869. 
Aff'd  Oct.  11,  1977. 


Gustav  Hirsch  Organization,  Inc.,  IBCA-175 
(Oct.  30,  1958) 

Gustav  Hirsch  Organization,  Inc,  v.  U.S., 
Ct.  Cl.  No.  416-59.  Compromised. 


Guthrie  Electrical  Construction,  62  I.D.  280 
(1955),  IBCA-22  (Supp.)  (Mar.  30,  1956) 

Guthrie  Electrical  Construction  Co.  v.  U.S., 
Ct.  Cl.  No.  129-58.  Stipulation  of  settle- 
ment filed  Sept.  11,  1958.  Compromise  offer 
accepted  and  case  closed  Oct.  10,  1958. 


L.  H.  Hagood  et  al.,  65  I.D.  405  (1958) 

Edwin  Still  et  al.  v.  U.S.,  Civil  No.  7897, 
D.  Colo.  Compromise  accepted. 


William  Hall  et  al.,  A-30849,  A-30852,  A-30857 
(Sept.  16,  1968) 

William  Hall  & Diane  Hall  v.  Secretary  of  the 
Interior , Civil  No.  A-169-68,  D.  Alaska.  Dis- 
missed, July  25,  1969;  no  appeal. 


Estate  of  James  Growing  Thunder,  Fort  Peck 

Allottee  No.  2210,  deceased,  3 IBIA  18  (1974) 

Nancy  Growing  Thunder  & Vernon  Growing  Thunder, 
Minors,  by  and  through  their  next  friend  and 
Guardian  Ad  Litem,  Dale  Running  Bear  v.  Rogers 
Morton,  individually  and  as  Secretary  of  the 
Interior , et  al . , Civil  No.  74-73  BLG,  D.  Mont. 
Dismissed,  Mar.  15,  1976. 


Lester  J.  Hamel,  A-28830  (Sept.  17,  1962) 

Lester  J.  Hamel  v.  Neal  D.  Nelson  et  al., 
Civil  No.  8565,  N.D.  Cal.  Judgment  for 
defendant,  Dec.  13,  1963  (opinion);  judg- 
ment entered  Feb.  11,  1964;  appeal  docketed 
Feb.  14,  1964;  dismissed  by  plaintiff, 

Mar.  20,  1964. 
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Raymond  J.  Hansen  et  al.,  67  I.D.  362  (1960) 

Raymond  J.  Hansen  et  al.  v.  Stewart  L.  Udall, 
Civil  Ho.  3902-60.  Judgment  for  defendant, 
June  23,  1961;  aff'd,  304  F.2d  944  (1962); 
cert,  denied,  371  U.S.  901  (1962). 

Robert  Schulein  v.  Stewart  L.  Udall,  Civil  No. 
4131-60.  Judgment  for  defendant,  June  23, 
1961;  aff'd,  304  F.2d  944  (1962);  no  petition. 


Raymond  J.  Hansen,  A-30179  (Mar.  5,  1965) 

Mary  L.  Brandt  and  Natalie  2.  Shell  v . 

Stewart  L.  Udall,  Civil  No.  2659-ND,  S.D.  Cal. 
Dismissed,  Sept.  30,  1965;  amended  complaint 
filed  Nov.  15,  1965;  judgment  for  defendant, 
June  7,  1966;  dismissed  for  lack  of  jurisdic- 
tion, Nov.  15,  1967;  judgment  for  defendants, 
Mar.  26,  1968;  rev'd,  427  F.2d  53  (9th  Cir. 
1970);  no  petition. 

Mary  L.  Brandt  & Natalie  Z.  Shell  v . Stewart  L. 
Udall,  Civil  No.  2715-ND,  S.D.  Cal.  Dismissed, 
Dec.  3,  1965. 


Thomas  D.  Hickey,  34  IBLA  86  (1978) 

Thomas  D.  Hickey  v.  U.S.,  Interior  Board  of 
Land  Appeals,  Cecil  D.  Andrus,  Secretary  of 
the  Interior,  & William  L.  Mathews,  State 
Director  (Idaho),  BLM,  Civil  No.  CIV  78-1142, 
D.  Idaho.  Suit  pending. 


Jesse  Higgins,  Paul  Gower  & William  Gipson  v. 

Old  Ben  Coal  Corp.,  81  I.D.  423  (1974) 

Jesse  Higgins  et  al.  v.  Cecil  D.  Andrus,  No. 
77-1363,  United  States  Ct.  of  Appeals,  D.C. 
Cir.  Dismissed  for  lack  of  jurisdiction, 
June  20,  1977. 


Hiko  Bell  Mining  & Oil  Co.,  24  IBLA  255  (1976) 

Hiko  Bell  Mining  & Oil  Co.,  a Utah  Corp.  v . 
Thomas  S.  Kleppe,  Secretary  of  the  Interior, 
Civil  No.  C 76-138,  D.  TItah.  Judgment  for 
plaintiff,  Apr.  4,  1978. 


Beverly  Harrell,  12  IBLA  276  (1973) 

Beverly  Harrell  v.  A.  John  Hlllsamer,  Chief 
of  Land  & Minerals  Operations,  Bureau  of  Land 
Management  for  Nevada,  & E.  I.  Rowland,  State 
Dir.,  Bureau  of  Land  Management,  Nevada,  Civil 
No.  CIV-LV-2137 , RDF,  D.  Nev.  Dismissed, 

Dec.  7,  1973;  motion  for  new  trial  denied, 

Feb.  6,  1974;  no  appeal. 


Paul  Harvey  et  al.,  A-30552  (June  24,  1966) 

Paul  Harvey,  Grace  Ernest  and  Lalo  Enriquez 
v.  Stewart  L.  Udall,  Civil  No.  6753,  D.N.M. 
Judgment  for  defendant,  Jan.  25,  1967;  aff'd, 
384  F .2d  883  (10th  Cir.  1967);  no  petition. 


Billy  K.  Hatfield  et  al.  v.  Southern  Ohio  Coal  Co., 
82  I.D.  289  (1975) 

District  6 United  Mine  Workers  of  America  et 
al . v.  U.S.  Dept,  of  Interior  Board  of  Mine 
Operations  Appeals,  No.  75-1704,  U.S.  Court 
of  Appeals,  D.C.  Cir.  Board's  decision  aff'd, 
562  F .2d  1260  (1977). 


Headwaters  Association,  Protestant-Appellant  Cabax 
Mills,  et  al.,  Intervenors,  IBLA  76-68,  remanded 
to  Bureau  of  Land  Management  by  Order,  Oct.  21, 
1975;  Appeal  of  Harold  P.  Canady  et  al.,  IBLA 
73-357,  pending;  Appeal  of  Elizabeth  Freeman, 

IBLA  76-51,  pending;  Appeal  of  Alan  Troxler, 

IBLA  74-215,  pending;  Appeal  of  Alan  Winter  et 
al.,  IBLA  75-653,  pending;  Appeal  of  Carl  Wittman, 
IRLA  76-14,  pending. 

Arthur  Downing,  Alan  Winter,  Alan  Troxler  and 
Headwaters  v.  Kent  Frizzell,  Acting  Secretary 
of  the  Interior,  et  al..  Civil  No-  75-1128, 

D.  Ore.  Stipulated  dismissal,  Dec.  30,  1976. 


Kenneth  Holt,  an  individual,  etc.,  68  I.D.  148 
(1961) 

Kenneth  Holt,  etc.  v.  U.S.,  Ct . Cl.  No.  162-62 
Stipulated  judgment,  July  2,  1965. 


Hope  Natural  Gas  Co.,  70  I.D.  228  (1963) 

Hope  Natural  Gas  Co.  v.  Stewart  L.  Udall, 
Civil  No.  2132-63. 

Consolidated  Gas  Supply  Corp.  v . Stewart  L. 
Udall  et  al.,  Civil  No.  2109-63.  Judgment 
for  defendant,  Sept.  20,  1965;  Per  curiam 
decision,  aff'd,  Apr.  28,  1966;  no  petition. 


Elbert  F.  Howey,  15  IBLA  208  (1974) 

Elbert  F.  Howey  v.  Rogers  Morton,  Secretary 
of  the  Interior,  Civil  No.  A74-56,  D.  Alaska. 
Dismissed  with  prejudice,  Oct.  16,  1975 
(opinion);  no  appeal. 


Estate  of  Alvin  Hudson,  5 IBIA  174  (1976) 

David  Russell  Hudson  v.  U.S. , Thomas  S. 
Kleppe,  Secretary  of  the  Interior,  Veradine 
Reed  Stearns,  Lois  Jean  Reed  Saxton,  Mildred 
Reed  Anderson,  Ivan  Stacy  Reed  Cleveland, 
Civil  No.  C76-227T,  W.D.  Wash.  Dismissed 
with  prejudice  Mar.  6,  1979;  appeal  filed 
Mar.  14,  1979. 


Boyd  L.  Hulse  v.  William  H.  Griggs,  67  I.D.  212 
(1960) 

William  H.  Griggs  v.  Michael  T.  Solan,  Civil 
No.  3741,  D.  Idaho.  Stipulation  for  dismissal 
filed  May  15,  1962. 
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Dan  H.  Hunter,  Ray  H.  Albrechtsen,  IRLA  70-79,  565 
(Order  of  dismissal  dated  Feb.  22,  1973),  Recon- 
sideration denied  by  Order,  June  1,  1973. 

Dan  H.  Hunter  & Mountain  States  Resources 
Corp.  v . Rogers  C.  B.  Morton,  Secretary  of 
the  Interior,  Civil  No.  C-393-73,  D.  Utah. 
Judgment  for  Defendant,  Dec.  17,  1974;  aff'd, 
529  F.2d  645  (10th  Cir.  1976);  no  petition. 

Ray  H.  Albrechtsen  & Mountain  States  Corp.  v . 
Rogers  C.  B.  Morton,  Secretary  of  the  Interior, 
Civil  No.  C-392-73,  D.  Utah.  Judgment  for 
plaintiff,  Mar.  31,  1976;  rev'd  & remanded  with 
directions,  570  F.2d  906  (10th  Cir.  1978); 
cert,  denied,  Oct.  2,  1978. 


Stanley  W.  Hutchinson  v.  Clyde  W.  Bishop,  A-29693 
(May  4,  1964) 

Clyde  W.  Bishop  v.  Stewart  L.  Udall,  Civil  No. 
1-65-54,  D.  Idaho.  Judgment  for  plaintiff, 
July  7,  1966;  no  appeal. 


H & W Oil  Co.,  22  IRLA  313  (1975) 

H & W Oil  Co.  v.  Thomas  S.  Kleppe,  Secretary 
of  the  Interior,  Civil  No.  763016,  E.D.  111. 
Judgment  for  defendant,  Nov.  29,  1076. 


John  V.  Hyrup,  15  IRLA  412  (1974) 

John  V.  Hyrup  v.  Rogers  C.  B.  Morton,  Civil  No. 
74-689,  D.  Colo.  Rev'd  & remanded  for  further 
administrative  proceedings,  406  F.  Supp.  214 
(1976);  appeal  filed  Jan.  14,  1976;  final 
judgment  entered  May  12,  1976;  appeal  filed 
July  7,  1976;  aff'd,  Nov.  7,  1977;  no  petition. 


Idaho  Desert  Land  Entries  - Indian  Hill  Group, 

72  I.D.  156  (1965),  U.S.  v.  Ollie  Mae  Shearman 
et  al.  - Idaho  Desert  Land  Entries  - Indian  Hill 
Group,  73  I.D.  386  (1966) 

Wallace  Reed  et  al.  v.  Dept,  of  the  Interior 
et  al . , Civil  No.  1-65-86,  D.  Idaho.  Order 
denying  preliminary  injunction,  Sept.  3,  1965; 
dismissed,  Nov.  10,  1965;  amended  complaint 
filed,  Sept.  11,  1967. 

U.S.  v.  Raymond  T.  Michener  et  al..  Civil  No. 
1-65-93,  D.  Idaho.  Dismissed  without  preju- 
dice, June  6,  1H66. 

U.S.  v.  Hood  Corp.  et  al..  Civil  No.  1-67-97, 
S.D.  Idaho. 

Civil  Nos.  1-65-86  & 1-67-97  consolidated. 
Judgment  adverse  to  U.S.,  July  10,  1970;  rev'd, 
480  F.2d  634  (9th  Cir.  1973);  cert,  denied, 

414  U.S.  1064  (1973);  dismissed  with  prejudice 
subject  to  the  terms  of  the  stipulation, 

Aug.  30,  1976. 


Appeal  of  Inter*Helo,  Inc.,  IRCA-713-5-68  (Dec.  30, 
1969),  82  I.D.  591  (1975) 

John  Blllmeyer,  etc,  v.  U.S.  , Ct.  Cl.  No. 
54-74.  Remanded  with  instructions  to  admit 
evidence,  May  30,  1975. 


Interpretation  of  the  Submerged  Lands  Act,  71  I.D. 
20  (1964) 

Floyd  A.  Wallis  v.  Stewart  L.  Udall,  Civil  No. 
3089-63.  Dismissed  with  prejudice,  Mar.  27, 
1968. 


Estate  of  Cleveland  Iron  Shooter,  7 IBIA  212  (1979) 

Teresa  Ramirez,  Executor  of  Estate  of  Lola 
Ramirez  v.  Secretary  of  the  Interior,  Civil 
No.  79-L-293,  D.  Neb.  Suit  pending. 


C.  J.  Iverson,  82  I.D.  386  (1975) 

C.  J.  Iverson  v . Kent  Frizzell,  Acting  Secre- 
tary of  the  Interior  & Dorothy  D.  Rupe,  Civil 
No.  75-106-Rlg,  D.  Mont.  Stipulation  for  dis- 
missal with  prejudice,  Sept.  .10,  1976. 


J.  A.  Jones  Construction  Co.  et  al.,  IBCA-233 
(June  17  , 1960)  ~ ' ~ 

Palisades  Contractors  et  al.  v.  U.S.,  Civil 
No.  2247,  D.  Idaho.  Settled. 


J.  A.  Terteling  & Sons,  64  I.D.  466  (1957) 

J.  A.  Terteling  & Sons  v.  U.S.,  Ct.  Cl.  No. 
114-59.  Judgment  for  defendant,  390  F.2d 
926  (1968);  remaining  aspects  compromised. 


J.  D.  Armstrong  Co.,  63  I.D.  289  (1956) 

J.  D.  Armstrong,  Inc.  v.  U.S.,  Ct.  Cl.  No. 
490-56.  Plaintiff's  motion  to  dismiss  peti- 
tion allowed,  June  26,  1959. 


Jensen-Rasmussen  et  al.,  IBCA-363  (Mar.  14,  1963) 

Jensen-Rasmussen  & Co.  v.  U.S . , Civil  No. 
5963,  W.D.  Wash.  Judgment  for  defendant, 
Feb.  24,  1964;  no  appeal. 


Dale  Johnson,  A-30806  (Sept.  17,  1968) 

Dale  Johnson  v.  Stewart  L.  Udall,  Secretary 
of  the  Interior,  Civil  No.  A-135-68,  D.  Alaska 
Stipulated  Dismissal,  Apr.  10,  1969;  no  appeal 


M.  G.  Johnson,  78  I.D.  107  (1971) 

U.S.  v.  Menzel  G.  Johnson,  16  IBLA  234  (1974) 

Menzel  G.  Johnson  v . Rogers  C.  B.  Morton,  Sec- 
retary  of  the  Interior,  et  al..  Civil  No. 
CN-LV-74-158 , RDF,  D.  Nev.  Judgment  for 
defendant,  Oct.  18,  1977;  appeal  filed  Dec.  5, 
1977. 
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Estate  of  Edward  Alpheus  Jones,  5 IBIA  138  (1976) 

Robert  Sam  v.  U.S.  et  al. , Civil  No.  76-0552. 
Dismissed  as  to  defendants  U.S.,  Department  of 
the  Interior  & the  Bureau  of  Indian  Affairs, 
July  30,  1976;  judgment  for  defendant  Robert  C. 
Snashall,  July  30,  1976. 


June  Oil  & Gas,  Inc.,  Cook  Oil  & Gas,  Inc., 

41  IBLA  304;  86  I.D.  374  (1979) 

June  Oil  & Gas,  Inc.  & Cook  Oil  & Gas  Inc,  v . 
Cecil  D.  Andrus,  Secretary  of  the  Interior, 
et  al..  Civil  No.  79-1334  D.  Colo.  Suit 
pending . 


Kenneth  J.  Kadow  et  al.,  A-30053  (Oct.  5,  1964) 

Kenneth  J.  Kadow  et  al.  v.  Stewart  L.  Udall, 
Secretary  of  the  Interior,  Civil  No.  4-1-65, 
D.  Alaska.  Judgment  for  defendant,  Sept.  7, 
1967;  dismissed  for  lack  of  prosecution, 

Feb.  2,  1968;  no  petition. 


Kanawah  Coal  Co.,  7 IBMA  234  (1977) 

Kanawah  Coal  Co.  v.  Cecil  D.  Andrus,  No. 
77-1089,  United  States  Ct.  of  Appeals, 
4th  Cir.  Petition  for  review  denied, 

553  F.2d  361  (4th  Cir.  1977). 


R.  A.  Keans,  A-30183  (Feb.  16,  1965) 

R.  A.  Keans  v.  Stewart  L.  Udall  et  al..  Civil 
No.  2648-ND,  S.D.  Cal.  Defendant's  motion  to 
dismiss  granted,  Nov.  22,  1965;  no  appeal. 


Estate  of  Kee-ah-tha-com-oke-quah,  IA-974,  975 
(Sept.  16,  1965) 

D.  Q.  (Bill)  Couch  v.  Stewart  L.  Udall,  Civil 
No.  66-282,  W.D.  Okla.  Aff'd,  265  F.  Supp. 
848  (1967);  aff'd,  404  F.2d  97  (10th  Cir. 
1968);  no  petition. 


Kerr  McGee  Corp.,  Cabot  Corp.,  Felmont  Oil  Corp., 
and  Case-Pomeroy  Corp.,  6 IBLA  108  (1972), 

Petition  for  Reconsideration  denied.  May  14,  1974 

Kerr-McGee  Corp.,  Cabot  Corp.,  Felmont  Oil 
Corp.,  & Case-Pomeroy  Oil  Corp.  v.  Rogers  C.  B. 
Morton  et  al . , Civil  No.  616-72.  Dismissed 
with  prejudice,  Oct.  22,  1974;  aff'd,  527  F.2d 
838  (1975);  no  petition. 


Estate  of  San  Pierre  Kilkaken  (Sam  E.  Hill), 

1 IRIA  299;  79  I.D.  583  (1972),  4 IBIA  242 
(1975),  5 IBIA  12  (1976) 

Christine  Sam  & Nancy  Judge  v.  Thomas  Kleppe, 
Secretary  of  the  Interior,  Civil  No.  C-76-14, 
E.D.  Wash.  Dismissed  with  prejudice. 


John  J.  King,  A-28543  (Oct.  13,  1960) 

John  J . King  v.  Stewart  L.  Udall,  Civil  No. 
68-61.  Judgment  for  plaintiff,  Nov.  8,  1961; 
rev'd,  308  F.2d  650  (1962);  no  petition. 


John  J.  King  et  al.,  Fairbanks  033268,  033279 
(Sept.  25,  1964) 

John  J.  King  et  al.  v.  Stewart  L.  Udall,  Civil 
No.  2750-64.  Judgment  for  plaintiffs,  266  F. 
Supp.  747  (1967);  on  May  4,  1967,  a stipula- 
tion of  voluntary  dismissal  with  prejudice  sgd 
by  the  plaintiffs  and  all  other  parties. 


John  J.  King,  Dorothy  W.  King,  Fairbanks  034577 
(Oct.  26,  1965) 

John  J.  and  Dorothy  W.  King  v.  Stewart  L. 

Udall , Civil  No.  A-6-66,  D.  Alaska.  Dismissed 
with  prejudice  Apr.  24,  1968. 


Barbara  G.  Kirk  and  Marjorie  G.  Wright 
See  Dean  Kirk 


Dean  Kirk,  A-29018a  (Apr.  26,  1963),  Barbara  G. 

Kirk  and  Marjorie  G.  Wright,  A-30022  (Aug.  20, 
1963) 

George  M.  Larsen  et  al.  v.  Stewart  L.  Udall, 
Civil  No.  1651,  D.  Nev.  Stipulation  covering 
seven  land  entries;  four  are  dismissed  as  moot 
three  are  dismissed  with  prejudice. 


Kirkpatrick  Oil  Co.,  32  IBLA  329  (1977) 

Kirkpatrick  Oil  & Gas  Co.  v.  U.S.  & Thomas  S. 
Kleppe,  Secretary  of  the  Interior,  Civil  No. 
CIV-77-1247E,  D.  Okla.  Judgment  for  defendant 
Nov.  26,  1979;  appeal  filed  Jan.  18,  1980. 


Margaret  L.  & Allan  D.  Klatt,  23  IBLA  59  (1975) 

Margaret  L.  Klatt  v.  Thomas  S.  Kleppe,  Indl- 
vidually  & in  his  official  capacity  as 
Secretary  of  the  Interior  et  al.,  Civil  No. 
A76-44  CIV,  D.  Alaska.  Suit  pending. 


Anquita  L.  Kluenter  et  al.,  4-30483,  Nov.  18,  1965 
See  Bobby  Lee  Moore  et  al. 


Leo  J.  Kottas,  Earl  Lutzenhiser,  73  I.D.  123  (1966) 

Earl  M.  Lutzenhiser  and  Leo  J.  Kottas  v. 
Stewart  L.  Udall  et  al..  Civil  No.  1371, 

D.  Mont.  Judgment  for  defendant,  June  7, 

1968;  aff'd,  432  F.2d  328  (9th  Cir.  1970); 
no  petition. 


LXXVII 


Suits  for  Judicial  Review 


Max  L.  Krueger,  Vaughan  B.  Connelly,  65  I.D.  185 
(1958) 

Max  Krueger  v.  Fred  A.  Seaton,  Civil  No. 
3106-58.  Complaint  dismissed  by  plaintiff, 
June  22,  1959. 


James  M.  Krumtum  and  Cale  M.  Shearer,  A-30838 
(Dec.  21,  1967) 

James  M.  Krumtum  & Cale  M.  Shearer  v . Udall 
et  al.,  Civil  No.  6567,  D.  Ariz.  Judgment 
for  defendant,  Jan.  6,  1970;  no  appeal. 


Joseph  T.  Kurkowski,  15  IBLA  13  (1974) 

John  & Ruth  E.  Melcher  v.  Edwin  Zaidlicz, 
Montana  Dir,  of  the  Bureau  of  Land  Manage- 
ment,  et  al..  Civil  No.  74-34-BLG,  D.  Mont. 
Dismissed  for  want  of  jurisdiction.  Sept.  4, 
1974;  dismissed.  Sept.  11,  1Q75. 


Richard  M.  Lade,  As  Attorney  in  Fact  for  Santa  Fe 
Pacific  R.  R.,  A-29121  (Jan.  10,  1963) 

Richard  M.  Lade,  Attorney  in  Fact  for  Santa  Fe 
Pacific  R.  R.  v.  Udall  et  al . , Civil  No.  67-14, 
D.  Ore.  Judgment  for  defendant,  295  F.  Supp. 

265  (1968);  aff'd,  432  F.2d  254  (9th  Cir. 

1970);  no  petition. 


W.  Dalton  La  Rue,  Sr.,  69  I.D.  120  (1962) 

W.  Dalton  La  Rue,  Sr.  v.  Stewart  L.  Udall, 
Civil  No.  2784-62.  Judgment  for  defendant, 
Mar.  6,  1963;  aff'd,  324  F.2d  428  (1963); 
cert,  denied,  376  U.S.  907  (1964). 


W.  Dalton  La  Rue,  Sr.  & Juanita  S.  La  Rue,  d/b/a 
Winnemucca  Ranch,  Appellants,  M.  S.  Land  & Live- 
stock  Co.,  Intervenor,  9 IBLA  208  (1973) 

W.  Dalton  La  Rue,  Sr.  & Juanita  S.  La  Rue  v. 
U.S.  & Rogers  C.  B.  Morton,  Secretary  of  the 
Interior,  et  al . , Civil  No.  R-2827,  D.  Nev. 
Judgment  for  defendant.  Mar.  12,  1974;  aff'd. 
Mar.  2,  1976;  rehearing  denied,  Apr.  21,  1976; 
cert . denied,  Nov.  1,  1976. 


Langdon  H.  Larwlll  et  al.,  A-28697  (May  16,  1963) 

Pacific  Oil  Co.,  a Corp.  v.  Stewart  L.  Udall, 
Civil  No.  9406,  D.  Colo.  Judgment  for  defen- 
dant, 273  F.  Supp.  203  (1967);  aff'd, 

406  F.2d  452  (10th  Cir.  1969);  cert,  denied, 
395  U.S.  978  (1969). 


Donald  J.  Laughlin,  d/b/a/  Riverside  Resort  & 

Casino,  25  IBLA  41  (1976)  On  Reconsideration, 

26  IBLA  154  (1976) 

Donald  J.  Laughlin  v.  Thomas  S.  Kleppe,  indi- 
vidually & as  Secretary  of  the  Interior,  Curt 
Berklund,  individually  & as  Director,  Bureau 
of  Land  Management,  & H.  M.  Bruce,  individually 
& as  Yuma  District  Manager  of  the  BLM,  Civil 
No.  76-237  RDF,  D.  Nev.  Order  granting  motion 
to  transfer  case  to  Ariz.  granted,  May  4,  1977 
(Civil  No.  77-380-PHX-WPC , D.  Ariz.)  Suit 
pending . 

River  Queen  Corp.,  an  Arizona  Corp.,  d/b/a 
River  Queen  Resort  v.  Thomas  S.  Kleppe,  indi- 
vidually  & as  Secretary  of  Interior,  et  al., 
Civil  No.  CIV  76-873  PCT-WPC,  D.  Ariz.  Suit 
pending . 

L.  B.  Samford,  Inc.,  74  I.D.  86  (1967) 

L.  B.  Samford,  Inc.  v.  U.S.,  Ct . Cl.  No. 

393-67.  Dismissed,  410  F.2d  782  (1969);  no 
petition. 


Charles  Lewellen,  70  I.D.  475  (1963) 

Bernard  E.  Darling  v.  Stewart  L.  Udall,  Civil 
No.  474-64.  Judgment  for  defendant,  Oct.  5, 
1964;  appeal  voluntarily  dismissed.  Mar.  26, 
1965. 


Perley  M.  Lewis,  A-29572  (June  27,  1963) 

Perley  M.  Lewis  & Mildred  C.  Lewis  v. 

Stewart  L.  Udall,  Secertary  of  the  Interior, 
Civil  No.  5003  Phx.,  D.  Ariz.  Judgment  for 
defendant,  July  31,  1967;  amended  judgment  for 
defendant.  May  28,  1968;  aff'd,  427  F.2d  673 
(9th  Cir.  1970);  cert,  denied,  400  U.S.  992 
(1970). 


Perley  M.  Lewis  and  Mildred  C.  Lewis,  A-28707 
(Dec.  30,  1963) 

Perley  M.  Lewis  et  ux.  v.  Stewart  L.  Udall  et 
al..  Civil  No.  5451  Phx.,  D.  Ariz.  Judgment 
for  defendant,  Mar.  22,  1966;  aff'd,  374  F.2d 
180  (9th  Cir.  1967);  no  petition. 


Administrative  Appeal  of  Ruth  Pinto  Lewis  v.  Super- 
intendent of  the  Eastern  Navajo  Agency,  4 IBIA 
147;  82  I.D.  521  (1975) 

Ruth  Pinto  Lewis,  Individually  & as  the  Admin- 
istratrix of  the  Estate  of  Ignacio  Pinto  v. 
Thomas  S.  Kleppe,  Secretary  of  the  Interior,  & 
U.S.,  Civil  No.  CIV-76-223  M,  D.N.mT  Judgment 
for  plaintiff,  July  21,  1977;  no  appeal. 


Milton  H.  Lichtenwalner , A-28909  et  al.  (June  15, 
1962) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
2932-62.  Judgment  for  defendant,  July  15, 
1963;  no  appeal. 
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Milton  H.  Lichtenwalner  et  al.,  69  I.D.  71  (1962) 

Kenneth  McGahan  v.  Stewart  L.  Udall,  Civil 
No.  A-21-63,  D.  Alaska.  Dismissed  on  merits, 

Apr.  24,  1964;  stipulated  dismissal  of  appeal 
with  prejudice,  Oct.  6,  1964. 


Linn  Land  Co.,  A-28765  (July  12,  1962) 

Linn  Land  Co.  et  al.  v . Stewart  L.  Udall, 

Civil  No.  63-264,  D.  Ore.  Consolidated  with 
Forsberg  v.  Udall,  Schmand  v.  Udall,  & Property 
Management  Co.  v.  Udall,  Battle  Mt.  Co.  v.  Udall . 
Judgment  for  defendant,  255  F.  Supp.  382  (1966), 
except  per  curiam  dec.  as  to  Battle  Mountain. 
Stipulated  dismissal  on  appeal,  Oct.  13,  1966. 


Merwin  E.  Liss  et  al . , 70  I.D.  231  (1963) 

Hope  Natural  Gas  Co.  v.  Stewart  L.  Udall, 

Civil  No.  2132-63. 

Consolidated  Gas  Supply  Corp.  v.  Stewart  L. 
Udall  et  al . , Civil  No.  2109-63.  Judgment  for 
defendant.  Sept.  20,  1965;  per  curiam  dec., 
aff'd,  Apr.  28,  1966;  no  petition. 


Frederick  W.  Lowey  et  al.,  40  IBLA  381  (1979) 

Frederick  W.  Lowey  et  al . v.  Cecil  D.  Andrus 
et  al . , Civil  No.  79-3314.  Suit  pending. 

John  A.  Gallagher  et  al . v.  Cecil  D. 

Andrus  et  al..  Civil  No.  79-3315.  Suit  pending. 

J.  E.  Ham  et  al.  v.  Cecil  D.  Andrus  et  al.,  Civil 
No.  79-3316.  Suit  pending. 

Dr.  Heinz  & Ursula  Lichtenstein,  et  al.  v.  Cecil  D. 
Andrus  et  al.,  Civil  No.  79-3317.  Suit  pending. 

James  M.  Ross  et  al.  v.  Cecil  D.  Andrus  et  al., 
Civil  No.  79-3318.  Suit  pending. 

Richard  K.  Vitek  et  al.  v.  Cecil  D.  Andrus  et  al. , 
Civil  No.  79-3319.  Suit  pending. 


Leland  M.  Lucas,  A-29228  (Dec.  10,  1962) 

Leland  Murray  Lucas  v.  Stewart  L.  Udall  et  al.. 
Civil  No.  5007  Phx.,  D.  Ariz.  Stipulated  dis- 
missal, Oct.  10,  1967. 


Estate  of  Richard  Lucero,  IA-1435  (June  13,  1966) 

Eunice  Lucero  Vaile  v.  Stewart  L.  Udall,  Civil 
No.  6808,  W.D.  Wash.  Judgment  for  defendant, 
May  12,  1967;  summary  judgment  entered  May  25, 
1967 ; no  appeal . 


Estate  of  Richard  Lucero,  1 IRIA  46  (1970) 

Eunice  Lucero  Vaile  v.  Rogers  C.  B.  Morton  et  al., 
Civil  No.  9585,  D.  Wash.  Judgment  for  defendant, 
Jan.  14,  1972;  aff'd,  Feb.  26,  1974;  no  petition. 


ial  Review 

Bess  May  Lutey,  76  I.D.  37  (1969) 

Bess  May  Lutey  et  al.  v.  Dept,  of  Agriculture, 
BLM,  et  al..  Civil  No.  1817,  D.  Mont.  Judgment 
for  defendant,  Dec.  10,  1970;  no  appeal. 


Joseph  Maclsaac  et  al.,  8 IBLA  51  (1972) 

Joseph  F.  Maclsaac,  Stanley  P.  Cornelius, 

Hillen  L.  Arnold,  Henry  E.  Reeves,  Starling  P. 
Cornelius,  Richard  Ransom  v . Rogers  C.  B. 
Morton,  Civil  No.  A-6-73 , D.  Alaska.  Dismissed 
with  prejudice  for  want  of  prosecution  by 
plaintiff,  Dec.  19,  1974. 


James  W.  McDade,  3 IBLA  226  (1971) 

James  W.  McDade  v.  Rogers  C.  B.  Morton,  Civil 
No.  2437-71.  Judgment  for  defendant,  353  F. 
Supp.  1006  (1973);  per  curiam  decision,  aff'd, 
494  F.2d  1156  (D.C.  Cir.  1974);  no  petition. 


Sheridan  L.  McGarry,  A-28759  (Jan.  26,  1962) 

Sheridan  L.  McGarry  v.  Stewart  L.  Udall,  Civil 
No.  1262-62.  Judgment  for  defendant,  216  F. 
Supp.  314  (1962);  no  petition. 


Elgin  A.  McKenna  Executrix,  Estate  of  Patrick  A. 
McKenna,  74  I.D.  133  (1967) 

Mrs.  Elgin  A.  McKenna  as  Executrix  of  the 
Estate  of  Patrick  A.  McKenna,  Deceased  v. 
Udall,  Civil  No.  2001-67.  Judgment  for  defen- 
dant^ Feb.  14,  1968;  aff'd,  418  F.2d  1171 
(1969);  no  petition. 

Mrs.  Elgin  A.  McKenna,  Widow  and  Successor  in 
Interest  of  Patrick  A.  McKenna,  Deceased  v . 
Walter  J.  Hlckel,  Secretary  of  the  Interior, 
et  al.,  Civil  No.  2401,  D.  Ky.  Dismissed  with 
prejudice,  May  11,  1970. 


A.  G.  McKinnon,  62  I.D.  164  (1955) 

A.  G.  McKinnon  v.  U.S.,  Civil  No.  9433, 

D.  Ore.  Judgment  for  plaintiff,  178  F.  Supp. 
913  (1959);  rev'd,  289  F.2d  908  (9th  Cir. 
1961). 


Estate  of  Alvina  Beauvois  McLean,  IA-D-27  (Feb.  14, 
1969),  IA-D-30  (July  24,  1969) 

Kenneth  Samuel  McLean  v.  Walter  J.  Hickel, 
Secretary  of  the  Interior,  Civil  No.  2721-69, 
D.C.  Judgment  for  defendant,  Mar.  13,  1970; 
dismissed  for  lack  of  prosecution,  Apr.  9, 
1971. 


Estate  of  Elizabeth  C.  Jensen  McMaster,  5 IBIA  61; 
83  I.D.  145  (1976) 

Raymond  C.  McMaster  v.  U.S.  Dept,  of  the 
Interior,  Secretary  of  the  Interior  & Bureau 
of  Indian  Affairs,  Civil  No.  C76-129T, 

W.D.  Wash.  Dismissed,  June  29,  1978. 
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Wade  McNeil  et  al.,  64  I.D.  423  (1957) 

Wade  McNeil  v.  Fred  A.  Seaton,  Civil  No. 

648-58.  Judgment  for  defendant,  June  5,  1959 
(opinion);  rev'd,  281  F.2d  931  (1960);  no 
petition. 

Wade  McNeil  v.  Albert  K.  Leonard  et  al.,  Civil 
No.  2226,  D.  Mont.  Dismissed,  199  F.  Supp.  671 
(1961);  order,  Apr.  16,  1962. 

Wade  McNeil  v.  Stewart  L.  Udall,  Civil  No. 
678-62.  Judgment  for  defendant,  Dec.  13,  1963 
(opinion);  aff'd,  340  F.2d  801  (1964);  cert . 
denied,  381  U.S.  904  (1965). 


Wade  McNeil,  A-30736  (Apr.  20,  1967) 

Wade  McNeil  v.  Udall,  Civil  No.  2705,  D.  Mont. 
Judgment  for  defendant,  Feb.  6,  1969  (opinion); 
no  appeal. 

J.  W.  McTiernan,  11  IRLA  284  (1973) 

J.  W.  McTiernan  v.  Marvin  Franklin,  Acting 
Secretary  of  the  Interior,  Civil  No.  73-481-B , 
W.D.  Okla.  Dismissed,  Apr.  4,  1974;  aff'd, 

Jan.  7,  1975. 


J.  W.  McTiernan,  14  IRLA  369  (1974) 

J.  W.  McTiernan  v.  Rogers  C.  B.  Morton,  Secre- 
tary of  the  Interior,  Civil  No.  FS-74-42-C, 

W.D.  Ark.  Judgment  for  defendant,  Feb.  4,  1977. 


Marathon  Oil  Co . , 81  I.D.  447  (1974),  Atlantic 
Richfield  Co.,  Marathon  Oil  Co.,  81  I.D.  457 
(1974) 

Marathon  Oil  Co.  v.  Rogers  C.  B.  Morton,  Sec- 
retary of  the  Interior,  et  al..  Civil  No.  C 
74-179,  D.  Wyo. 

Marathon  Oil  Co.  v.  Rogers  C.  B.  Morton,  Sec- 
retary of  the  Interior,  et  al.,  Civil  No.  C 
74-180,  D.  Wyo. 

Atlantic  Richfield  Co.  & Pasco,  Inc,  v. 

Rogers  C.  B.  Morton,  Secretary  of  the  Interior, 
et  al. , Civil  No.  C 74-181,  D.  Wyo. 


Actions  consolidated;  judgment  for  plaintiff, 
407  F.  Supp.  1301  (1975);  aff’d,  556  F.2d  982 
(10th  Cir.  1977). 


Estate  of  Andrew  Jackson  Marsh,  4 IBIA  106  (1975) 

Warren  Dale  Ling  & Francis  Miles  Ling,  commonly 
known  as  "Frank  Ling"  v.  Kent  Frizzell , Acting 
Secretary  of  the  Interior,  Civil  No.  C-75-200, 
E.D.  Wash.  Judgment  for  defendant,  Jan.  27, 
1976. 


Appeal  of  Roy  L.  Matchett,  IBCA-826-2-70  (Feb.  26, 
1971) 

Roy  L.  Matchett  v.  U. S . , Ct.  Cl.  40-72.  Dis- 
missed with  prejudice.  Sept.  25,  1973. 


Billy  Mathis  et  al.,  A-30512  (July  6,  1966) 

Billy  Mathis  et  al.  v.  Stewart  L.  Udall  et  al., 
Civil  No.  6833,  D.N.M.  Dismissed  with  preju- 
dice, Jan.  6,  1967;  rendered  moot  by  P.L. 
89-365. 


Ralph  E.  May,  A-29014  (Jan.  30,  1962) 

Ralph  E.  May  v.  Stewart  L.  Udall,  Civil  No. 
1379-62.  Dismissed  with  prejudice,  Mar.  22, 
1963;  no  appeal. 


Estate  of  Oliver  Maynahonah,  IA-1522  (No  dec.), 
IA-T-1  (June  30,  1966) 

Ruth  Maynahonah  Kadayso  v . Stewart  L.  Udall, 
Civil  No.  66-281,  W.D.  Okla.  Dismissed  with 
prejudice,  Feb.  8,  1967. 


Allan  E.  Mecham  et  al.,  A-30244  (Dec.  23,  1964) 

Allan  E.  Mecham  et  al.  v.  Stewart  L.  Udall  et 
al..  Civil  No.  C-22-65,  D.  Utah.  Motion  to 
dismiss  granted.  May  11,  1965;  aff'd,  369  F.2d 
1 (10th  Cir.  1966);  no  petition. 


Salvatore  Megna,  Guardian,  Philip  T.  Garigan, 

65  I.D.  33  (1958) 

Salvatore  Megna,  Guardian  etc,  v.  Fred  A. 
Seaton,  Civil  No.  468-58.  Judgment  for 
plaintiff,  Nov.  16,  1959;  motion  for  recon- 
sideration denied,  Dec.  2,  1959;  no  appeal. 

Philip  T.  Garigan  v.  Stewart  L.  Udall,  Civil 
No.  1577  Tux.,  D.  Ariz.  Preliminary  injunc- 
tion against  defendant,  July  27,  1966;  supple- 
mental dec.  rendered  Sept.  7,  1966;  judgment 
for  plaintiff.  May  16,  1967;  no  appeal. 


Meva  Corp.,  76  I.D.  205  (1969) 

Meva  Corp.  v.  U . S . , Ct.  Cl.  No.  492-69.  Judg- 
ment for  plaintiff,  511  F.2d  548  (1975). 


Albert  P.  Mickunas,  12  IBLA  275  (1973) 

Albert  P.  Mickunas  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al.,  Civil  No. 
74-1820  WPG,  C.D.  Cal.  Dismissed  with  preju- 
dice, Sept.  30,  1974;  dismissed,  May  14,  1976; 
rehearing  denied,  June  3,  1976;  cert,  denied, 
Nov.  8,  1976. 


Donald  E.  Miller,  2 IBLA  308  (1971),  15  IRLA  95 
(1974) 

Donald  E.  Miller  v.  Walter  J.  Hickel  et  al.. 
Civil  No.  C-70-2328,  D.  Cal.  Remanded  to  the 
Department  for  further  proceedings,  July  5, 
1973;  dismissed  with  prejudice,  Feb.  6,  1975. 
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Duncan  Miller,  A-27620  (July  28,  1958) 

Duncan  Miller  v.  Fred  A.  Seaton,  Civil  No. 
346-60.  Judgment  for  defendant,  Feb.  23, 

1061;  aff'd,  307  F.2d  676  (1962);  cert,  denied, 
371  (J.S.  967  (1963);  rehearing  denied,  372  U.S. 
950  (1963). 


Duncan  Miller,  Louise  Cuccia,  66  I.D.  388  (1059) 

Louise  Cuccia  & Shell  Oil  Co.  v . Stewart  L. 
Udall,  Civil  No.  562-60.  Judgment  for  defen- 
dant, June  27,  1061;  no  appeal. 

Duncan  Miller,  A-28008  (Aug.  10,  1959),  A-28093 
et  al.  (Oct.  30,  1959),  A-28133  (Dec.  22,  1959), 
A-28378  (Aug.  5,  I960),  A-2R258  e£  al.  (Feb.  10, 
1960) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
3470-60.  Judgment  for  defendant,  June  23, 
1061;  aff'd,  304  F.2d  944  (1962);  no  petition. 


Duncan  Miller,  A-28057  (Oct.  16,  1959),  A-28398 
(Aug.  31,  1960),  A-28359  (July  IP,  1060),  A-28433 
(Aug.  30,  1960),  A-28293,  A-28436  (June  7,  1960), 
A-27897 , A-27914 , A-27923,  A-27930,  A-28003, 
A-28014  (Mar.  31,  1959),  A-27810  (Jan.  16,  1959) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
3931-60.  Judgment  for  defendant,  Apr.  4, 

1963;  aff'd,  per  curiam  dec.,  Feb.  7,  1964; 
no  petition. 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
1642-64.  Dismissed  with  prejudice,  Aug.  13, 
1964;  aff'd,  Jan.  12,  1965;  no  petition. 


Duncan  Miller,  A-28528  et  al.  (Feb.  10,  1960) 

Betty  J.  Lewis  v.  Stewart  L.  Udall,  Civil  No. 
3904-60.  Judgment  for  defendant,  June  23, 
1961;  aff'd,  304  F.2d  944  (1962);  no  petition. 


Duncan  Miller,  A-28509  (Oct.  20,  I960) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
187-61.  Judgment  for  defendant.  May  24,  1963; 
no  appeal. 

Duncan  Miller,  A-28572  (Feb.  11,  1960),  A-28267 
(June  8,  1960) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
3932-60.  Judgment  for  defendant.  May  22, 

1963;  aff'd,  Feb.  7,  1964;  no  petition. 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
1642-64.  Dismissed  with  prejudice,  Aug.  13, 
1964;  aff'd,  Jan.  12,  1965;  no  petition. 


Duncan  Miller,  A-28586,  A-28633,  A-28671,  A-28686 
(Jan.  25,  1961) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
1268-61.  Judgment  for  defendant,  Sept.  28, 
1962;  appeal  dismissed  (1963). 


Duncan  Miller,  A-28647  (July  20,  1961) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
3409-61.  Judgment  for  defendant,  May  21, 
1963;  no  appeal. 

Duncan  Miller,  A-29312  (Jan.  29,  1962) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
1381-62.  Judgment  for  defendant,  Nov.  21, 
1962  (opinion);  appeal  dismissed  Apr.  12, 
1963. 


Duncan  Miller,  A-28937  (Sept.  25,  1962),  A-29041 
(Nov.  7,  1962) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
4003-62.  Dismissed  for  want  of  prosecution. 
May  1966. 

Duncan  Miller,  A-29231  (Feb.  5,  1963) 

See  Lucille  S.  West,  Duncan  Miller,  et  al. 

Duncan  Miller,  A-29365  (July  1,  1963),  A-29521 
(Aug.  29,  1963),  & A-29633  (Sept.  5,  1963) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
2413-63.  Dismissed,  Oct.  2,  1967;  no  appeal. 


Duncan  Miller,  70  I.D.  1 (1963) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
931-63.  Dismissed  for  lack  of  prosecution, 
Apr.  21,  1966;  no  appeal. 


Duncan  Miller,  Samuel  W.  McIntosh,  71  I.D.  121 
(1964) 

Samuel  W.  McIntosh  v.  Stewart  L.  Udall,  Civil 
No.  1522-64.  Judgment  for  defendant,  June  29, 
1965;  no  appeal. 

Duncan  Miller,  A-29900  (Mar.  5,  1964),  A-30067 
(Mar.  12,  1964) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
689-64.  Dismissed  for  failure  to  prosecute, 
July  6,  1966. 


Duncan  Miller,  A-30213  (Apr.  8,  1964),  A-30192 
(Apr.  9,  1964),  A-30212  (July  13,  1964) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
1829-64.  Judgment  for  defendant,  Sept.  28, 
1965;  no  appeal. 


Duncan  Miller,  A-30122  (Sept.  23,  1964),  A-30451 
(Nov.  17,  1965) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
2543-64.  Motion  to  amend  granted,  Feb.  15, 
1966;  dismissed,  Apr.  3,  1969;  no  appeal. 

Duncan  Miller,  A-30270  (May  5,  1965) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
C-153-65,  D.  Utah.  Judgment  for  defendant, 
Nov.  15,  1965;  aff'd,  368  F.2d  548  (10th  Cir. 
1966);  no  petition. 
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Duncan  Miller,  A-30434  (June  8,  1965) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
9477,  N.D.  Cal.  Judgment  for  defendant, 

June  27,  1966;  no  appeal. 


Duncan  Miller,  A-30393  (June  30,  1965) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
2384-65.  Judgment  for  defendant,  Oct.  12, 

1966;  dismissed  May  22,  1967;  supp.  complaint 
dismissed  June  12,  1967;  appeal  dismissed 
Apr.  12,  1968;  petition  for  mandamus  denied, 
Oct.  14,  1968. 

Duncan  Miller,  A-30517  (Apr.  28,  1966) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
5047,  D.  Wyo.  Judgment  for  defendant,  Aug.  11, 
1966;  appeal  dismissed,  Sept.  14,  1967. 


Duncan  Miller,  A-30546  (Aug.  10,  1966),  A-30566 
(Aug.  11,  1966),  & 73  I.D.  211  (1966) 

Duncan  Miller  v.  Udall , Civil  No.  C-167-66, 

D.  Utah.  Dismissed  with  prejudice,  Apr.  17, 
1967;  no  appeal. 

Duncan  Miller,  A-30570  (Aug.  3,  1966) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
A-139-66,  D.  Alaska.  Judgment  for  defendant, 
Mar.  13,  1967;  motion  for  reconsideration 
denied,  Sept.  19,  1967;  no  appeal. 


Duncan  Miller,  A-29231  (Feb.  5,  1963) 

See  Lucille  S.  West,  Duncan  Miller,  et  al. 


Duncan  Miller,  A-31087  (Feb.  4,  1970),  A-31095 

(Feb.  2,  1970),  A-31148  (Mar.  2,  1970),  A-31159 
(Mar.  2,  1970) 

Duncan  Miller  v.  Officers  of  the  BLM  & Dept, 
of  the  Interior,  Civil  No.  1393-70.  Dismissed 
for  failure  to  prosecute,  Jan.  4,  1971;  no 
appeal . 


Duncan  Miller,  4 IBLA  274  (1972) 

Duncan  Miller  v.  Adjudicative  Officers  of  the 
U.S.  Geological  Survey,  Tulsa,  Okla.,  & the 
Adjudicative  Officers  of  the  Bureau  of  Land 
Management , Civil  No.  73-C-96,  N.D.  Okla. 
Dismissed  with  prejudice,  Nov.  2,  1973;  motion 
for  rehearing  denied,  Nov.  14,  1973;  appeal 
dismissed,  Feb.  8,  1974. 


Duncan  Miller,  6 IBLA  283  (1972),  6 IBLA  507  (1972), 

7 IBLA  343  (1972) 

Duncan  Miller  v.  Adjudicative  Officers  of  the 
Bureau  of  Land  Management,  Dept,  of  the  Interior, 
Civil  No.  1757-72.  Judgment  for  defendant, 

Feb.  7,  1973;  motion  to  set  aside  judgment 
denied.  Mar.  5,  1973. 


Duncan  Miller,  7 IBLA  343  (1972),  16  IBLA  24  (1974), 
16  IBLA  71  (1974),  16  IBLA  379  (1974) 

Duncan  Miller  v.  Bureau  of  Land  Management, 
Department  of  the  Interior,  Secretary  of  the 
Interior , Civil  No.  74-1488.  Dismissed, 

Dec.  4,  1974. 

Duncan  Miller  v.  Adjudicative  Officers  of  the 
Billings  Bureau  of  Land  Management,  Civil  No. 
74-53-3LG,  D.  Mont.  Dismissed,  Oct.  31,  1974; 
motion  to  amend  complaint  denied,  Dec.  18, 

1974. 


Duncan  Miller,  A-30669  (Nov.  8,  1966) 

Duncan  Miller  v.  Director  of  the  Bureau  of 
Land  Management,  Civil  No.  779,  D.  Mont. 
Judgment  for  defendant,  Apr.  25,  1969;  no 
appeal . 

Duncan  Miller,  A-30628  (Nov.  16,  1966),  A-30684 
(Jan.  19,  1967),  A-30708  (Nov.  16,  1966), 
A-30797  (Sept.  12,  1967) 

Duncan  Miller  v.  Secretary  of  the  Interior  & 
his  officers,  Civil  No.  7334,  D.N.M.  Dis- 
missed with  prejudice,  Aug.  28,  1968;  motion 
to  set  aside  judgment  denied.  Sept.  24,  1968; 
motion  for  reconsideration  denied,  Nov.  4, 
1968. 


Duncan  Miller,  A-30891  (Mar.  5,  1968) 

Duncan  Miller  v.  Udall , Civil  No.  745-68. 
Dismissed  with  prejudice,  Oct.  14,  1968;  no 
appeal . 


Duncan  Miller,  A-30924  (Nov.  13,  1968),  A-30934 
(Nov.  22,  1968),  A-30966  (Oct.  29,  1968),  A-31054 
(Aug.  21,  1969) 

Duncan  Miller  v.  Secretary  of  the  Interior, 
Civil  No.  52-69.  Amended  complaint  dismissed 
without  prejudice,  July  20,  1970;  motion  to 
reinstate  case  denied,  Jan.  6,  1972;  motion 
for  reconsideration  denied,  Feb.  7,  1972. 


Duncan  Miller  v.  Adjudicative  Officers  of  the 
Billings  Bureau  of  Land  Management,  Civil  No. 
1146,  D.  Mont.  Dismissed,  June  29,  1973; 
appeal  not  pursued  by  plaintiff. 

Duncan  Miller  v.  Officers  of  the  Department  of 
the  Interior,  Civil  No.  76-48  BLG,  D.  Mont. 
Suit  pending. 


Duncan  Miller,  10  IBLA  27  (1973) 

Duncan  Miller  v.  Administrative  Officers  of 
the  Bureau  of  Land  Management  & Dept,  of  the 
Interior , Civil  No.  1035-73.  Dismissed, 

Oct.  30,  1973;  motions  for  reconsideration 
denied  respectively,  Dec.  4,  1973,  Jan.  4, 
1974,  Apr.  5,  1974;  appeal  dismissed,  & 

Aug.  27,  1975;  motion  for  rehearing  denied, 
Aug.  27,  1975;  motion  for  reconsideration 
denied,  Nov.  6,  1975;  application  for  exten- 
sion of  time  to  file  writ  of  certiorari 
filed;  no  petition. 


Duncan  Miller,  12  IBLA  199,  201,  206  (1973), 

IBLA  73-319,  406,  407,  410,  411,  412,  IBLA  74-12, 
16  (Order  of  dismissal  dated  July  17,  1973) 

Duncan  Miller  v.  The  Board  of  Land  Appeals, 
Department  of  the  Interior,  Civil  No.  1929-73. 
Dismissed,  Feb.  15,  1974;  appeal  dismissed, 
Aug.  27,  1975;  motion  for  rehearing  denied , 
Aug.  27,  1975;  motion  for  reconsideration 
denied , Nov.  6,  1975;  application  for  exten- 
sion of  time  to  file  writ  of  certiorari  filed; 
no  petition. 
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Duncan  Miller,  12  IBLA  201  (1973),  12  IBLA  206 
(1973) 

Duncan  Miller  v.  Admin.  Officers,  California 
Bureau  of  Land  Management,  Civil  No.  S-2471, 
D.  Cal.  Dismissed,  June  25,  1973;  motion  for 
rehearing  filed  June  29,  1973. 


Duncan  Miller,  15  IBLA  275  (1974),  Order,  May  13, 
1974 

Duncan  Miller  v.  Operating  Officers  of  the 
Bureau  of  Land  Management,  The  Department  of 
the  Interior,  & The  Hon.  Secretary  of  the 
Interior  (Nominal  Defendant),  Civil  No. 
74-1116.  Dismissed,  Oct.  22,  1974;  no  appeal. 


Duncan  Miller,  19  IBLA  133  (1975),  19  IBLA  188 
(1975),  20  IBLA  1 (1975),  20  IBLA  9 (1975), 

20  IBLA  19  (1975),  IBLA  75-379  (dismissed  bv 
order.  Mar.  20,  1975),  IBLA  75-365  (dismissed 
by  order,  Mar.  24,  1975) 

Duncan  Miller  v . The  Honorable  Secretaries  of 
the  Interior,  etc.,  et  al..  Civil  No.  75-0905. 
Complaint  dismissed,  Aug.  8,  1975;  reconsid- 
eration denied.  Sept.  16,  1975. 


Duncan  Miller,  19  IBLA  133  (1975),  19  IBLA  188 
(1975),  20  IBLA  1 (1975),  20  IBLA  9 (1975), 

20  IBLA  19  (1975),  21  IBLA  50  (1975),  22  IBLA 
52  (1975),  IBLA  75-379  (dismissed  by  order, 

Mar.  20,  1975),  IBLA  75-365  (dismissed  by  order, 
Mar.  24,  1975),  IBLA  75-251,  75-289,  75-326, 
75-327,  75-382,  75-426  (dismissed  by  orders, 

Apr.  30,  1975),  IBLA  75-278  (dismissed  by  order, 
May  22,  1975) 

See  also  Evelyn  R.  Robertson 

Duncan  Miller  v.  The  Honorable  Secretaries  of 
the  Interior,  etc.,  et  al.,  Civil  No.  75-2138. 
Dismissed;  appeal  dismissed. 


Monturah  Co.,  10  IRLA  347  (1973) 

Charles  S.  Pashayan,  Lillie  A.  Pashayan, 

Charles  S.  Pashayan,  Jr.,  & Suzanne  Lillie 
Pashayan , Co-partners , d/b/a  Monturah  Co. v. 
Rogers  C.  B.  Morton,  Secretary  of  the  Interior, 
Civil  No.  74-1083  (9th  Cir.).  Dismissed  for 
lack  of  jurisdiction,  Apr.  24,  1974;  Civil  No. 
F-74-5-Civ,  E.D.  Cal.  Dismissed  without  prej- 
udice, Apr.  11,  1974. 


Bobby  Lee  Moore  et  al.,  72  I.D.  505  (1965) 

Anquita  L.  Kluenter  et  al.,  A-30483  (Nov.  18, 

1965) 

Gary  Carson  Lewis,  etc.,  et  al.  v . General 
Services  Administration  et  al..  Civil  No.  3253, 
S.D.  Cal.  Judgment  for  defendant,  Apr.  12, 
1965;  aff'd,  377  F.2d  499  (9th  Cir.  1967);  no 
petition. 


Henry  S.  Morgan  et  al.,  65  I.D.  369  (1958) 

Henry  S.  Morgan  v.  Stewart  L.  Udall,  Civil  No. 
3248-59.  Judgment  for  defendant,  Feb.  20, 

1961  (opinion);  aff'd,  306  F.2d  799  (1962); 
cert,  denied,  371  U.S.  941  (1962). 


Morrison-Knudsen  Co.,  Inc.,  64  I.D.  185  (1957) 

Morrison-Knudsen  Co.  v.  U.S.,  Ct . Cl.  No. 
239-61.  Remanded  to  Trial  Comm'r,  345  F.2d 
833  (1965);  Commr's  report  adverse  to  U.S. 
issued  June  20,  1967;  judgment  for  plaintiff, 
397  F.2d  826  (1968);  part  remanded  to  the 
Board  of  Contract  Appeals;  stipulated  dismis- 
sal on  Oct.  6,  1969;  judgment  for  plaintiff, 
Feb.  17,  1970. 


John  R.  Mimick  et  al . , 25  IBLA  107  (1976) 

John  R.  Mimick,  James  W.  Belmont,  Thomas  J. 
Lauvetz  & Arthur  J.  Denney  v.  Thomas  Kleppe, 
Individually  & in  his  capacity  as  Secretary 
of  the  Interior,  Civil  No.  76-0-240,  D.  Neb. 
Dismissed  without  prejudice,  Dec.  21,  1976. 


Mitchell  Energy  Corp.,  32  IBLA  244  (1977) 

Mitchell  Energy  Corp.  v.  Cecil  D.  Andrus, 
Individually  & as  Secretary  of  the  Interior, 
Civil  No.  77-2165.  Judgment  for  defendant, 
Nov.  30,  1978;  no  appeal. 


H.  D.  Mollohan  & Eagle  Tail  Ranch,  A-29335 
(July  8,  1963) 

H.  D.  Mollohan  et  al.  v.  Warren  J.  Gray  et  al., 
Civil  No.  4877  Phx.,  D.  Ariz.  Judgment  for 
defendant,  Nov.  13,  1967;  aff'd,  413  F.2d  349 
(9th  Cir.  1969);  no  petition. 


Mildred  A.  Moss  et  al.,  28  IBLA  364  (1977), 
Reconsideration  denied,  Mar.  18,  1977 

Mildred  A.  Moss,  Emily  C.  Biester,  Donald  E. 
Howell,  Robert  C.  Pass  & Thomas  L.  Williams 
v . Cecil  D.  Andrus,  Secretary  of  the  Interior, 
Arthur  W.  Zimmerman,  State  Director,  Bureau 
of  Land  Management  & Raul  E.  Martinez,  Chief, 
Minerals  Section,  Bureau  of  Land  Management, 
Civil  No.  CIV  77-234  B,  D.N.M.  Judgment  for 
defendant,  Nov.  1,  1977;  aff'd.  Sept.  20,  1978. 


Glenn  Munsey,  Earnest  Scott  & Arnold  Scott  v. 

Smitty  Baker  Coal  Co.,  1 IBMA  208  (1972),  8 IRMA 
43  (1977) 

Glenn  Munsey,  Arnold  Scott  & Earnest  Scott, 
Miners  v.  Rogers  C.  B.  Morton,  Secretary  of 
the  Interior  et  al.,  No.  72-2095,  United 
States  Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  Vacated  & remanded, 

507  F . 2d  1202  (1974). 


Howard  S.  Mollring,  A-20498  (July  26,  1963) 

Howard  S.  Mollring  v . J.  E.  Keough  et  al., 
Civil  No.  C-200-63,  D.  Utah.  Judgment  for 
defendant,  Jan.  8,  1964;  no  appeal. 


Glenn  Munsey  v.  Smitty  Baker  Coal  Co.,  Ralph  Baker, 
Smitty  Baker,  & P & P Coal  Co.,  84  I.D.  336  (1977) 

Glenn  Munsey  v.  Cecil  D.  Andrus,  No.  77-1619, 
United  States  Ct . of  Appeals,  D.C.  Cir.  Suit 
pending . 
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Uniform  Relocation  Assistance  Appeal  of  Numerous 
Navajo  Persons  Who  Reside  on  Black  Mesa  in 
Arizona,  1 OHA  292  (1976) 

Buck  Austin,  Lilly,  Jack  & Billy  Chief, 

Alta  Rose  Albert,  Betty  Crank,  Manymule's 
Daughter  #2,  Steven  & Kee  Lake  & Kee  Begay  v . 
Morris  Thompson,  Comm'r  of  Indian  Affairs, 
Civil  No.  CIV-7  6-4 18-PCT-CAM , D.  Ariz.  Judg- 
ment for  defendant,  Jan.  20,  1978;  appeal 
filed  Mar.  15,  1978. 


Navajo  Tribe  of  Indians  v.  State  of  Utah,  80  I.D. 

441  (1973) 

Navajo  Tribe  of  Indians  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  Joan  B.  Thompson, 
Martin  Ritvo  & Frederick  Fishman,  members  of 
the  Board  of  Land  Appeals,  Dept,  of  the 
Interior,  Civil  No.  C-308-73,  D.  Utah.  Dis- 
missed with  prejudice,  Jan.  4,  1979. 


New  England  Fish  Co.,  42  IBLA  200  (1979) 

New  England  Fish  Co.  v.  Robert  E.  Sorenson, 
Chief,  Branch  of  Lands  & Minerals  Operations 
BLM,  Alaska  State  Office,  Department  of  the 
Interior , Civil  No.  A79-283  CIV,  D.  Alaska. 
Suit  pending. 


New  York  State  Natural  Gas  Corp.,  A-28687  (July  19, 
1962) 

Jacob  N.  Wasserman  v.  Stewart  L.  Udall,  Civil 
No.  3207-62.  Judgment  for  defendant,  234  F. 
Supp.  651  (1964);  no  appeal. 


Jess  H.  Nicholas,  Jr.,  A-30065  (Oct.  13,  1964) 

Jess  H.  Nicholas,  Jr,  v.  Stewart  L.  Udall, 
Civil  No.  A-67-64,  D.  Alaska.  Judgment  for 
defendant,  Sept.  17,  1965;  aff'd,  385  F.2d 
177  (9th  Cir.  1967);  no  petition. 


Robert  D.  Nininger,  Appellant,  Paul  C.  Kohlman, 
Appellee , 16  IBLA  200  (1974) 

Robert  D.  Nininger  v.  Rogers  C.  B.  Morton  & 
Kenneth  J.  Sire,  Civil  No.  74-1246.  Defen- 
dant's motion  for  summary  judgment  granted, 
Mar.  20,  1975;  no  appeal. 


Leonard  E.  Noren,  A-27583  (Sept.  13,  1960) 

Leonard  E.  Noren  v.  Walter  E.  Beck,  Civil  No. 
2139  ND,  S.D.  Cal.  Judgment  for  defendant, 
199  F.  Supp.  708  (1961). 

Leonard  E.  Noren  v.  Walter  E.  Beck,  Civil  No. 
2347  ND,  S.D.  Cal.  Judgment  for  plaintiff, 
Sept.  17,  1965;  rev'd  & remanded  sub  nom. 
Robert  E.  McCarthy,  successor  to  Walter  E. 
Beck  v.  Leonard  E.  Noren  et  al.,  rev'd  & re- 
manded, 370  F.2d  845  (9th  Cir.  1166);  cert. 
denied,  387  U.S.  917  (1967). 


Appeal  of  North  Star  Aviation  Corp.,  IBCA-741 
(May  19,  1969) 

North  Star  Aviation  Corp.  v.  U.S.,  Ct.  Cl.  No. 
264-69.  Commr's  report  adverse  to  U.S.  issued 
Dec.  10,  1971;  judgment  for  plaintiff,  458  F.2d 
64  (1972). 


Northwest  Citizens  for  Wilderness  Mining  Co., 

33  I RLA  317  (1978) 

Northwest  Citizens  for  Wilderness  Mining  Co. 
v.  The  Bureau  of  Land  Management  & Edna  A. 
Haverland,  Individ.  & Chief,  Branch  of  Records 
& Data  Management,  BLM,  Civil  No.  78-46-M, 

D.  Mont.  Suit  pending. 


Richard  L.  Oelschlaeger , 67  I.D.  237  (1960) 

Richard  L.  Oelschlaeger  v.  Stewart  L.  Udall, 
Civil  No.  4181-60.  Dismissed,  Nov.  15,  1963; 
case  reinstated,  Feb.  19,  1964;  remanded, 

Apr.  4,  1967;  rev'd  & remanded  with  directions 
to  enter  judgment  for  appellant,  389  F.2d  974 
(1968);  cert,  denied,  392  U.S.  909  (1968). 


Oil  and  Gas  Leasing  on  Lands  Withdrawn  by  Executive 
Orders  for  Indian  Purposes  in  Alaska,  70  I.D.  166 
(1963) 

Mrs.  Louise  A.  Pease  v.  Stewart  L.  Udall, 

Civil  No.  760-63,  D.  Alaska.  Withdrawn 
Apr.  18,  1963. 

Superior  Oil  Co.  v.  Robert  L.  Bennett,  Civil 
No.  A-17-63,  D.  Alaska.  Dismissed,  Apr.  23, 
1963. 

Native  Village  of  Tyonek  v.  Robert  L.  Bennett, 
Civil  No.  A-15-63,  D.  Alaska.  Dismissed, 

Oct.  11,  1963. 

Mrs.  Louise  A.  Pease  v.  Stewart  L.  Udall, 

Civil  No.  A-20-63,  D.  Alaska.  Dismissed, 

Oct.  29,  1963  (oral  opinion);  aff'd,  332  F.2d 
62  (9th  Cir.  1964);  no  petition. 

George  L.  Gucker  v.  Stewart  L.  Udall,  Civil 
No.  A-39-63,  D.  Alaska.  Dismissed  without 
prejudice.  Mar.  2,  1964;  no  appeal. 


Oil  Resources,  Inc.  , 28  IBLA  394;  84  I.D.  91  (1977) 

Oil  Resources,  Inc,  v.  Cecil  D.  Andrus,  Sec- 
retary of  the  Interior,  Civil  No.  C-77-0147, 

D.  Utah.  Suit  pending. 


Estate  of  Rose  Old  Bear  Wilson,  4 IBIA  62  (1975) 

James  Harold  Kindness  & Sherman  Wilson,  Jr.  v. 
Kent  Frizzell,  Acting  Secretary,  Department  of 
the  Interior,  Civil  No.  75-76-Blg,  D.  Mont. 
Judgment  for  defendant,  Apr.  9,  1976. 


LXXXIV 


Suits  for  Judicial  Review 


Old  Ben  Coal  Co.,  81  I.D.  428,  81  I.D.  436,  81  I.D. 
440  (1974) 

Old  Ben  Coal  Corp.  v.  Interior  Board  of  Mine 
Operations  Appeals  et  al.,  Nos.  74-1654, 
74-1655,  74-1656,  United  States  Court  of 
Appeals  for  the  7th  Cir.  Board's  decision 
aff'd,  June  13,  1975;  reconsideration  denied, 
June  27,  1975. 


Old  Ben  Coal  Co.,  82  I.D.  355  (1975) 

United  Mine  Workers  of  America  v . U.S. 
Interior  Board  of  Mine  Operations  Appeals, 
No.  75-1852,  United  States  Court  of  Appeals, 
D.C.  Cir.  Vacated  & remanded  with  instruc- 
tions to  dismiss  as  moot,  June  10,  1977. 


Old  Ben  Coal  Co.,  84  I.D.  459  (1977) 

United  Mine  Workers  of  America  v.  Cecil  D. 
Andrus , No.  77-1840,  United  States  Court 
of  Appeals,  D.C.  Cir.  Suit  pending. 


Elizabeth  Pagedas,  38  IBLA  130  (1978),  On  Recon- 
sideration, 40  IBLA  21  (1979) 

Elizabeth  Pagedas,  Athena  Pagedas,  Kap 
Bae,  Anna  Srantos  & Fred  Engle,  d/b/a 
Resource  Service  Co.  v . Cecil  D.  Andrus, 
Secretary  of  the  Interior  & Wyo . State 
Office,  Bureau  of  Land  Management,  Civil 
No.  79-2456.  Suit  pending. 


Eugene  C.  Paine  et  al.,  A-27632  (Aug.  21,  1958) 

Eugene  C.  Paine  et  al.  v.  Stewart  L.  Udall, 
Civil  No.  2607-58.  Judgment  for  plaintiff. 
Sept.  24,  1959;  vacated  & remanded,  Wright  v. 
Seaton,  Misc.  1403,  Jan.  11,  1960.  Judgment 
for  plaintiff,  May  4,  1960;  rev'd  & remanded, 
Feb.  23,  1961;  Judgment  for  defendant. 

Mar.  20,  1961;  no  petition. 


Irene  Mitchell  Pallln,  A-28766  (Sept.  21,  1962) 

Irene  Mitchell  Pallin  v.  U.S.  & Edward  Elmer 
Mitchell,  Jr.,  Civil  No.  47552,  N.D.  Cal. 
Judgment  for  plaintiff,  Dec.  16,  1970;  rev'd, 
496  F.2d  27  (9th  Cir.  1974);  no  petition. 


George  Ondola,  17  IBLA  363  (1974) 
See  Virginia  Gail  Atchison 


Susie  Ondola,  17  IBLA  359  (1974) 
See  Virginia  Gail  Atchison 


Joseph  I.  O'Neill,  Jr.,  A-30488  (Apr.  19,  1966), 
A-30488  (Supp.)  (Dec.  7,  1966) 

Joseph  I.  O'Neill,  Jr.  v.  Stewart  L.  Udall, 
Civil  No.  3556-SD-K,  S.D.  Cal.  Remanded  to 
the  Dept,  for  clarification  of  Departmental 
decision,  Aug.  12,  1966;  order  denying  defen- 
dant's motion  for  summary  judgment,  without 
prejudice  & remanding  case  for  clarification 
of  the  affirmance  of  the  Departmental  decision, 
Mar.  8,  1867;  no  appeal;  stipulated  dismissal, 
Nov.  22,  1971. 


Appeal  of  Ounalashka  Corp.,  1 ANCAB  104;  83  I.D. 
475  (1976) 

Ounalashka  Corp.,  for  & on  behalf  of  its 
Shareholders  v.  Thomas  Kleppe,  Secretary  of 
the  Interior  & his  successors  & predecessors 
in  office , et  al . , Civil  No.  A76-241  CIV, 

D.  Alaska.  Suit  pending. 


Oyate,  Inc,  et  al.,  TA-2629 

Oyate,  Inc,  a nonprofit  South  Dakota  Corp.  et 
al.  v.  Rogers  C.  B.  Morton,  Civil  No.  687-73. 
Dismissed,  Jan.  7,  1074. 


Pan  American  Petroleum  Corp.,  IA-840  (Dec.  18, 

1959) 

Pan  American  Petroleum  Corp.  v.  Stewart  L. 
Udall , Civil  No.  960-60.  Judgment  for  plain- 
tiff, 102  F.  Supp.  626  (1961);  subsequent 
administrative  appeal  & supplemental  complaint 
filed;  judgment  for  plaintiff,  Feb.  16,  1966; 
no  appeal. 


Jack  W.  Parks  v.  L & M Coal  Corp.,  83  I.D.  710 
(1976) 

Jack  W.  Parks  v.  Thomas  S.  Kleppe,  No.  76-2052, 
United  States  Court  of  Appeals,  D.C.  Cir.  Vol- 
untary dismissal,  May  4,  1977. 


Paul  Jarvis,  Inc.,  64  I.D.  285  (1957) 

Paul  Jarvis,  Inc.  v.  U.S.,  Ct.  Cl.  No.  40-58. 
Stipulated  judgment  for  plaintiff,  Dec.  19, 
1058. 


Peabody  Coal  Co.,  34  IBLA  139  (1978),  36  IBLA  242 
(1978) 

Peabody  Coal  Co.  v.  Cecil  D.  Andrus,  Secretary 
of  the  Interior,  Guy  Martin,  Assistant  Secre- 
tary,  Land  & Water  Resources,  Frank  Gregg,  Dir. 
Bureau  of  Land  Management,  Civil  No.  C78-161, 

D.  Wyo.  Judgment  for  plaintiff,  Sept.  19,  1079; 
no  appeal. 


Perry  & Wallis,  Inc.,  IBCA-617  (July  16,  1968) 

Perry  & Wallis,  Inc.  v.  U.S.,  Ct.  Cl.  365-68. 
Judgment  for  defendant,  427  F.2d  722  (1970). 
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Estate  of  Pete-Goh-Deh-Dil  (Joe  Pete),  IA-1322 
(June  7,  1966) 

Don  & Winona  James  v . Mabel  George  Gomez  et 
al..  Civil  No.  S-66-104,  E.D.  Cal.  Dismissed 
with  prejudice  as  to  defendants  Udall,  Crow  & 
Hall,  May  22,  1969;  dismissed  with  prejudice 
as  to  defendant  Gomez,  Sept.  1,  1970. 


Peter  Klewit  Sons'  Co.,  72  I.D.  415  (1965) 

Peter  Kiewit  Sons'  Co.  v.  U.S.,  Ct.  Cl.  129-66. 
Judgment  for  plaintiff.  May  24,  1968. 


Curtis  D.  Peters,  SO  I.D.  595  (1973) 

Curtis  D.  Peters  v.  U.S.,  Rogers  C.  B.  Morton, 
as  Secretary  of  the  Interior,  Civil  No. 
C-75-0201  RFP,  N.D.  Cal.  Judgment  for  defen- 
dant, Dec.  1,  1975;  no  appeal. 


Frederick  T.  Peters  et  al.,  41  IBLA  262  (1979) 

Stewart  Capital  Corp.,  Cynthia  S-H 
Bowers,  Marvyn  Carton,  William  Feick,  Jr., 
Amey  M.  Harrison,  Kenneth  K.  Kohrs,  Phyllis 
Johnston,  Barbara  Michaels,  Frederick  T. 
Peters,  R.  J.  Russette,  Rharrc  Associates, 
Donald  Beck,  Sherwin  Gandee,  Irwin  Kramer  & 
Joseph  Fiato  v.  Raul  Martinez,  Chief,  Mineral 
Sec.,  New  Mexico  State  Office,  BLM,  Civil  No. 
CIV-79-042C,  D.N.M.  Suit  pending. 


M.  Blaine  Peterson,  A-28111  (Nov.  23,  1959) 

L.  Robert  Anderson  v.  Stewart  L.  Udall,  Civil 
No.  3953-60.  Dismissed  without  prejudice, 
Nov.  13,  1961;  no  appeal. 


Virgil  V.  Peterson  & Hiko  Bell  Mining  & Oil  Co., 

37  IBLA  18  (1978) 

Virgil  V.  Peterson  v.  The  Dept,  of  Interior  & 
Cecil  D.  Andrus,  Secretary  of  the  Interior, 
Civil  No.  C 78-0463,  D.  Utah.  Suit  pending. 

Hiko  Bell  Mining  & Oil  Corp.  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior,  Guy  Martin, 
Assistant  Secretary,  Land  & Water  Resources,  & 
Frank  Gregg,  Dir.,  Bureau  of  Land  Management, 
Civil  No.  C78-0465,  D.  Utah.  Suit  pending. 


Petroleum  Ownership  Map  Co.,  IBCA-110  (May  29, 

1959) 

Petroleum  Ownership  Map  Co.  v.  U. S.,  Ct . Cl. 
269-62.  Judgment  for  plaintiffs,  389  F.2d  793 
(1968). 


City  of  Phoenix  v.  Alvin  B.  Reeves  et  al.,  81  I.D. 
65  (1974) 

Alvin  B.  Reeves,  Genevieve  C.  Rippey,  Leroy 


Reeves 

& Thelma  Reeves,  as 

heirs 

of  A. 

H. 

Reeves , 

, Deceased  v.  Rogers 

C.  B. 

Morton 

, Sec- 

retary 

of  the  Interior  & The  City 

of  Phoenix, 

a municipal  Corp.,  Civil  No.  74-117  PHX-WPC, 
D.  Ariz.  Dismissed  with  prejudice,  Aug.  9, 
1974;  reconsideration  denied,  Sept.  24,  1974; 
no  appeal. 


Harold  Ladd  Pierce,  69  I.D.  14  (1962) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  Ho. 
1351-62.  Judgment  for  defendant,  Aug.  2,  1962; 
aff'd,  317  F . 2d  573  (1963);  no  petition. 


Platte  Valley  Construction  Co.,  IBCA-168  (Aug.  28, 
1958) 

George  Stanek  et  al.  v.  U.S. , Ct.  Cl.  189-72. 
Compromised . 


Pocahontas  Fuel  Co.,  83  I.D.  690  (1976) 

Howard  Mullins  v.  Cecil  D.  Andrus,  No.  77-1087, 
United  States  Court  of  Appeals,  D.C.  Cir.  Suit 
pending . 


Pocahontas  Fuel  Co.,  84  I.D.  489  (1977) 

Pocahontas  Fuel  Co.,  Div.  of  Consolidation 
Coal  Co.  v.  Cecil  D.  Andrus,  No.  77-2239, 
United  States  Court  of  Appeals,  4th  Cir.  Suit 
pending . 


John  M.  Pomeroy,  A-28134  (Jan.  13,  1960) 

John  M.  Pomeroy  v.  Walter  E.  Beck,  Civil  No. 
8033,  N.D.  Cal.  Dismissed  by  plaintiff, 

Aug.  15,  1961;  no  appeal. 


Port  Blakely  Mill  Co.,  71  I.D.  217  (1964) 

Port  Blakely  Mill  Co.  v.  U.S.,  Civil  No.  6205, 
W.D.  Wash.  Dismissed  with  prejudice,  Dec.  7, 
1964. 


L.  0.  Power  et  al. , 22  IBLA  15  (1975) 

L.  0.  Power,  Ellis  J.  & Lois  Dover,  & Noble 
Ribelin  v.  U.S.  & Kent  Frizzell,  Acting  Secre- 
tary  of  the  Interior,  Civil  No.  CIV  75-708  PHX- 
WPC,  D.  Ariz.  Suit  pending. 


Property  Management  Co.,  A-29144  (Aug.  19,  1963) 

Property  Management  Co.  v . Stewart  L.  Udall, 
Civil  No.  64-28,  D.  Ore.  Judgment  for  de- 
fendant, 255  F.  Supp.  382  (1966);  appeal 
dismissed,  Oct.  13,  1966.  See  Linn  Land  Co. 
v.  Udall. 


Nola  Grace  Ptasynski,  Barbara  C.  Lisco,  19  IBLA  125 
(1975),  26  IBLA  340  (1966)  (Supp.) 

Barbara  C.  Lisco  v.  The  Honorable  Stanley  K. 
Hathaway,  Secretary  of  the  Interior,  et  al.. 
Civil  No.  75-281,  D.N.M.  Remanded  to  the 
Department,  Apr.  3,  1976. 

Nola  Grace  Ptasynski  v.  The  Honorable 
Stanley  K.  Hathaway,  Secretary  of  the  Interior, 
et  al..  Civil  No.  75-282,  D.N.M.  Remanded  to 
the  Department,  Apr.  6,  1976;  judgment  for 
defendants.  May  5,  1977. 


LXXXVI 


Suits  for  Judicial  Review 


R.  E.  Puckett,  A-30419  (Oct.  29,  1965) 

Robert  E.  Puckett  v.  Stewart  L.  Udall,  Sec- 
retary of  the  Interior,  Civil  No.  2786-65. 
Dismissed  without  prejudice,  Aug.  15,  1966. 


Estate  of  Henry  Frank  Racine,  7 IBIA  1 (1978) 

Martha  Alfreda  Racine  Crawford  et  al.  v. 
Cecil  D.  Andrus,  Secretary  of  the  Interior, 
Civil  No.  CV-78-8-6F,  D.  Mont.  Dismissed 
July  13,  1979;  appeal  filed  Sept.  4,  1979. 


Ethel  C.  Radzewlcz  et  al.,  A-30866  (Jan.  29,  1968) 

Georgette  B.  Lee  (Hall)  v.  Udall , Civil  No. 
985-68.  Judgment  for  defendant,  Oct.  30, 
1969;  dismissed,  Nov.  17,  1970. 


Ram  Petroleums,  Inc.  & Ramoco,  Inc.,  37  IBLA  184 
(1978) 

Ram  Petroleums,  Inc,  v . Cecil  Andrus, 
Secretary  of  the  Interior,  Edward  W. 
Stuebing  & Douglas  E.  Henriques,  Admin- 
lstratlve  Judges  of  the  IBLA,  Civil  No. 
R-79-°005,  D.  Nev.  Rev'd,  Oct.  24,  1979; 
appeal  filed,  Dec.  21,  1979. 


Ramoco,  Inc. 

& Ram  Petroleums,  Inc.  v. 

Cecil  Andrus, 

Secretary  of  the  Interior, 

Edward  W.  Stuebing  & Douglas  E.  Henriques, 

Admin.  Judges 

of  IBLA  & L.  Pollick,  Chief 

Minerals  Sec. 

, Utah  State  Office  of  BLM, 

Civil  No.  C-79-0007,  D.  Utah.  Judgment  for 
defendants,  Nov.  14,  1979;  appeal  filed 
Jan.  10,  1980. 


Estate  of  John  S.  Ramsey  (Wap  Tose  Note)  (Nez  Perce 
Allottee  No.  853,  Deceased),  81  I.D.  298  (1974) 

Clara  Ramsey  Scott  v.  U.S.  & Rogers  C.  B. 
Morton,  Secretary  of  the  Interior,  et  al., 
Civil  No.  3-74-39,  D.  Idaho.  Dismissed  with 
prejudice,  Aug.  11,  1975;  no  appeal. 


Ray  D.  Bolander  Co.,  72  I.D.  449  (1965) 

Ray  D.  Bolander  Co.  v.  U.S.,  Ct.  Cl.  51-66. 
Judgment  for  plaintiff,  Dec.  13,  1968;  subse- 
quent Contract  Officer's  dec.,  Dec.  3,  1969; 
interim  dec.,  Dec.  2,  1969;  Order  to  Stay  Pro- 
ceedings until  Mar.  31,  1970;  dismissed  with 
prejudice,  Aug.  3,  1970. 


Estate  of  Elgin  Red  Elk,  IA-1230  (Nov.  13,  1964) 

Bert  Taunah  et  al.  v.  Stewart  Udall,  Civil  No. 
65-82,  W.D.  Okla.  Judgment  for  plaintiff, 

Apr.  27,  1967;  rev'd  & remanded,  398  F.2d  795 
(10th  Cir.  1968);  no  petition. 


Estate  of  Crawford  J.  Reed  (Unallotted  Crow  No. 
6412),  1 IBIA  326;  79  I.D.  621  (1972) 

George  Reed,  Sr.  v.  Rogers  Morton  et  al., 
Civil  No.  1105,  D.  Mont.  Dismissed  June  14, 
1973;  no  appeal. 


Reichhold  Energy  Corp.,  40  IBLA  134  (1979) 

Reichhold  Energy  Corp.  v.  Cecil  D. 

Andrus , Civil  No.  79-1274.  Suit  pending. 


Reliable  Coal  Corp.,  1 IRMA  97;  79  I.D.  139  ( 1°72 ) 

Reliable  Coal  Corp.  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior  et  al.,  No.  72-1477, 
United  States  Court  of  Appeals,  4th  Cir. 
Board's  decision  aff'd,  478  F.2d  257  (4th  Cir. 
1973). 


Republic  Steel  Corp.,  82  I.D.  607  (1975) 

Republic  Steel  Corp.  v.  Interior  Board  of  Mine 
Operations  Appeals,  No.  76-1041,  United  Sttes 
Court  of  Appeals,  D.C.  Cir.  Rev'd  & remanded, 
Feb.  22,  1978. 


R.  G.  Brown,  Jr.  & Co. , IBCA-356  (July  26,  1963) 

Robert  G.  Brown,  Jr.  et  al.  v.  U.S.,  Ct.  Cl. 
No.  373-63.  Judgment  for  plaintiff,  Apr.  6, 
1965;  no  appeal. 


Richfield  Oil  Corp.,  62  I.D.  269  (1955) 

Richfield  Oil  Corp.  v.  Fred  A.  Seaton,  Civil 
No.  3820-55.  Dismissed  without  prejudice, 
Mar.  6,  1958;  no  appeal. 


Mark  B.  Ringstad  et  al.,  Inlet  Oil  Corp.  et  al., 
Robert  L.  Lawler  et  al.,  A-31111,  A-31115, 

A-31134 , A-31188  (Mar.  17,  1970) 

Robert  Lawler  et  al.  v.  Walter  J.  Hickel, 

Civil  No.  F-14-70 , D.  Alaska. 

Inlet  Oil  Corp.  & Raymond  J.  Ellis  v.  Walter  J. 
Hickel,  Civil  No.  A-48-70,  D.  Alaska.  Stipu- 
lated dismissal  without  prejudice,  Aug.  11, 
1970. 

Actions  consolidated,  June  26,  1970.  Judgment 
for  defendant,  Feb.  22,  1972;  no  appeal. 


Hugh  S.  Ritter,  Thomas  M.  Bunn,  72  I.D.  Ill  (1965), 
reconsideration  denied  by  letter  decision  dated 
June  23,  1967,  by  the  Under  Secretary. 

Thomas  M.  Bunn  v.  Stewart  L.  Udall,  Civil  No. 
2615-65.  Remanded,  June  28,  1966. 
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Estate  of  William  Cecil  Robedeaux,  1 IBIA  106, 

78  I.D.  234  (1971),  2 IBIA  33,  80  I.D.  390  (1473) 

Oneta  Lamb  Robedeaux  et  al.  v.  Rogers  C.  B. 
Morton,  Civil  No.  71-646,  D.  Okla.  Dismissed, 
Jan.  1.1,  197  3. 

Houston  Bus  Hill  v.  Rogers  C.  B.  Morton,  Civil 
No.  72-376,  W.D.  Okla.  Judgment  for  plaintiff, 
Oct.  29,  1973;  amended  judgment  for  plaintiff, 
Nov.  12,  1973;  appeal  dismissed,  June  28,  1974. 

Houston  Bus  Hill  & Thurman  S.  Hurst  v.  Rogers 
C.  B.  Morton,  Secretary  of  the  Interior,  Civil 
No.  73-528-B,  W.D.  Okla.  Judgment  for  plain- 
tiff, Apr.  30,  1979;  corrected  judgment,  May  2, 
1475;  per  curiam  dec.,  vacated  & remanded, 

Oct.  2,  1975;  judgment  for  plaintiff,  Dec.  1, 
1975. 


Evelyn  R.  Robertson  et  al.,  Duncan  Miller,  A-29251 
(Mar.  21,  1963)  (see  Duncan  Miller,  20  IBLA  1 
(1975)) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
1066-63.  Judgment  for  defendant,  Mar.  13, 

1964;  aff'd,  349  F.2d  193  (1465);  cert,  denied, 
385  U.S.  929  (1966);  rehearing  denied,  385  U.S. 
1021  (1966). 

W.  C.  Wells  v.  Stewart  L.  lldall.  Civil  No. 
A-37-63,  D.  Alaska.  Dismissed  with  prejudice, 
Sept.  7,  1965;  no  appeal. 

Evelyn  R.  Robertson  v.  Stewart  L.  Udall,  Civil 
No.  1561-63.  Judgment  for  defendant,  Apr.  4, 
1964;  aff'd,  349  F.2d  195  (1965);  no  petition. 

Estate  of  Clark  Joseph  Robinson,  7 IBIA  74;  85  I.D. 
294  (1978) 

Rene  Robinson,  by  & through  her  Guardian  Ad 


Litem, 

Nancy 

Clifford  v.  Cecil  Andrus,  Sec- 

retary 

of  the 

Interior,  Gretchen  Robinson  & 

Trixi  Lynn  Robinson  Harris,  Civil  No. 

CIV-78' 

-5047, 

D.S.D.  Suit  pending. 

George  Rodda, 

Jr.,  27  IBLA  186  (1976),  37  IBLA  189 

(1978) 

Norman  Lewis  McBride,  Assignor  & George 

Rodda,  Jr.,  Assignee  v.  Secretary  of  the 

Interior 

, Roy  Maggart,  an  Individual, 

Eldon  J. 

Fairbanks,  an  Individual,  Civil 

No.  CIV 
pending . 

79-96  TUC-MAR,  D.  Ariz.  Suit 

Rosebud  Coal  Sales  Co.,  37  IBLA  251; 
(1978) 

85  I.D.  396 

Rosebud  Coal  Sales  Co.  v.  Cecil 

D.  Andrus, 

Secretary  of  the  Interior,  Frank 

Gregg,  Direc- 

tor,  Bureau  of  Land  Management, 

& Maria  B. 

Bohl,  Chief,  Land  & Mining,  Bureau  of  Land 

Management,  Wyo.,  Civil  No.  C78-261,  D.  Wyo 
Judgment  for  plaintiff,  Oct.  17,  1979.  No 
appeal . 


Richard  W.  Rowe,  Daniel  Gaudiane,  82  I.D.  174 
(1975) 

Richard  W.  Rowe,  Daniel  Gaudiane  v.  Stanley  K. 
Hathaway,  in  his  official  capacity  as  Secre- 


tary of  the  Interior,  Civil  No.  75-1152. 
Judgment  for  defendant,  July  29,  1976. 


Frank  Roybal,  Jr.  v.  U.S.  Steel  Corp. , 7 IBMA  238 
(1977) 

Frank  Roybal,  Jr.  v.  Cecil  D.  Andrus,  No. 
77-1307,  United  States  Court  of  Appeals,  D.C. 
Clr.  Suit  pending. 


Edgar  Rundle,  A-29593  (Aug.  2,  1963) 

Edgar  Rundle  v.  Stewart  L.  Udall,  Civil  No. 
191-65.  Judgment  for  defendant,  Sept.  22, 
1965;  aff'd,  379  p.2d  112  (1967);  cert. 
denied,  389  U.S.  845  (1967) 


Estate  of  James  Running  Horse,  IA-1048  (May  26, 
1960) 

Mary  Hit  Him  Running  Horse  v.  Stewart  L. 

Udall,  Civil  No.  2106-68.  Judgment  for  plain- 
tiff, 211  F.  Supp.  586  (1962);  no  appeal. 


Louise  Safarik,  A-28307  et  al.  (Apr.  22,  1960) 

John  J.  King  v.  Stewart  L.  Udall,  Civil  No. 
3903-60.  Judgment  for  defendant,  June  23, 
1961;  aff'd,  304  F.2d  944  (1962);  no  petition. 


Louise  Safarik  et  al.,  A-28562  et  al.  (Jan.  26,  1961) 

Louise  Safarik  v.  Stewart  L.  Udall,  Civil  No. 
1081-61.  Judgment  for  defendant,  June  23, 

1961;  aff'd,  304  F.2d  944  (1962);  cert,  denied, 
371  U.S.  901  (1962). 

Samuel  Gary  v.  Stewart  L.  Udall,  Civil  No. 
1202-61.  Judgment  for  defendant,  June  23, 

1961;  aff'd,  304  F.2d  944  (1962);  no  petition. 

Rune  E.  S.  Safve,  13  IBLA  212  (1973) 

Rune  E.  S.  Safve  v.  Secretary  of  the  Interior, 
Interior  Board  of  Land  Appeals,  Dir.,  Bureau 
of  Land  Management,  State  Dir.,  Alaska,  Bureau 
of  Land  Mgmt . , Civil  No.  A-173-73  CIV,  D.  Alaska. 
Dismissed,  Mar.  4,  1975;  reinstated  by  court 
order,  Apr.  9,  1975;  remanded  to  the  Bureau  of 
Land  Management  for  proceedings.  Mar.  19,  1976. 

Louis  Samuel  et  al.,  8 IBLA  268  (1972) 

Charles  M.  Goad  v.  U.S.  & Rogers  Morton,  Sec- 
retary of  the  Interior,  Civil  No.  9948,  D.N.M. 
Dismissed  with  prejudice,  Jan.  16,  1974. 

Joseph  & Jean  Maisano  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  Bureau  of  Land 
Mgmt.,  & Board  of  Land  Appeals,  Civil  No. 

39720,  E.D.  Mich.  Dismissed,  Oct.  12,  1973 
(opinion);  no  appeal. 

Gordon  W.  & Alleyne  J.  Laatz  v.  Rogers  C.  B. 
Morton  et  al . , Civil  No.  03266,  E.D.  Mich. 
Dismissed,  Feb.  20,  1975  (opinion). 

Louis  Samuel  v.  Rogers  C.  B.  Morton,  Secretary 
of  the  Interior,  Civil  No.  CV-74-1112-EC , C.D. 
Cal.  Dismissed  with  prejudice,  Aug.  26,  1974; 
no  appeal . 
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San  Carlos  Mineral  Strip,  69  I.D.  195  (1962) 

James  Houston  Bowman  v.  Stewart  L.  Udall, 

Civil  No.  105-63.  Judgment  for  defendant, 

243  F.  Supp.  672  (1965);  aff'd  sub  nom. 

S.  Jack  Hinton  et  al.  v.  Stewart  L.  Udall, 

364  F.2d  676  (1966);  cert,  denied,  385  U.S. 

878  (1966);  supplemented  by  M-36767,  Nov.  1, 
1967. 


B.  F.  Sandoval,  Jr.,  A-29975  (June  12,  1964) 

B.  F.  Sandoval,  Jr.  v.  Stewart  L.  Udall,  Civil 
No.  5779,  D.N.M.  Judgment  for  plaintiff, 

May  11,  1965;  appeal  dismissed  Jan.  12,  1966; 
order  vacating  prior  judgment  issued  Jan.  28, 
1966. 


Santa  Fe  Sand  & Gravel  Co.,  A-30657  (Apr . 25 , 1967 ) 

Santa  Fe  Sand  & Gravel  Co.  v.  Boyd  L. 

Rasmussen  et  al . , Civil  No.  7135,  D.N.M. 
Summary  judgment  for  defendant.  May  28,  1968; 
no  appeal. 


Kenneth  F.  Santor,  13  IBLA  208  (1973) 

Kenneth  F.  Santor  v . Rogers  C.  B.  Morton, 
individually  & as  Secretary  of  the  Interior, 
Daniel  P.  Baker,  individually  & as  Dir,  for 
the  State  of  Wyo.,  Bureau  of  Land  Mgmt . , & 
Glenna  M.  Lane,  individually  & as  Chief,  0&G 
Section,  Land  Ofc.,  Wyo.,  Civil  No.  5949, 

D.  Wyo.  Dismissed,  Nov.  15,  1974  (opinion); 
no  appeal. 

John  W.  Savage,  6 IBLA  253  (1972) 

Amerada  Hess  Corp.,  Louisiana  Land  & Explora- 
tion Co.,  & Oil  Shale  Corp.  v.  Rogers  C.  B. 
Morton , Civil  No.  C-4361,  D.  Colo.  Order 
holding  matter  in  abeyance  until  60  days  after 
all  appeals  are  completed  in  Oil  Shale  Corp., 
supra,  filed  June  3,  1974. 


Casper  Joseph  Schmand,  Attorney  in  fact  for  Mike 
Swab,  A-29451  (Aug.  19,  1963) 

Casper  Joseph  Schmand  v.  Stewart  L.  Udall, 
Civil  No.  63-484,  D.  Ore.  Judgment  for  de- 
fendant, 255  F.  Supp.  382  (1966);  appeal 
dismissed,  Oct.  13,  1966.  See  Linn  Land  Co. 
v.  Udall. 


Ann  D.  Schmidt,  A-28349  (July  28,  1960) 

Ann  D.  Schmidt  v.  Stewart  L.  Udall,  Civil  No. 
3912-60.  Judgment  for  defendant,  Apr.  11, 
1961;  no  appeal. 


Betty  Mae  Schober  & John  L.  Richardson,  A- 294 30 
(Jan.  8,  1964).  Reconsideration  denied,  Mar.  6, 

1 °64 . 

John  L.  Richardson  v.  Stewart  L.  Udall,  Civil 
No.  3975,  D.  Idaho.  Remanded,  253  F.  Supp.  72 
(1966);  no  appeal. 


Judicial  Review 

Charles  Schraier,  Robert  Schulein,  et  al.,  A-30814, 
A-30816  (Nov.  21,  1967) 

Charles  Schraier  v.  Stewart  L.  Udall,  Sec- 
retary of  the  Interior,  Civil  No.  427-68. 
Judgment  for  defendant,  Oct.  31,  1968;  aff'd, 
419  F.2d  663  (1969);  petition  for  rehearing 
en  banc  denied,  Oct.  8,  1968;  no  petition. 


Joseph  M.  Schuck,  A-28603  (Aug.  16,  1961) 

Joseph  M.  Scbuck  v.  Secretary  of  the  Interior, 
No.  16,682.  Petition  for  review  dismissed, 
Dec.  15,  1961;  no  appeal. 

Joseph  M.  Schuck  v.  Secretary  of  the  Interior, 
Civil  No.  1402  Tuc . , D.  Ariz.  Complaint  dis- 
missed, Jan.  30,  1962;  no  appeal. 

Joseph  M.  Schuck  v.  Roy  T.  Helmandollar , Civil 
No.  1402  Tuc.,  D.  Ariz.  Judgment  for  defen- 
dant, Mar.  19,  1962;  no  appeal. 


Seal  and  Co.,  68  I.D.  94  (1961) 

Seal  & Co.  v.  U. S . , Ct . Cl.  274-62.  Judgment 
for  plaintiff,  Jan.  31,  1964;  no  appeal. 


Administrative  Appeal  of  Sessions,  Inc.  (A  Cal. 
Corp . ) v.  Vyola  Olinger  Ortner  (Lessor),  Lease 
No.  PSL-33,  Joseph  Patrick  Patencio  (Lessor), 
Lease  No.  PSL-36,  Larry  Olinger  (Lessor),  Lease 
No.  PSL-41 , 81  I.D.  651  (1974) 

Sessions,  Inc,  v . Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al.,  Civil  No. 
CV  74-3589  LTL , C.D.  Cal.  Dismissed  with 
prejudice,  Jan.  26,  1976. 

Sessions,  Inc,  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al.,  Civil  No. 
CV  74-3591  MML,  C.D.  Cal.  Dismissed  with 
prejudice,  Jan.  26,  1976. 

Sessions,  Inc,  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al.,  Civil  No. 
CV  74-3590  FW,  C.D.  Cal.  Dismissed  with 
prejudice,  Jan.  26,  1976. 


John  J.  Sexton,  15  IBLA  69  (1974),  20  IBLA  187  (on 
reconsideration) 

John  J.  Sexton  v.  U.S.,  Rogers  C.  B.  Morton 
as  the  Secretary  of  the  Interior,  et  al., 
Civil  No.  F-74-6,  D.  Alaska.  Dismissed, 

Jan.  5,  1977. 


William  D.  Sexton  et  al.,  9 IBLA  316  (1973),  R.  C. 
Bailey  et  al.,  7 IBLA  266  (1972),  R.  C.  Bailey  & 
C.  Burglin,  10  IBLA  281  (1973),  Helen  S.  Bailey 
& C.  Burglin,  11  IBLA  51  (1973),  Earnest  G.  & 
Dora  A.  Carter,  C.  Burglin,  Michael  F.  Scanlan, 

C.  Burglin,  12  IBLA  181  (1973) 

C.  Burglin  & William  D.  Sexton  v.  Rogers  C.  B. 
Morton  et  al . , Civil  No.  F-9-73,  D.  Alaska. 

Continued 


LXXXIX 


Suits  for  Judicial  Review 


C.  Burglin  & R.  C.  Bailey  v.  U.S.,  Rogers  C.  B. 
Morton,  et  al.,  Civil  No.  F-15-73,  D.  Alaska. 

C.  Burglin  & Helen  Bailey  v.  U.S.,  Rogers  C.  B. 
Morton,  et  al . , Civil  Mo.  F-19-73,  D.  Alaska. 

C.  Burglin,  Earnest  G.  Carter,  Dora  A.  Carter, 

& Michael  F.  Scanlan  v.  U.S . , Rogers  C.  B. 
Morton,  Secretary  of  the  Interior,  et  al., 

Civil  No.  F-21-73,  D.  Alaska. 

Actions  consolidated  by  order  dated  July  23, 
1974.  Judgment  for  defendant,  Aug.  5,  1974; 
aff'd,  327  F . 2d  486  (9th  Cir.  1976);  cert, 
denied,  425  U.S.  973  (1976). 


Steve  Shapiro  v.  Bishop  Coal  Co.,  83  I.D.  59  (1976) 

Bishop  Coal  Co.  v.  Thomas  S.  Kleppe,  No. 
76-1368,  United  States  Court  of  Appeals, 

4th  Cir.  Suit  pending. 


John  W.  Shaw,  A-29143  (Apr.  5,  1963) 

John  W.  Shaw  v.  Stewart  L.  Udall,  Secretary 
of  the  Interior,  Civil  No.  63-602,  D.  Ore. 
Aff'd,  264  F.  Supp.  390  (1967);  appeal 
docketed  Mar.  13,  1967;  appeal  dismissed. 


Michael  Shearn,  24  IBLA  259  (1976) 

Michael  Shern  v.  Thomas  S.  Kleppe,  Secretary 
of  the  Interior  & Arthur  W.  Zimmerman,  Direc- 
tor of  the  New  Mexico  State  Office  of  the 
Bureau  of  Land  Management,  Civil  No. 
CIV-76-338-P,  D.N.M.  Judgment  for  defendant, 
Feb.  22,  1977;  aff'd.  Sept.  17,  1977. 


Shell  Oil  Co. , A-30575  (Oct.  31,  1966),  Chargeabil- 
ity  of  Acreage  Embraced  in  Oil  & Gas  Lease  Offers, 
71  1.0.  337  (1964) 

Shell  Oil  Co.  v.  Udall,  Civil  No.  216-67. 
Stipulated  dismissal,  Aug.  19,  1968. 


Estate  of  Albin  (Alvin)  Shemany,  7 IBIA  70  (1978) 

Edward,  Clara  & Alice  Longhat  v.  Cecil  Andrus, 
Secretary  of  the  Interior,  Civil  No.  CIV 
78-0929-D,  W.D.  Okla.  Judgment  for  defendant, 
Dec.  31,  1979;  appeal  filed  Jan.  21,  1980. 


Sinclair  Oil  & Gas  Co. , 75  T.D.  155  (1968) 

Sinclair  Oil  & Gas  Co.  v.  Stewart  L.  Udall, 
Secretary  of  the  Interior,  et  al..  Civil  No 
5277,  D.  Wyo.  Judgment  for  defendant,  sub 
nom.  Atlantic  Richfield  Co.  v.  Walter  J. 
Hlckel , 303  F.  Supp.  724  (1969);  aff'd. 

432  F .2d  587  (10th  Cir.  1970);  no  petition. 


Charles  T.  Sink,  82  I.D.  535  (1975) 

Charles  T.  Sink  v . Thomas  S.  Kleppe,  Secretary 
of  the  Interior  - Mining  Enforcement  & Safety 
Administration  (MESA),  No.  75-1292,  United 


States  Court  of  Appeals,  4th  Cir.  Vacated  with- 
out prejudice  to  plaintiff's  rights,  529  F.2d 
601  (4th  Cir.  1975). 


Skelly  Oil  Co . , 16  IBLA  264  (1974) 

Skelly  Oil  Co.  v.  Rogers  C.  B.  Morton,  Secre- 
tary of  the  Interior,  et  al..  Civil  No.  74-411, 
D.N.M.  Judgment  for  plaintiff,  Aug.  7,  1975 
(opinion);  no  appeal. 


Dorothy  Smith,  Keith  C.  Hayes,  44  IBLA  25  (1979) 

Karen  Hayes,  Administratrix  of  the  Estate 
of  Keith  C.  Hayes,  Deceased;  Dorothy  Smith 
v . Cecil  Andrus,  Secretary  of  the  Interior, 
Civil  No.  C-LV-79-369-I1EC,  D.  Nev.  Suit 
pending . 


Eldon  L.  Smith,  A-30944  (Oct.  15,  1968) 

Eldon  L.  Smith  v.  Walter  J.  Hickel,  Civil  No. 
69-245,  D.  Ariz.  Judgment  for  defendant, 

Feb.  3,  1970. 


James  W.  Smith,  34  IBLA  146  (1978) 

James  W.  Smith  v.  U.S.,  Cecil  Andrus, 
Secretary  of  the  Interior,  Frank  Gregg, 
Dir.  BLM,  Edward  L.  Hastey,  as  Cal. 
State  Dir . , BLM,  Civil  No.  79-0042-E, 
S.D.  Cal.  Suit  pending. 


L.  B.  Smith  et  al.,  A-30447  (Oct.  29,  1965) 

Charles  J.  Babington  v.  Stewart  L.  Udall, 
Civil  No.  3048-65.  Dismissed  without  preju- 
dice for  failure  of  prosecution.  May  1,  1967; 
no  appeal. 


Stanley  C.  Soho,  A-28135  (Aug.  19,  1959),  A-28135 
Supp.  (July  17,  1961),  Supplemented  by  decision 
dated  Feb.  1,  1963,  by  Director,  Bureau  of  Land 
Management,  approved  by  the  Secretary  Mar.  18, 
1963 

Robert  V.  Ferry  & Irving  Baker  v.  Stewart  L. 
Udall , Civil  No.  1648  Tuc . , D.  Ariz.  Judgment 
for  defendant,  Sept.  3,  1963;  aff'd,  336  F.2d 
706  (9th  Cir.  1964);  cert,  denied,  381  U.S. 

904  (1965). 


Stanley  C.  Soho  et  al.,  A-28175  (Apr.  11,  1960) 

Albert  Meeks  v.  E.  I.  Rowland,  Civil  No. 
3461-Phx.,  D.  Ariz.  Case  dismissed,  Jan.  17, 
1961;  no  appeal. 


Walter  M.  Sorensen,  32  IBLA  345  (1977) 

Walter  M.  Sorensen  v . Cecil  D.  Andrus,  Secre- 
tary of  the  Interior,  & Daniel  P.  Baker,  State 
Director,  Bureau  of  Land  Management,  Civil  No. 
C77-250,  D.  Wyo.  Aff'd,  Sept.  12,  1978. 
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Southern  Pacific  Co.,  76  I.D.  1 (1969)  Judgment  for  defendant,  Mar.  20,  1974;  rev'd 

& remanded,  529  F.2d  1101  (9th  Cir.  1976). 

Southern  Pacific  Co.  v.  Walter  J.  Hlckel, 

Secretary  of  the  Interior,  Civil  Mo.  S-1274, 

D.  Cal.  Judgment  for  defendant,  Dec.  2,  1970 

(opinion);  no  appeal.  Ross  Stegman,  A-30812  (Nov.  21,  1967),  U.S.  v. 

Adrian  Edwards,  9 IBLA  197  (1973) 


Southern  Pacific  Co.,  Louis  G.  Wedekind,  77  I.D. 
177  (1970),  20  IBLA  365  (1975) 

George  C.  Laden,  Louis  Wedekind,  Mrs.  Vern 
Lear,  Mrs.  Arda  Fritz,  & Helen  Laden  Wagner, 
heirs  of  George  H.  Wedekind,  Deceased  v. 
Rogers  C.  B.  Morton  et  al..  Civil  No.  R-2858, 
D.  Nev.  On  June  20,  1974,  remanded  for  fur- 
ther agency  proceedings  as  originally  ordered 
in  77  I.D.  177;  Dist.  Ct.  reserves  jurisdic- 
tion; supplemental  complaint  filed,  Aug.  1, 
1975;  judgment  for  defendant,  Nov.  29,  1976; 
appeal  filed,  Jan.  27,  1977. 


Southport  Land  & Commercial  Co.,  Sacramento  075330 
(Jan.  15,  1964) 

Southport  Land  & Commercial  Co.  v.  Stewart  L. 
Udall  et  al.,  Civil  No.  42385,  N.D.  Cal.  Dis- 
missed as  to  defendant  Stewart  Udall,  244  F. 
Supp.  172  (1965);  aff’d,  371  F.2d  526  (9th  Cir. 
1967);  no  petition. 


Southwest  Welding  & Manufacturing  Division,  Yuba 
Consolidated  Industries,  Inc.,  69  I.D.  173  (1962) 

Southwest  Welding  v.  U.S. , Civil  No. 
68-1658-CC,  C.D.  Cal.  Judgment  for  plaintiff, 
Jan.  14,  1970;  appeal  dismissed,  Apr.  6,  1970. 


Southwestern  Petroleum  Corp.  et  al.,  71  I.D.  206 
(1964) 

Southwestern  Petroleum  Corp.  v.  Stewart  L. 
Udall , Civil  No.  5773,  D.N.M.  Judgment  for 
defendant.  Mar.  8,  1965;  aff'd,  361  F.2d  650 
(10th  Cir.  1966);  no  petition. 


Standard  Oil  Co.  of  California  et  al.,  76  I.D.  271 
(1969) 

Standard  Oil  Co.  of  California  v.  Walter  J. 
Hlckel  et  al..  Civil  No.  A-159-69,  D.  Alaska. 
Judgment  for  plaintiff,  317  F.  Supp.  1192 
(1970);  aff'd  sub  nom.  Standard  Oil  Co.  of 
Cal.  v.  Rogers  C.  B.  Morton  et  al.,  450  F.2d 
493  (9th  Cir.  1971);  no  petition. 


Standard  Oil  Co.  of  Texas,  71  I.D.  257  (1964) 

California  Oil  Co.  v . Secretary  of  the 
Interior,  Civil  No.  5729,  D.N.M.  Judgment 
for  plaintiff,  Jan.  21,  1965;  no  appeal. 


Starling  Brokers  et  al.,  6 IBLA  237  (1972) 

Hlllln  L.  Arnold  et  al.  v.  Rogers  C.  B.  Morton 
et  al..  Civil  No.  A-157-72  Civ.,  D.  Alaska 


Ross  Stegman  v.  Stewart  L.  Udall,  Civil  No. 
6953  Phx.,  D.  Ariz.  Remanded  to  Hearing 
Examiner  for  taking  of  further  evidence, 

Dec.  12,  1969. 

Adrian  Edwards,  Trustee  for  Ross  Stegman,  & 
real  party  in  interest  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  Civil  No.  74-58- 
PCT-CAM,  D.  Ariz.  Judgment  for  plaintiff. 
Sept.  10,  1975;  rev'd,  Oct.  26,  1978. 


Billy  Stewart,  N.M.  4200,  etc.,  approved  by  the 
Secretary,  May  2,  1969. 

D.  L.  Hannifin  v.  Walter  J.  Hlckel  et  al.. 

Civil  No.  8074,  D.N.M.  Judgment  for  defendant, 
Jan.  6,  1970;  remanded.  May  25,  1970;  judgment 
for  defendant,  May  28,  1970;  aff'd,  444  F.2d 
200  (10th  Cir.  1971);  no  petition. 


Joe  Stewart,  33  IBLA  225  (1977) 

Joe  Stewart  v.  Cecil  D.  Andrus,  Secretary  of 
the  Interior,  Civil  No.  78-1038,  D.  Idaho. 
Suit  pending. 


Elaine  S.  Stickelman,  9 IBLA  327  (1973) 

Elaine  S.  Stickelman  v.  U.S.  & Dept,  of  the 
Interior,  et  al..  Civil  No.  LV-2112,  D.  Nev. 
Judgment  for  defendant,  Aug.  29,  1975;  amended 
order  judgment  for  defendant,  Sept.  4,  1975. 


Omar  Stratman,  16  IBLA  222  (1974) 

Omar  Stratman  v.  The  Department  of  the 
Interior,  Bureau  of  Land  Management,  Civil  No. 
A74-103,  D.  Alaska.  Remanded  to  the  Department 
May  6,  1976;  appeal  filed,  June  30,  1976. 


Florence  Emily  Tagala  v.  Amanda  Nellie  Ruth  Price, 
A-30715  (Nov.  10,  1966),  Florence  Emily  Tagala  v. 
Norman  C.  Gorsuch,  Special  Administrator  of  the 
Estate  of  Amanda  Price,  A-31241  (Jan.  9,  1970) 

Amanda  Price  v.  Udall,  Civil  No.  33-67,  D. 
Alaska.  Judgment  for  plaintiff,  280  F.  Supp. 
393  (1968);  remanded  to  Rureau  of  Land  Man- 
agement, 411  F.2d  589  (9th  Cir.  1969);  no 
petition . 


James  K.  Tallman,  68  I.D.  256  (1961) 

James  K.  Tallman  et  al.  v.  Stewart  L.  Udall, 
Civil  No.  1852-62.  Judgment  for  defendant, 
Nov.  1,  1962  (opinion);  rev'd,  324  F.2d  411 
(1963);  cert,  granted,  376  U.S.  961  (1964); 
Dist.  Ct.  aff'd,  380  U.S.  1 (1965);  rehearing 
denied,  380  U.S.  989  (1965). 
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Texaco,  Inc.,  75  I.D.  8 (1968) 

Texaco  Inc.,  a Corp.  v . Secretary  of  the 
Interior,  Civil  No.  446-68.  Judgment  for 
plaintiff,  295  F.  Supp.  1297  (1969);  aff'd 
in  part  & remanded,  437  F.2d  636  (1970); 
aff'd  in  part  & remanded,  July  19,  1972. 


Texas  Construction  Co.,  6A  I.D.  97  (1957),  recon- 
sideration denied,  IRCA-73  (June  18,  1957) 

Texas  Construction  Co.  v.  U.S. , Ct.  Cl.  No. 
22A-58.  Stipulated  judgment  for  plaintiff, 
Dec.  1A,  1961. 


Estate  of  Tim  Tieyah,  7 IBIA  23A  (Oct.  17,  1979) 

Marie  Tleyah  Carr  v.  Cecil  Andrus,  Secre- 
tary of  the  Interior,  Civil  No.  CIV 
79-1300-D,  D.  Okla.  Suit  pending. 


Albert  Thomas  et  ux.  (Contestees)  v.  Sam  A. 

DeVilbiss  et  ux.  (Contestants),  10  IBLA  56  (1973) 

Albert  & Ellora  Thomas  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al.,  Civil  No. 
74-139-TUC-WCF,  D.  Ariz.  Judgment  for  defen- 
dant, AOS  F.  Supp.  1361  (1976);  aff'd, 

552  F .2d  871  (9th  Cir.  1977). 


Estate  of  John  Thomas,  Deceased  Cayuse  Allottee  No. 
223  & Estate  of  Joseph  Thomas,  Deceased,  Umatilla 
Allottee  No.  877,  6A  I.D.  API  (1957) 

Joe  Hayes  v . Fred  A.  Seaton,  Secretary  of  the 
Interior,  Civil  No.  859-581.  Judgment  for 
defendant,  Sept.  18,  1958;  aff'd,  270  F.2d  319 
(1959);  cert,  denied,  364  IJ.S.  814  (1960); 
rehearing  denied,  364  U.S.  906  (1960). 


Thor-Westclif f e Development,  Inc.,  70  I.D.  134 
(1963) 

Thor-Westclif fe  Development,  Inc,  v.  Stewart  L. 
Udall,  Civil  No.  5343,  D.N.M.  Dismissed  with 
prejudice,  June  25,  1963. 

See  also: 

Thor-Westclif fe  Development,  Inc,  v.  Stewart  L. 
Udall  et  al..  Civil  No.  2406-61.  Judgment  for 
defendant,  Mar.  22,  1962;  aff'd,  314  F.2d  257 
(1963);  cert,  denied,  373  U.S.  951  (1963). 


Richard  K.  Todd  et  al. , 68  I.D.  291  (1961) 

Bert  F.  Duesing  v.  Stewart  L.  Udall,  Civil  No. 
290-62.  Judgment  for  defendant,  July  17,  1962 
(oral  opinion);  aff'd,  350  F.2d  748  (1965); 
cert,  denied,  383  U.S.  912  (1966). 

Atwood  et  al.  v.  Stewart  L.  Udall,  Civil  Nos. 
293-62  - 299-62,  incl.  Judgment  for  defendant, 
Aug.  2,  1962;  aff'd,  350  F.2d  748  (1965);  no 
petition. 


E.  B.  Todhunter,  A-28197  (May  23,  1960) 

Victoria  L.  Cuccia  v.  Stewart  L.  Udall,  Civil 
No.  3921-60.  Judgment  for  defendant.  Sept.  17, 
1963;  no  appeal. 


Appeal  of  Toke  Cleaners,  81  I.D.  258  (1974) 

Thom  Properties,  Inc.,  d/b/a  Toke  Cleaners  & 
Launderers  v.  U.S. , Department  of  the  Interior, 
Bureau  of  Indian  Affairs,  Civil  No.  A3-74-99, 
D.N.D.  Stipulation  for  dismissal  & order  dis- 
missing case,  June  16,  1975. 


Estate  of  Phillip  Tooisgah,  4 IRIA  189;  82  I.D.  541 
(1975) 

Jonathan  Morris  & Velma  Tooisgah  v.  Thomas  S. 
Kleppe,  Secretary  of  the  Interior,  Civil  No. 
CIV-76-0037-D , W.D.  Okla.  Suit  pending. 


Tree  Land  Nursery,  Inc.,  IBCA-436  (Oct.  31,  1966) 

Tree  Land  Nursery,  Inc,  v.  U.S.,  Ct . Cl. 
238-67.  Judgment  for  plaintiff,  May  13,  1969. 


Tyee  Construction  Co.,  IBCA-112  & 113  (Apr.' 30, 
1958) 

Tyee  Construction  Co.  v.  U . S . , Ct . Cl.  No. 
312-60.  Judgment  for  defendant,  June  1,  1962; 
no  appeal. 


Union  Oil  Co.  Bid  on  Tract  228,  Brazos  Area,  Texas 
Offshore  Sale,  75  I.D.  147  (1968),  76  I.D.  69 
(1969) 

The  Superior  Oil  Co.  et  al.  v.  Stewart  L. 

Udall,  Civil  No.  1521-68.  Judgment  for  plain- 
tiff, July  29,  1168 , modified,  July  31,  1968; 
aff'd,  409  F.2d  1115  (1969);  dismissed  as  moot, 
June  4,  1969;  no  petition. 


Union  Oil  Co.  of  California,  71  I.D.  287  (1964) 

Union  Oil  Co.  of  California  v.  Stewart  L.  Udall 
Civil  No.  2595-64.  Judgment  for  defendant, 

Dec.  27,  1965;  no  appeal. 


Union  Oil  Co.  of  California  et  al.,  71  I.D.  169 
(1964),  72  I.D.  313  (1965) 

Penelope  Chase  Brown  et  al.  v.  Stewart  Udall, 
Civil  No.  9202,  D.  Colo.  Judgment  for  plain- 
tiff, 261  F.  Supp.  954  (1966);  aff’d,  406  F.2d 
759  (10th  Cir.  1969);  cert,  granted,  396  U.S. 
817  (1969);  rev'd  & remanded,  400  U.S.  48 
(1970);  remanded  to  Dist.  Ct . , Mar.  12,  1971; 
judgment  for  plaintiff,  370  F.  Supp.  108 
(1973);  vacated  & remanded.  Sept.  22,  1975; 
petition  for  rehearing  en  banc  denied;  cert. 
denied , June  21,  1976;  remanded  to  the  Dept, 
for  further  proceedings,  Jan.  17,  1977. 
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Equity  Oil  Co.  v.  Stewart  L.  Udall,  Civil  No. 

9462,  D.  Colo.  Order  to  C]ose  Files  and  Stay 
Proceedings,  Mar.  25,  1967. 

Gabbs  Exploration  Co.  v.  Stewart  L.  Udall, 

Civil  No.  9464,  D.  Colo.  Order  to  Close  Files 
and  Stay  Proceedings,  Mar.  25,  1967. 

Harlan  H.  Hugg  et  al.  v.  Stewart  L.  Udall, 

Civil  No.  9252,  D.  Colo.  Order  to  Close  Files 
and  Stay  Proceedings,  Mar.  25,  1967. 

Barnette  T.'  Napier  et  al.  v.  Secretary  of  the 
Interior,  Civil  No.  8691,  D.  Colo.  Judgment 
for  plaintiff,  261  F.  Supp.  954  (1966);  aff'd, 

406  F.2d  759  (10th  Cir.  1969);  cert,  granted, 

396  U.S.  817  (1969);  rev'd  & remanded,  400  U.S. 

48  (1970);  remanded  to  Dist.  Ct.,  Mar.  12, 

1971;  judgment  for  plaintiff,  370  F.  Supp.  108 
(1973);  vacated  & remanded.  Sept.  22,  1975; 
petition  for  rehearing  en  banc  denied;  cert . 
denied , June  21,  1976;  remanded  to  the  Dept, 
for  further  proceedings,  Jan.  17,  1977. 

John  W.  Savage  v.  Stewart  L.  Udall,  Civil  No. 

9458,  D.  Colo.  Order  to  Close  Files  and  Stay 
Proceedings,  Mar.  25,  1967. 

The  Oil  Shale  Corp.  et  al.  v.  Secretary  of  the 
Interior,  Civil  No.  8680,  D.  Colo.  Judgment 
for  plaintiff,  261  F.  Supp.  954  (1966);  aff'd, 

406  F.2d  759  (10th  Cir.  1969);  cert,  granted, 

396  U.S.  817  (1969);  rev'd  & remanded,  400  U.S. 

48  (1970);  remanded  to  Dis.  Ct.,  Mar.  12, 

1971;  judgment  for  plaintiff,  370  F.  Supp.  108 
(1973);  vacated  & remanded.  Sept.  22,  1975; 
petition  for  rehearing  en  banc  denied;  cert, 
denied,  June  21,  1976;  remanded  to  the  Dept, 
for  further  proceedings,  Jan.  17,  1977. 

The  Oil  Shale  Corp.  et  al.  v.  Stewart  L.  Udall, 

Civil  No.  9465,  D.  Colo.  Order  to  Close  Files 
& Stay  Proceedings,  Mar.  25,  1967. 


Joseph  B.  Umpleby  et  al.  v.  Stewart  L.  Udall, 
Civil  No.  8685,  D.  Colo.  Judgment  for  plain- 
tiff, 261  F.  Supp.  954  (1966);  aff'd,  406  F.2d 
759  (10th  Cir.  1969);  cert,  granted,  396  U.S. 
817  (1969);  rev'd  & remanded,  400  U.S.  48 
(1970);  remanded  to  Dist.  Ct . , Mar.  12,  1971; 
judgment  for  plaintiff,  370  F.  Supp.  108 
(1973);  vacated  & remanded,  Sept.  22,  1975; 
petition  for  rehearing  en  banc  denied;  cert, 
denied,  June  21,  1976;  remanded  to  the  Dept, 
for  further  proceedings,  Jan.  17,  1977. 

Union  Oil  Co.  of  California,  a Corp.  v . 

Stewart  L.  Udall,  Civil  No.  9461,  D.  Colo. 
Order  to  Close  Files  & Stay  Proceedings, 

Mar.  25,  1967. 


Union  Oil  Co.  of  California,  Ramon  P.  Colvert, 
65  I.D.  245  (1958) 

Union  Oil  Co.  of  California  v.  Stewart  L. 
Udall,  Civil  No.  3042-58.  Judgment  for 
defendant,  May  2,  1%0  (opinion);  aff'd, 
289  F.2d  790  (1961);  no  petition. 


Union  Pacific  R.R. , 72  I.D.  76  (1965) 

The  State  of  Wyoming  & Gulf  Oil  Corp.  v . 
Stewart  L.  Udall,  etc..  Civil  No.  4913, 

D.  Wyo.  Dismissed  with  prejudice,  255  F. 


Review 

Supp.  481  (1966);  aff'd,  379  F.2d  635 
(10th  Cir.  1967);  cert,  denied,  389  U.S. 
985  (1067). 


United  Mine  Workers  of  America  v.  Inland  Steel  Co., 
83  I.D.  87  (1976) 

United  Mine  Workers  of  America  v.  Thomas  S. 
Kleppe,  No.  76-1377,  United  States  Court  of 
Appeals,  7th  Cir.  Board's  decision  aff'd, 

561  F.2d  1258  (7th  Cir.  1977). 


United  Mine  Workers  of  America,  Local  Union  No. 

1993  v.  Consolidation  Coal  Co.,  84  I.D.  254 
(1977) 

Local  Union  No.  1993,  United  Mine  Workers 
of  America  v.  Cecil  D.  Andrus,  No.  77-1582, 
United  States  Court  of  Appeals,  D.C.  Cir.  Suit 
pending. 


U.S.  v.  Alonzo  A.  Adams  et  al.,  64  I.D.  221  (1957), 
A-27364  (July  1,  1957) 

Alonzo  A.  Adams  et  al.  v.  Paul  B.  Witmer  et 
al.,  Civil  No.  1222-57-Y,  S.D.  Cal.  Complaint 
dismissed,  Nov.  27,  1957  (opinion);  rev'd  & 
remanded,  271  F.2d  29  (9th  Cir.  1958);  on 
rehearing,  appeal  dismissed  as  to  Witmer; 
petition  for  rehearing  by  Berriraan  denied, 

271  F.2d  37  (9th  Cir.  1959) 

U.S.  v.  Alonzo  Adams,  Civil  No.  187-60-WM, 

S.D.  Cal.  Judgment  for  plaintiff,  Jan.  29, 
1962  (opinion);  judgment  modified,  318  F.2d 
861  (9th  Cir.  1963);  no  petition. 


U.S.  v.  Ken  & Kenneth  D.  Alexander,  17  IBLA  421 
(T974) 

Ken  & Kenneth  D.  Alexander  v.  The  Secretary 
of  the  Interior,  Civil  No.  75-465,  D.  Ore. 
Judgment  for  defendant,  July  5,  1978. 


U.S.  v.  A.  F.  Anderson  et  al.,  15  IBLA  123  (1974) 

A.  F.  Anderson,  Wilton  Dale,  William  F.  Mackey, 
Arthur  Roberts,  Kenneth  Roberts,  Hugh  Scott, 
Ester  Desmarals,  Louis  D.  Desmarais,  Ernest  L. 
Meunier,  et  al.  v.  Rogers  C.  B.  Morton,  Secre- 
tary of  the  Interior  & The  Board  of  Land 
Appeals,  Civil  No.  C74-151,  D.  Wyo.  Judgment 
for  defendant,  Nov.  7,  1975. 

Consolidated  with  Walter  H.  Burkhardt  et  al.  v . 
Rogers  C.  B.  Morton  et  al.,  Civil  No.  C74-152, 
D.  Wyo.,  for  purposes  of  appeal  by  order  of 
Nov.  19,  1975;  dismissed,  Nov.  28,  1975. 


U.S.  v.  Arizona  Exploration  Co.  et  al.,  A-28876 
Uune  22,  1962) 

Blaine  J.  Lord  et  al.  v.  Roy  T.  Helmandollar 
et  al..  Civil  No.  987-63.  Judgment  for 
defendants.  Sept.  30,  1963;  appeal  dismissed, 
348  F . 2d  780  (1965);  cert,  denied,  383  U.S. 
928  (1966);  rehearing  denied,  384  U.S.  947 
(1966). 
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U.S.  v.  Melton  E.  Baker,  23  IBLA  319  (1976) 

Melton  E.  Baker  v.  U.S.,  Thomas  Kleppe,  Indi- 
vidually & as  Secretary  of  the  Interior  & 
Stanley  Gurnewald,  Individually  & as  District 
Ranger  of  the  Forest  Service  of  the  U.S.  Dept 
of  Agriculture,  Civil  No.  CIV  76-408  PCT  WPC, 
D.  Ariz.  Complaint  dismissed,  Apr.  25,  1977; 
appeal  filed,  June  21,  1977. 

U.S.  v.  E.  A.  & Esther  Barrows,  76  I.D.  299  (1969) 

Esther  Barrows,  as  an  Individual  & as 
Executrix  of  the  Last  Will  of  E.  A.  Barrows, 
deceased  v.  Walter  J.  Hickel,  Civil  No. 
70-215-CC,  C.D.  Cal.  Judgment  for  defendant, 
Apr.  20,  1970;  aff'd,  447  F.2d  80  (9th  Cir. 
1971). 


U.S.  v.  A.  0.  Bartell , 31  IBLA  47  (1977) 

A.  0.  Bartell  v.  Cecil  Andrus,  Secretary  of 
the  Interior,  Civil  No.  77-667,  D.  Ore.  Suit 
pending . 

U.S.  v.  Charles  Thomas  Beaird,  31  IBLA  203  (1977) 

Charles  Thomas  Beaird  v.  Cecil  Andrus,  Secre- 
tary of  the  Interior  & U.S.,  Civil  No.  F-77-31, 
D.  Alaska.  Suit  pending. 


U.S.  v.  J.  L.  Block,  80  I.D.  571  (1973) 

J.  L.  Block  v.  Rogers  Morton,  Secretary  of 
the  Interior,  Civil  No.  LV-74-9,  BRT,  D.  Nev. 
Judgment  for  defendant,  June  6,  1975;  rev'd  & 
remanded  with  instructions  to  remand  to  the 
Secretary  of  the  Interior,  Mar.  29,  1977;  no 
petition. 

U.S.  v.  Blue  Bell  Gold  Mining  Co.  et  al.,  17  IBLA 
182  (19Ty) 

Blue  Bell  Gold  Mining  Co.  v.  Rogers  C.  B. 
Morton,  Secretary  of  the  Interior  et  al.. 
Civil  No.  C74-698  S,  W.D.  Wash.  Judgment 
for  defendant,  Sept.  18,  1975;  no  appeal. 


U.S.  v.  Catherine  R.  Blythe,  16  IBLA  94  (1975) 

Catherine  R.  Blythe  v . Thomas  S.  Kleppe,  Sec- 
retary of  the  Interior,  Civil  No.  CIV  75-750 
B,  D.N.M.  Dismissed,  Feb.  28,  1977;  aff'd, 
Nov.  16,  1977. 


U.S.  v.  Lloyd  W.  Booth,  76  I.D.  73  (1969) 

Lloyd  W.  Booth  v.  Walter  J.  Hickel,  Civil 
No.  42-69,  D.  Alaska.  Judgment  for  defendant, 
June  30,  1970;  no  appeal. 


U.S.  v.  R.  B.  Borders,  A-28624  (Oct.  23,  1961) 

J.  R.  Osborne  v.  Harold  C.  Hammitt,  Civil  Mo. 
414,  D.  Nev.  Judgment  for  defendant,  Aug.  19, 
1964  (opinion);  no  appeal. 


U.S.  v.  Jack  Zemmy  Boyd,  Jr.,  39  IBLA  321  (1979) 

Jack  Zemmy  Boyd,  Jr.  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Civil  No. 
A79-322,  D.  Alaska.  Judgment  for  defen- 
dant, Mar.  14,  1980;  appeal  filed,  Apr.  9, 
1980. 


U.S.  v.  Alice  A.  & Carrie  H.  Boyle,  76  I.D.  61,  318 
(1969),  reconsideration  denied,  Jan.  22,  1970 

Alice  A.  & Carrie  H.  Boyle  v . Rogers  C.  B. 
Morton,  Secretary  of  the  Interior,  Civil  No. 
Civ-71-491  Phx  WEC,  D.  Ariz.  Judgment  for 
plaintiff,  May  4,  1972;  rev'd  & remanded, 

519  F.2d  551  (9th  Cir.  1975);  cert,  denied, 

423  U.S.  1033  (1975). 


U.S.  v.  R.  W.  Brubaker  et  al.,  A-30636  (July  24, 
1968);  9 IRLA  281,  80  I.D.  261  (1973) 

R.  W.  Brubaker,  a/k/a  Ronald  W.  Brubaker, 

B.  A.  Brubaker,  a/k/a  Barbara  A.  Brubaker,  & 
William  J.  Mann,  a/k/a  W.  J.  Mann  v.  Rogers- 

C.  B.  Morton,  Secretary  of  the  Interior,  Civil 
No.  73-1228  EC,  C.D.  Cal.  Dismissed  with  prej- 
udice, Aug.  13,  1973;  aff'd,  500  F.2d  200 

(9th  Cir.  1974);  no  petition. 


U.S.  v.  Joe  W.  Bryant,  25  IBLA  247  (1976) 

Joe  E.  Bryant  v.  Secretary  of  the  Interior, 
Civil  No.  A76-84,  D.  Alaska.  Remanded  to  the 
Agency  for  final  consideration  on  the  merits, 
Jan.  5,  1978. 


U.S.  v.  Henrietta  & Andrew  Julius  Bunkowski , 5 IBLA 
102 ; 79  I.D.  43  (1972) 

Henrietta  & Andrew  Julius  Bunkowski  v.  L.  Paul 
Applegate,  District  Manager,  Bureau  of  Land 
Management,  Thomas  S.  Kleppe,  Secretary  of  the 
Interior,  et  al.,  Civil  No.  R-76-182-BRT, 

D.  Nev.  Suit  pending. 


U.S.  v.  Calhoun  & Howell  of  Oregon,  Ltd.,  U.S.  v. 
Lee  Temple,  A-31004  (Aug.  29,  1969) 

Calhoun  & Howell  of  Oregon  Ltd,  v . Walter  J. 
Hickel,  Civil  No.  70-155,  D.  Ore.  Judgment 
for  defendant,  Sept.  24,  1970;  no  appeal. 


U.S.  v.  John  C.  Chapman  et  al.,  A-30581  (July  16, 
1968) 

John  C.  Chapman  et  al.  v.  U.S. , Civil  No. 
69-12  Pet.,  D.  Ariz.  Judgment  for  defendant, 
Jan.  18,  1972;  no  appeal. 


U.S.  v.  Charleston  Stone  Products,  Inc.,  9 IBLA  94 
(1973) 

Charleston  Stone  Products  Co.  v.  Rogers 
Morton,  Secretary  of  the  Interior,  Civil  No. 
LV-2039-BRT,  D.  Nev.  Vacated  & remanded  to 
the  Dept,  for  further  proceedings,  Nov.  7, 
1974  (opinion);  aff'd  & remanded,  553  F.2d 
1209  (9th  Cir.  1977);  rev'd  & remanded, 

436  U.S.  604  (1978). 
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U . S . v.  Nick  Chournos,  A-28577  (July  14,  1961) 

Nick  Chournos  v.  U.S. , Civil  No.  C-164-61, 

D.  Utah.  Complaint  dismissed,  Jan.  9,  1962; 
no  appeal. 

Nick  Chournos  et  al.  v.  U.S.  et  al. , Civil 
No.  C-238-62,  D.  Utah.  Dismissed,  June  28, 
1963;  aff'd,  335  F.2d  918  (10th  Cir.  1964); 
no  petition. 


U.S.  v.  Willard  Christensen,  A-27549  (May  14,  1958) 

La  Fortuna  Uranium  Mines,  Inc,  v.  Fred  A. 
Seaton,  Civil  No.  191-59.  Judgment  for 
defendant,  Apr.  4,  1960;  no  appeal. 

U.S.  v.  Clear  Gravel  Enterprises,  Inc.,  2 IBLA  285 
(1971) 

Clear  Gravel  Enterprises,  Inc,  v.  Nolan  Keil, 
State  Dir.,  Bureau  of  Land  Management,  State 
of  Nevada,  & Rolla  Chandler,  Chief  Div.  of 
Technical  Services,  Bureau  of  Land  Management, 
Reno,  Nevada,  Civil  No.  LV-1654,  D.  Nev. 
Judgment  for  defendant.  May  4,  1972;  aff'd, 
Oct.  9,  1974;  rehearing  denied,  Jan.  13,  1975; 
cert,  denied,  Apr.  21,  1975. 


U.S.  v.  J.  R.  Clements,  A-27751  (Dec.  15,  1958) 

John  Raymond  Clements  v.  Fred  A.  Seaton, 
Civil  No.  560-59.  Judgment  for  defendant, 
Jan.  13,  I960;  no  appeal. 


U.S.  v.  Elsie  Cody,  1 IBLA  92  (1970) 

Elsie  Cody  v.  Walter  J.  Hickel,  Civil  No. 
1-70-125,  D.  Idaho.  Remanded  to  the  Secre- 
tary of  the  Interior  for  taking  of  additional 
evidence,  Dec.  6,  1971;  appeal  withdrawn, 

Mar.  10,  1972. 


U.S.  v.  Alfred  Coleman,  A-28557  (Mar.  27,  1962) 

U.S.  v.  Alfred  Coleman,  Civil  No.  63-956-WB, 
S.D.  Cal.  Judgment  for  defendant,  Feb.  25, 
1965  (opinion);  remanded,  363  F.2d  190 
(9th  Cir.  1966);  aff'd,  379  F.2d  555  (9th  Cir. 
1967);  cert,  granted,  389  U.S.  970  (1967); 
rev'd  & remanded  to  9th  Cir.,  390  U.S.  599 
(1968);  rehearing  denied,  391  U.S.  961  (1968); 
aff'd,  405  F .2d  72  (9th  Cir.  1968);  cert. 
denied,  394  U.S.  907  (1969). 


U.S.  v.  Ford  M.  Converse,  72  I.D.  141  (1965) 

Ford  M.  Converse  v.  Stewart  Udall,  Civil  No. 
65-581,  D.  Ore.  Judgment  for  defendant, 

262  F.  Supp.  583  (1966);  aff'd,  399  F.2d  616 
(9th  Cir.  1968);  cert,  denied,  393  U.S.  1025 
(1969). 


U.S . v.  Jesse  W.  Crawford,  A-30820  (Jan.  29,  1968) 

Jesse  W.  Crawford  v.  Stewart  L.  Udall,  Civil 
No.  6969  Phx.,  D.  Ariz.  Judgment  for  defen- 


dant, May  20,  1969;  aff'd,  442  F.2d  1030 
(9th  Cir.  1971);  no  petition. 


U.S.  V.  Jerry  L.  Crow,  28  IBLA  345  (1977) 

Jerry  L.  Crow  v.  Cecil  Andrus,  Secretary  of 
the  Interior  & U.S.,  Civil  No.  F77-12-CIV, 

D.  Alaska.  Judgment  for  defendant,  June  23, 
1978. 


U.S.  v.  Bradley  F.  Denham,  29  IBLA  185  (1977) 

Bradley  F.  Denham  v.  Cecil  Andrus,  Secretary 
of  the  Interior,  Civil  No.  CIV77-392  Phx  WEC, 
D.  Ariz.  Suit  pending. 


U.S.  v.  Alvis  F.  Denison  et  al.,  71  I.D.  144  (1964), 
76  I.D.  233  (1969) 

Marie  W.  Denison,  individually  & as  executrix 
of  the  Estate  of  Alvis  F.  Denison,  deceased 
v.  Stewart  L.  Udall,  Civil  No.  963,  D.  Ariz. 
Remanded,  248  F.  Supp.  942  (1965). 

Leo  E.  Shoup  v.  Stewart  L.  Udall,  Civil  No. 
5822-Phx.,  D.  Ariz.  Judgment  for  defendant, 
Jan.  31,  1972. 

Retd  Smith  v.  Stewart  L.  Udall,  etc.,  Civil 
No.  1053,  D.  Ariz.  Judgment  for  defendant, 

Jan.  31,  1972;  aff'd,  Feb.  1,  1974;  cert, 
denied , Oct.  15,  1974. 


U.S.  v.  J.  S.  Devenny,  A-30289  (Aug.  6,  1964) 

J.  S.  Devenny  v.  Stewart  L.  Udall,  Civil  No. 
6283,  W.D.  Wash.  Dismissed,  June  22,  1966; 
no  appeal. 


U.S.  v.  Nelson  E.  Devine  & Raymond  E.  Bryant, 
A-30435  (Apr.  28,  1965),  2 IBLA  258  (1971) 

U.S.  v.  Raymond  E.  Bryant,  Civil  No.  9929, 
E.D.  Cal.  Remanded  to  Dept,  for  exercise  of 
discretion,  Sept.  10,  1969;  decision  of  BLM 
dated  Jan.  16,  1970,  aff'd  by  the  Board  of 
Land  Appeals,  May  10,  1971. 


U.S.  v.  Aloys  A.  & Doris  E.  L.  Dietemann,  26  IBLA 
356  (1976) 

Aloys  A.  & Doris  E.  Dietemann  v.  Thomas  S. 
Kleppe,  Secretary  of  the  Interior,  Curtis 
Berklund,  Director  of  the  Bureau  of  Land 
Management,  et  al.,  Civil  No.  76-3532  RMT, 
C.D.  Cal.  Summary  judgment  for  defendant, 
Feb.  9,  1977;  no  appeal. 


U.S.  v.  Francis  Dlouhy  et  al.,  A-27668  (Sept.  24, 
1958) 

Francis  N.  Dlouhy  v.  Fred  A.  Seaton,  Civil 
No.  405-59.  Judgment  for  defendant.  May  3, 
1960;  appeal  dismissed,  Nov.  28,  1960. 
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U.S.  v.  The  Dredge  Corp.,  A-28022  (Dec.  18,  1959) 

The  Dredge  Corp.  v.  J.  Russell  Penny,  Civil 
No.  396,  D.  Nev.  Judgment  for  defendant, 
Sept.  25,  1962;  remanded,  338  F.2d  456 
(9th  Cir.  1964);  judgment  for  plaintiff, 

Aug.  8,  1966;  judgment  for  defendants, 

398  F.2d  791  (9th  Cir.  1968);  cert,  denied, 
393  U.S.  1066  (1969). 


U.S.  v.  The  Dredge  Corp.,  7 IBLA  136  (1972) 

The  Dredge  Corp.  v.  Rogers  C.  B.  Morton 
et  al . , Civil  No.  LV-2029,  D.  Nev. 
Stipulated  dismissal,  Feh.  12,  1974. 


U.S.  v.  Maurice  Duvall  et  al.,  1 IBLA  103  (1970) 

Maurice  Duval  et  al.  v.  Rogers  C.  B.  Morton, 
Civil  No.  71-684,  D.  Ore.  Dismissed,  347  F. 
Supp.  (1972);  aff'd,  Dec.  19,  1973  (opinion) 


U.S.  v.  Elkhorn  Mining  Co.,  2 IBLA  383  (1971) 

Elkhorn  Mining  Co.  v.  Rogers  Morton,  Civil 
No.  2111,  D.  Mont.  Judgment  for  defendant, 
Jan.  19,  1973;  no  appeal. 


U.S.  v.  Ralph  Fairchild,  A-30803  (Jan.  19,  1968) 

Minerals  Trust  Corp.  v.  Stewart  L.  Udall, 
Civil  No.  6960  Phx.,  D.  Ariz.  Judgment  for 
defendant.  May  20,  1969;  aff’d,  442  F.2d  1030 
(9th  Cir.  1971). 


U.S.  v.  Kathryn  R.  Fitzgerald,  A-30973  (July  25, 
1969) 

Kathryn  R.  Fitzgerald  & John  Holden  v. 
Walter  J.  Hickel,  Civil  No.  70-421-Phx., 

D.  Ariz.  Judgment  for  defendant,  Nov.  23, 
1970. 


U.S.  v.  Harlan  H.  Foresyth,  15  IBLA  43  (1974), 
Petition  for  review  granted  by  order  of  Oct.  30, 
1975 

Earl  J.  Brubaker,  Frank  Jobe,  Jr.  & Rexford  L. 
Mitchell  v . Cecil  Andrus,  Secretary  of  the 
Interior , et  al . , Civil  No.  77-W-280,  D.  Colo. 
Suit  pending. 


U.S.  v.  Everett  Foster  et  al.,  65  I.D.  1 (1958) 

Everett  Foster  et  al.  v.  Fred  A.  Seaton,  Civil 
No.  344-58.  Judgment  for  defendants,  Dec.  5, 
1958  (opinion);  aff'd,  271  F.2d  836  (1959);  no 
petition. 


U.S.  v.  Andrew  L.  Freese  II,  37  IBLA  7 (1978) 

Andrew  L.  Freese  II  v.  Cecil  D.  Andrus,  Secre- 
tary of  the  Interior,  Civil  No.  CIV  78-1314, 

D.  Idaho.  Suit  pending. 


U.S.  v.  Jack  L.  Gardener,  18  IBLA  175  (1974) 

Jack  L.  Gardener  v . Secretary  of  the  Interior, 
Civil  No.  75-1413-R,  C.D.  Cal.  Judgment  for 
defendant,  June  16,  1975;  notice  of  appeal 
filed,  Aug.  8,  1975. 


U.S.  v.  Fred  & Eileen  Garner,  30  IBLA  42  (1977) 

Fred  & Eileen  Garner  v.  U.S.  et  al . , Civil  No. 
78-0314,  D.  Colo.  Suit  pending. 


U.S.  v.  Fred  Garula,  A-29948  (June  3,  1964) 

Fred  Garula  v.  Stewart  L.  Udall,  Civil  No. 
8998,  D.  Colo.  Judgment  for  plaintiff, 

268  F.  Supp.  910  (1967);  rev’d,  405  F.2d  1181 
(10th  Cir.  1968);  no  petition. 


U.S.  v.  Golden  Eagle  Mining  Corp.,  A-30864 
(Sept.  25,  1967) 

Golden  Eagle  Mining  Corp.  v.  Stewart  L.  Udall, 
Secretary  of  the  Interior,  Civil  No.  S-937, 
E.D.  Cal.  Dismissed  for  lack  of  prosecution, 
Oct.  6,  1969;  no  appeal. 


U.S.  v.  Golden  Grlgg  et  al.,  82  I.D.  123  (1975) 
Golden  T.  Grigg,  LeFawn  Grigg,  Fred  Baines, 


Otis  H.  Williams, 

Kathryn  Williams,  Lovell 

Taylor,  William 

A. 

Anderson,  Saragene  Smith, 

Thomas  M.  Anderson 

, Bonnie  Anderson,  Charles  L. 

Taylor,  Darlene 

Baines,  Luann  & Paul  E.  Hogg  v. 

U.S. , Rogers  C. 

B. 

Morton,  Secretary  of  the 

Interior,  Civil 

No 

. 1-75-75,  D.  Idaho.  Judg- 

ment  for  defendant,  Nov.  6,  1979. 


U.S.  v.  Gunslght  Mining  Co.,  5 IBLA  62  (1972) 

Gunsight  Mining  Corp.  v.  Rogers  C.  B.  Morton, 
Civil  No.  72-92  Tuc,  D.  Ariz.  Dismissed, 
Sept.  11,  1973;  no  appeal. 


U.S.  v.  C.  V.  Hallenbeck  et  al. , 21  IBLA  296  (1975) 

Charles  V.  Hallenbeck,  Jr.  & Clyde  A. 
Hallenbeck,  as  Individuals,  as  Trustees,  & as 
Members  of  a Class  v.  Bureau  of  Reclamation, 
Civil  No.  75-M-786,  D.  Colo.  Judgment  for 
defendant,  Sept.  2,  1976;  aff'd,  590  F.2d 
852  (10th  Cir.  1979). 


U.S.  v.  Urban  Harenberg  et  al.,  11  IBLA  153  (1973) 

Century  Industrles-Flagstaf f , an  Arizona  Corp. 
(successor-in-interest  to  Urban,  LaVaun, 

Sylvan  L.  & Beth  Harenberg,  & to  Flagstaff 
Service  & Materials  Co.,  an  Arizona  Corp., 
bankrupt ) v.  U.S.,  Rogers  Morton,  Secretary  of 
the  Interior,  et  al.,  Civil  No.  75-157  PCT  WPC, 
D.  Ariz.  Suit  pending. 
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U.S.  v.  Richard  P.  Haskins,  A-30737  (Dec.  ID,  1966), 
T~IBLA  77  (1971) 

Richard  P.  Haskins  for  Himself  & as  Admin,  of 
The  Estate  of  Bartholomew  H.  Haskins,  Deceased 
v.  Udall , Civil  No.  67-1815-CC,  C.D.  Cal. 
Judgment  for  defendant,  Apr.  15,  1968;  remanded 
to  the  Director,  Bureau  of  Land  Management  for 
an  exercise  of  discretion,  Oct.  3,  1969. 

U.S.  v.  Richard  P.  Haskins,  Civil  No.  72-746 
JWC,  C.D.  Cal.  Judgment  for  plaintiff, 

Mav  18,  1972  (opinion);  rehearing  denied, 

June  28,  1972;  aff'd  & remanded  for  further 
proceedings,  Oct.  25,  1974;  no  petition. 


U.S.  v.  Gerald  D.  Heden  et  al.,  19  IBLA  326  (1975) 

Gerald  D.  & Sharon  A.  Heden,  John  D.  & 

Diane  E.  Prichard  v.  The  Secretary  of  the 
Interior , Civil  No.  75-543,  D.  Ore.  Dis- 
missed, Aug.  4,  1977;  aff'd,  Mar.  19,  1980. 


U.S.  v.  Henault  Mining  Co.,  73  I.D.  184  (1966) 

Henault  Mining  Co.  v.  Harold  Tysk  et  al . , 

Civil  No.  634,  D.  Mont.  Judgment  for  plain- 
tiff, 271  F.  Supp.  474  (1967);  rev'd  & remanded 
for  further  proceedings,  419  F.2d  766  (9th  Cir. 
1969);  cert,  denied,  398  U . S . 950  (1970);  judg- 
ment for  defendant,  Oct.  6,  1970. 


U.S.  v.  Charles  H.  Henrikson  et  al.,  70  I.D.  212 
(1963) 

Charles  H.  Henrikson  et  al.  v.  Stewart  L. 
Udall  et  al.,  Civil  No.  41749,  N.D.  Cal. 
Judgment  for  defendant,  229  F.  Supp.  510 
(1964);  aff'd,  350  F.2d  949  (9th  Cir.  1965); 
cert,  denied,  384  U.S.  940  (1966). 


U.S.  v.  Taylor  T.  Hicks  et  al.,  A-30780  (Oct.  24, 
1967) 

Taylor  T.  Hicks  et  al.  v.  U . S . , Stewart  L . 
Udall,  Secretary  of  the  Interior,  Civil  No. 
Civ. -1202  Pet.,  D.  Ariz.  Judgment  for  defen- 
dant, Mar.  26,  1970. 


U.S.  v.  Ernest  Higbee  et  al.,  A-31063  (Apr.  1,  1970) 

Ernest  Higbee  et  al.  v.  Rogers  C.  B.  Morton 
et  al . , Civil  No.  1674,  D.  Nev.  Judgment  for 
defendant.  May  5,  1972;  vacated  & remanded, 

July  22,  1974;  amended,  Sept.  13,  1974;  va- 
cated & remanded  to  the  Secretary  for  taking 
of  further  evidence  for  reconsideration  of  the 
issues,  Dec.  19,  1974. 


U.S.  v.  Humboldt  Placer  Mining  Co.  & Del  De  Rosier, 
79  I.D.  709  (1972) 

Humboldt  Placer  Mining  Co.  & Del  De  Rosier  v. 
Secretary  of  the  Interior,  Civil  No.  S-2755, 
E.D.  Cal.  Dismissed  with  prejudice,  June  12, 
1974;  aff'd,  549  F.2d  622  (9th  Cir.  1977); 
petition  for  cert,  filed,  June  25,  1977. 


U.S.  v.  Ideal  Cement  Co.,  5 IBLA  235  (1972) 

Ideal  Basic  Industries,  Inc.,  formerly  known 
as  Ideal  Cement  Co.  v.  Rogers  C.  B.  Morton, 
Civil  No.  J-12-72,  D.  Alaska.  Judgment  for 
defendant,  Feb.  25,  1974;  motion  to  vacate 
judgment  denied,  May  6,  1974;  aff'd,  542  F.2d 
1364  (9th  Cir.  1976). 


U.S.  v.  Independent  Quick  Silver  Co.,  72  I.D.  367 
(1965) 

Independent  Quick  Silver  Co.,  an  Oregon  Corp. 
v.  Stewart  L.  Udall,  Civil  No.  65-590,  D.  Ore. 
Judgment  for  defendant,  262  F.  Supp.  583 
(1966);  appeal  dismissed. 


U.S.  v.  Leroy  S.  Johnson,  et  al.,  39  IBLA  337 
(1979) 

Leroy  S.  Johnson,  Joseph  I.  Barlow, 

Frederick  Merril  Jessop,  Daniel  Barlow, 

Edson  P.  Jessop,  Fred  M.  Jessop,  Dan  C. 
Jessop  & Samuel  S.  Barlow  v . U . S . , 

Cecil  D.  Andrus,  Secretary  of  the  Interior, 
Civil  No.  C-79-0486,  D.  Utah.  Suit  pending. 


U.S.  v.  Menzel  G.  Johnson,  16  IBLA  234  (1974) 
See  M.  G.  Johnson 


U.S.  v.  R.  B.  Johnson,  A-30405  (Oct.  28,  1965) 

R.  B.  Johnson  v.  Stewart  L.  Udall,  Civil  No. 
1071,  D.  Ariz.  Judgment  for  defendant, 

Nov.  21,  1967;  no  appeal. 


U.S.  v.  Robert  N.  Johnson  et  al.,  A-30828  (Jan.  29, 

I%8) 

Robert  N.  Johnson  et  al.  & Thelma  A.  Johnson 
as  individ.  & as  Executrix  of  Nolan  F.  Fultz 
estate  v.  Stewart  L.  Udall,  Civil  No.  68-994- 
AAH,  C.D.  Cal.  Judgment  for  plaintiff,  292  F. 
Supp.  738  (1968);  no  appeal. 


U.S.  v.  David  L.  & Kathryn  King,  A-30217  (Dec.  29, 
1964) 

David  L.  & Kathryn  King  v.  Bureau  of  Land  Man- 
agement , Civil  No.  S2765,  E.D.  Cal.  Dismissed 
Oct.  30,  1973;  no  appeal. 


U.S.  v.  William  C.  King,  15  IBLA  210  (1974) 

William  C.  King  v.  U.S.,  & The  Secretary  of 
the  Interior,  et  al.,  Civil  No.  74-151-TUC-JAW 
D.  Ariz.  Judgment  for  defendant,  July  10, 
1975;  dismissed,  Jan.  7,  1977. 


U.S.  v.  Horace  J.  & Elsie  Marie  Knowlton,  A-30912 
("May  21,  1968) 

Elsie  Marie  & Horace  J.  Knowlton  v.  Walter  J. 
Hickel,  Secretary  of  the  Interior,  Civil  No. 
C-191-69,  D.  Utah.  Judgment  for  defendant, 
Nov.  13,  1970. 
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U.S.  v.  Charles  W.  & Cora  A.  Kohl,  5 IBLA  298 
(1972) 

Charles  W.  & Cora  A.  Kohl  v.  Steve  Yurich  & 
Rogers  C.  B.  Morton,  et  al.,  Civil  No.  2155, 
D.  Mont.  Dismissed  with  prejudice,  Jan.  17, 
1973;  no  appeal. 


U.S.  v.  Richard  Dean  Lance,  73  I.D.  218  (1966) 

Richard  Dean  Lance  v.  Stewart  L.  Udall  et  al.. 
Civil  No.  1864,  D.  Nev.  Judgment  for  defen- 
dant, Jan.  23,  1968;  no  appeal. 


U.S.  v.  Lane  Minerals,  Inc.,  A-304D7  (Mar.  28, 

1966) 

Lane  Minerals,  Inc,  v.  Stewart  L.  Udall  & the 
Confederated  Salish  & Kootenai  Tribes  of  the 
Flathead  Indian  Reservation,  Civil  No.  67-535, 
D.  Ore.  Judgment  for  defendant,  Feb.  2,  1970. 


U.S.  v.  Ethel  Schell  Larsen  & Minerals  Trust  Corp., 

9 IBLA  247  (1973) 

Ethel  Schell  Larsen  & Minerals  Trust  Corp.  v. 
Rogers  C.  B.  Morton,  Secretary  of  the  Interior, 
Civil  No.  73-119-TUC-JAW , D.  Ariz.  Judgment 
for  defendant.  Sept.  24,  1974;  no  appeal. 


U.S.  v.  Lost  Polack  Mining  Ass'n,  38  IBLA  101 
(1978) 

Lost  Polack  Mining  & Exploration  Co.  v.  Cecil 
Andrus,  Secretary  of  the  Interior,  Civil  No. 
79-56  PHX  CAM,  D.  Ariz.  Suit  pending. 


U.S.  v.  William  A.  McCall  & R.  J.  Kaltenborn, 

1 IRLA  115  (1970) 

William  A.  McCall  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al.,  Civil  No. 
74-70  RDF,  D.  Nev.  Judgment  for  defendant, 
Oct.  1,  1975. 


U.S . v.  William  A.  McCall,  Sr.,  The  Dredge  Corp., 
Estate  of  Olaf  H.  Nelson,  Deceased,  Small  Tract 
Applicants  Ass'n,  Intervenor,  78  I.D.  71  (1971) 

William  A.  McCall,  Sr.,  The  Dredge  Corp.  & 
Olaf  H.  Nelson  v.  John  F.  Boyles  et  al., 
Civil  No.  74-68(RDF),  D.  Nev.  Judgment  for 
defendant,  June  8,  1976. 


U.S.  v.  William  A.  McCall,  Sr.,  Estate  of  Olaf 
Henry  Nelson,  Deceased,  7 IBLA  21;  79  I.D.  457 
(1972) 

William  A.  McCall,  Sr.  & the  Estate  of  Olaf 
Henry  Nelson,  deceased  v.  John  S.  Boyles, 
District  Manager,  Bureau  of  Land  Management, 
Thomas  S.  Kleppe,  Secretary  of  the  Interior, 


et  al^,  Civil  No.  LV-76-155  RDF,  D.  Nev. 
Judgment  for  defendant,  Nov.  4,  1977;  appeal 
filed. 


U.S.  v.  Kenneth  McClarty,  71  I.D.  331  (1964), 

76  I.D.  193  (1969) 

Kenneth  McClarty  v.  Stewart  L.  Udall  et  al., 
Civil  No.  116,  E.D.  Wash.  Judgment  for 
defendant.  May  26,  1966;  rev'd  & remanded, 
408  F.2d  907  (9th  Cir.  1969);  remanded  to 
the  Secretary,  May  7,  1969;  vacated  & 
remanded  to  Bureau  of  Land  Management, 

Aug.  13,  1969. 


U.S.  v.  Charles  Maher  et  al.,  5 IBLA  209,  79  I.D. 
109  (1972) 

Charles  Maher  & L.  Franklin  Mader  v.  Rogers 
C.  B.  Morton,  Secretary  of  the  Interior,  Civil 
No.  1-72-153,  D.  Idaho.  Dismissed  without 
prejudice,  Apr.  3,  1973. 


U.S.  v.  Mary  A.  Mattey,  67  I.D.  63  (1960) 

U.S.  v.  Edison  R.  Nogueira  et  al . , Civil  No. 
65-220-PH,  C.D.  Cal.  Judgment  for  defendant, 
Nov.  16,  1966;  rev'd  & remanded,  403  F.2d  816 
(1968);  no  petition. 


U.S.  v.  Alvin  M.  May,  A-30675  (July  25,  1968) 

Alvin  M.  May  v.  Stewart  Udall  et  al.,  Civil 
No.  R-2107,  D.  Nev.  Judgment  for  plaintiff, 
Dec.  15,  1969. 


U.S.  v.  Frank  & Wanita  Melluzzo,  76  I.D.  160  (1969) 
32  IBLA  46  (1977) 

Frank  & Wanita  Melluzzo  v.  Rogers  C.  B.  Morton 
Civil  No.  CIV  73-308  PHX  CAM,  D.  Ariz.  Judg- 
ment for  defendant,  June  19,  1974;  aff'd  in 
part  & rev'd  & remanded  in  part,  534  F.2d  860 
(9th  Cir.  1976);  no  petition. 

Frank  & Wanita  Melluzzo  v.  Cecil  Andrus, 
Secretary  of  the  Interior,  Civil  No. 

CIV-79-282  PHX,  CAM,  D.  Ariz.  Judgment 
for  defendant,  May  20,  1980. 


U.S.  v.  Frank  & Wanita  Melluzzo,  et  al.,  76  I.D. 
181  (1969);  reconsideration,  1 IBLA  37,  77  I.D. 
172  (1970) 

WJM  Mining  & Development  Co.  et  al.  v . Rogers 
C.  B.  Morton,  Civil  No.  70-679,  D.  Ariz. 
Judgment  for  defendant,  Dec.  8,  1971;  dis- 
missed, Feb.  4,  1974. 


U.S.  v.  Mineral  Ventures,  Ltd.,  80  I.D.  792  (1973) 

Mineral  Ventures,  Ltd,  v . The  Secretary  of  the 
Interior , Civil  No.  74-201,  D.  Ore.  Judgment 
for  defendant,  July  10,  1975;  vacated  & re- 
manded, May  3,  1977;  modified  amended  judgment 
Sept.  9,  1977. 
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U.S.  v.  G.  Patrick  Morris  et  al.,  82  I.D.  146  (1975) 

G.  Patrick  Morris,  Joan  E.  Roth,  Elise  L. 
Neeley,  Lyle  D.  Roth,  Vera  M.  Baltzor  (for- 
merly Vera  M.  Noble),  Charlene  S.  & George  R. 
Baltzor,  Juanita  M.  & Nellie  Mae  Morris,  Milo 
& Peggy  M.  Axelsen,  & Farm  Development  Corp. 
v.  U.S.  & Rogers  C.  B.  Morton,  Secretary  of 
the  Interior,  Civil  No.  1-75-74,  D.  Idaho. 

Aff'd  in  part,  rev'd  in  part,  Dec.  20,  1976; 
rev'd,  Nov.  16,  1978. 


U.S.  v.  Ernest  Evon  Moseley,  A-30971  (Dec.  13, 
T967) 

Ernest  E.  Moseley  v.  Udall,  Civil  No.  6939 
Phx.,  D.  Ariz.  Judgment  for  defendant, 

May  20,  1969;  aff'd,  442  F.2d  1030  (9th  Cir. 
1971);  no  petition. 


U.S.  v.  G.  C.  (Tom)  Mulkern,  A-27746  (Jan.  19, 

1959) 

G.  C.  (Tom)  Mulkern  v.  James  Keough,  Civil  No. 
299,  D.  Nev.  Judgment  for  defendant,  Feb.  19, 
1963  (opinion);  aff'd,  326  F.2d  896  (9th  Cir. 
1964);  no  petition. 


U.S.  v.  Christian  F.  Murer,  4 IBLA  242  (1972) 

Christian  F.  Murer  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  Civil  No.  C-3941, 
D.  Colo.  Judgment  for  defendant,  Mar.  22, 
1973  (oral  opinion);  no  appeal. 


U.S.  v.  National  Motor  Service  Co.,  15  IBLA  23 
(1974) 

National  Motor  Service  Co.,  Successor  to 
Gary  K.  Lloyd  v.  Rogers  C.  B.  Morton,  Secre- 
tary of  the  Interior,  Civil  No.  1-74-41, 

D.  Idaho.  Complaint  dismissed  with  prejudice, 
Feb.  24,  1976. 


U.S.  v.  Leonard  F.  Nelson,  IBLA  71-57  (Dec.  6, 

1972)  (Supp.  I),  28  IBLA  314  (1977) 

Leonard  F.  Nelson  v.  Rogers  C.  B.  Morton  et 
al . , Civil  No.  A-3-73,  D.  Alaska.  Dismissed 
with  prejudice,  368  F.  Supp.  692  (1974);  rev'd 
& remanded,  Jan.  14,  1976;  no  petition. 


U.S.  v.  Melvin  L.  Nevitt,  A-30030  (July  28,  1964) 

U.S.  v.  Melvin  L.  Nevitt,  Civil  No.  3423-SD-C, 
S.D.  Cal.  Judgment  for  plaintiff,  Nov.  28, 
1966;  no  appeal. 


U.S.  v.  New  Jersey  Zinc  Co.,  74  I.D.  191  (1967) 

The  New  Jersey  Zinc  Corp.,  a Del.  Corp.  v . 
Stewart  L.  Udall,  Civil  No.  67-C-404,  D.  Colo. 
Dismissed  with  prejudice,  Jan.  5,  1970. 


U.S.  v.  W.  G.  & Eva  Rose  Nickol,  9 IBLA  117  (1973) 

W.  G.  & Eva  Rose  Nickol  v.  U.S.  & Rogers  C.  B. 
Morton,  Secretary  of  the  Interior,  Civil  No. 
9995  D.N.M.  Dismissed,  Oct.  5,  1973;  rev'd  & 
remanded,  June  18,  1974;  rehearing  denied, 
Sept.  30,  1974;  remanded  to  the  Dept,  for  fur- 
ther proceedings,  Jan.  30,  1975;  no  appeal. 


U.S.  v.  Lloyd  O' Callaghan,  Sr.  et  al.,  79  I.D.  689 
(1972),  U.S.  v.  Lloyd  O'Callaghan,  Sr.,  Contest 
No.  R-04845  (July  7,  1975),  29  IBLA  333  (1977) 

Lloyd  O'Callaghan,  Sr.,  Individually  & as 
Executor  of  the  Estate  of  Ross  O'Callaghan 
v.  Rogers  Morton  et  al.,  Civil  No.  73-129-S, 
S.D.  Cal.  Aff'd  in  part  & remanded.  May  14, 
1974.  Judgment  for  defendant,  May  16,  1978, 
aff'd,  May  8,  1980. 


U.S.  v.  Wilma  L.  Oldaker,  A-30378  (Aug.  26,  1965) 

Wilma  Oldaker  v.  Stewart  L.  Udall,  Civil  No. 
A-98-65,  D.  Alaska.  Stipulated  dismissal  with 
prejudice,  Mar.  3,  1967;  no  appeal. 


U.S.  v.  J.  R.  Osborne  et  al.,  77  I.D.  83  (1970), 

28  IBLA  13  (1976),  reconsideration  denied  by 
order  dated  Jan.  4,  1977 

J.  R.  Osborne,  individually  & on  behalf  of 
R.  R.  Borders  et  al.  v.  Rogers  C.  B.  Morton 
et  al . , Civil  No.  1564,  D.  Nev.  Judgment  for 
defendant.  Mar.  1,  1972;  remanded  to  Dist.  Ct. 
with  directions  to  reassess  Secretary's  conclu- 
sion, Feb.  22,  1974;  remanded  to  the  Dept,  with 
orders  to  re-examine  the  issues,  Dec.  3,  1974. 

Bradford  Mining  Corp.,  Successor  of  J.  R. 
Osborne,  agent  for  various  persons  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior,  Civil  No. 
LV-77-218,  RDF,  D.  Nev.  Suit  pending. 


U.S.  v.  Pittsburgh  Pacific  Co.,  30  IBLA  388; 

84  I.D.  282  (1977) 

Pittsburgh  Pacific  Co.  v.  U.S.,  Dept,  of  the 
Interior,  Cecil  Andrus,  Joseph  W.  Goss,  Anne 
Poindexter  Lewis,  Martin  Rltvo,  State  of 
South  Dakota,  Dept,  of  Environmental  Protec- 
tion & Allen  Lockner,  Civil  No.  CIV77-5055, 
W.D.S.D.  Suit  pending. 

State  of  South  Dakota  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  et  al.,  Civil  No. 
CIV  77-5058,  W.D.S.D.  Dismissed,  Dec.  26, 
1978. 


U.S.  v.  Paul  C.  Poncia  et  al. , 11  IBLA  302  Q973) 

Paul  C.,  Opal  L.,  John  C.,  & Dorothy  Poncia  v . 
Rogers  C.  B.  Morton,  Secretary  of  the  Interior, 
Civil  No.  1-73-93,  D.  Idaho.  Remanded  to  the 
Secretary  of  Interior  for  consideration, 

Sept.  28,  1976. 
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U.S.  v.  Richard  C.  Porter  et  al.,  A-29882  (Apr.  24, 
1964) 

Hal  W.  Eldridge  et  al.  v.  Secretary  of  the 
Interior,  Civil  No.  64-353,  D.  Ore.  Judgment 
for  defendant,  Dec.  15,  1965  (opinion);  no 
appeal . 


U.S.  v.  E.  V.  Pressentln  et  al.,  A-27495  (Apr.  2, 
1958) 

E.  V.  Pressentln  v.  Fred  A.  Seaton,  Civil  No. 
4804,  W.D.  Wash.  Voluntary  dismissal  by 
plaintiff  entered,  July  24,  1959. 

E.  V.  Pressentln  et  al.  v . Fred  A.  Seaton, 
Civil  No.  1907-59.  Judgment  for  defendant, 
Jan.  15,  1960;  rev'd  & remanded,  284  F.2d  195 
(I960);  see  A-30004,  71  I.D.  447  (1964). 


U.S.  v.  E.  V.  Pressentln  & Devisees  of  the  H.  S. 
Martin  Estate,  71  I.D.  447  (1964) 

E.  V.  Pressentln,  Fred  J.  Martin,  Admin,  of 
H.  A.  Martin  Estate  v.  Stewart  L.  Udall  & 
Charles  Stoddard,  Civil  No.  1194-65.  Judgment 
for  defendant,  Mar.  19,  1969;  no  appeal. 


U.S.  v.  C.  F.  Pruess,  Sr.,  A-28641  (Aug.  22,  1961) 

C.  F.  Pruess,  Sr.  v.  Stewart  L.  Udall,  Civil 
No.  1331-62.  Judgment  for  defendant.  May  12, 
1964;  remanded,  359  F.2d  615  (1965);  judgment 
for  defendant,  Jan.  4,  1966;  per  curiam  dec., 
remanded  for  transfer  to  Dist.  Ct.  for  Oregon. 
Not  reported. 

C.  F.  Pruess,  Sr.  v.  Stewart  L.  Udall,  Civil 
No.  67-167,  D.  Ore.  Judgment  for  defendant, 

286  F.  Supp.  138  (1968);  aff'd,  410  F.2d  750 
(9th  Cir.  1969);  cert,  denied,  396  U.S.  967 
(1969);  rehearing  denied,  397  U.S.  1003  (1970). 


U.S.  v.  William  D.  Pulliam  et  al.,  1 IBLA  143  (1970) 

William  D.  Pulliam  et  al.  v . Secretary  of  the 
Interior,  Civil  No.  71-649,  D.  Ariz.  Dis- 
missed on  the  merits,  Mar.  29,  1973;  no  appeal. 


U.S.  v.  Chester  L.  Ramsey,  29  IRLA  243  (1977) 

Chester  Lee  Ramsey  v.  Cecil  Andrus,  Secretary 
of  the  Interior,  et  al.,  Civil  No.  CIV  S-77- 
348-TJM,  D.  Cal.  Suit  pending. 


U.S.  v.  Marvin  C.  Ramsey  et  al.,  14  IRLA  152  (1974) 

Marvin  C.  & Vesta  Ruth  Ramsey  v.  The  Secretary 
of  the  Interior,  Civil  No.  74-192,  D.  Ore. 
Dismissed,  May  1,  1975;  aff'd,  Mar.  22,  1977. 


U.S.  v.  Ramsher  Mining  & Engineering  Co.,  13  IRLA 
268  (1973) 

Ramsher  Mining  & Engineering  Co.  v.  Secretary 
of  the  Interior,  Bureau  of  Land  Management, 


Civil  No.  CV-74-3062-WMB,  C.D.  Cal.  Dismissed 
with  prejudice,  Feb.  11,  1975;  aff'd,  Oct.  15, 
1976. 


U.S.  v.  Cecil  R.  Reed,  A-30354  (Sept.  29,  1965) 

Cecil  R.  Reed  v.  Stewart  L.  Udall  et  al., 
Civil  No.  1784,  D.  Nev.  Judgment  for  defen- 
dant, Dec.  19,  1967;  aff'd,  416  F.2d  377 
(9th  Cir.  1969);  cert,  denied,  397  U.S.  924 
(1970). 


U.S.  v.  George  A.  & Dorothy  Relyea,  A-30909 
(June  25,  1968) 

George  A.  & Dorothy  Relyea  v.  Stewart  Udall, 
Secretary  of  the  Interior,  Civil  No.  3-68-20, 
D.  Idaho.  Judgment  for  defendant,  Feb.  19, 
1970;  no  appeal. 


U.S.  v.  Amos  D.  & Lena  S.  Robinette,  A-31036, 
A-31133  (Mar.  4,  1970) 

Amos  D.  Robinette  v.  Rogers  C.  B.  Morton  et 
al. , Civil  No.  71-1156-HP,  C.D.  Cal.  Com- 
plaint dismissed  with  prejudice,  Oct.  22, 
1971;  appeal  dismissed,  Apr.  18,  1972. 


U.S.  v.  R.  E.  & Barbara  J.  Rodgers,  32  IBLA  77 
~ (1977) 

R.  E.  & Barbara  Rodgers  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Civil  No.  78-119, 
D.  Ore.  Suit  pending. 


U.S.  v.  Robert  A.  Rukke,  Registered  Agent, 
Valumlnes,  Inc,  et  al.,  32  IBLA  155  (1977) 

Robert  A.  Rukke,  Secretary,  Valumines,  Inc., 
Milo  Moore,  William  Soren,  George  Dunlap  (aka 
George  Dunlop)  & Estate  of  Eugene  Francis 
Dunlap  (aka  Gene  Dunlop)  v.  U.S.,  Civil  No. 
C77-206T,  D.  Wash.  Suit  pending. 


U.S.  v.  Dan  S.  Russell,  40  IRLA  309  (1979) 

Dan  S.  Russell  v.  John  R.  McGuire, 
Individ.  & as  Chief,  Forest  Service, 

DOA,  Bob  Berglund,  Individ.  & as  Sec, 
of  Agriculture,  Frank  Gregg,  Individ. 

& as  Dir.,  BLM,  Cecil  D.  Andrus,  Individ. 
& as  Secretary  of  the  Interior,  Civil  No. 
79-949,  D.  Ore.  Suit  pending. 


U.S.  v.  Robert  B.  Salnberg,  5 IBLA  270  (1972) 

Robert  B.  Salnberg,  Rose  Mary  Druse,  Frank 
Patrick  Vallely,  Jr.,  & William  J.  Vallely  v. 
Rogers  C.  B.  Morton,  Civil  No.  72-217-PCT, 

D.  Ariz.  Dismissed,  363  F.  Supp.  1259  (1973); 
no  appeal. 
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U.S.  v.  Edwin  R.  Saurers  et  al.,  A-30097  (July  9, 
1964) 

Edwin  R.  Saurers  et  al.  v.  Stewart  L.  Udall, 
Civil  No.  6245,  W.D.  Wash.  Judgment  for 
defendant,  July  19,  1965;  no  appeal. 


U.S.  v.  Charles  L.  Seeley  et  al.,  A-28127  (Jan.  28, 
i960) 

Charles  L.  Seeley  et  al.  v.  Secretary  of  the 
Interior,  Civil  No.  3693-60  & No.  41094,  N.D. 
Cal.  Judgment  for  defendant,  July  29,  1964; 
appeal  dismissed,  Dec.  16,  1964. 


U.S.  v.  Ollie  Mae  Shearman  et  al.,  73  I.D.  386 
(1966) 

See  Idaho  Desert  Land  Entries  - Indian  Hill  Group 


U.S.  v.  Silverton  Mining  & Milling  Co.,  IBLA  70-22 
(Sept.  23,  1970) 

Multiple  Use  Inc,  v.  Rogers  C.  B.  Morton, 
Civil  No.  71-211,  D.  Ariz.  Judgment  for 
defendant,  353  F.  Supp.  184  (1972);  aff'd, 

504  F.2d  448  (9th  Cir.  1974);  no  petition. 


U.S.  v.  Thomas  R.  Shuck,  A-27965  (Feh.  2,  1960) 

Thomas  R.  Shuck  v.  Roy  T.  Helmandollar , 
Civil  No.  68?  Pet.,  D.  Ariz.  Judgment 
for  defendant,  Dec.  7,  1961;  no  appeal. 


U.S.  v.  C.  F.  Snyder  et  al.,  72  I.D.  223  (1965) 

Ruth  Snyder,  Adm'r(x)  of  the  Estate  of  C.  F. 
Snyder,  Deceased  et  al.  v.  Stewart  L.  Udall, 
Civil  No.  66-C-131,  D.  Colo.  Judgment  for 
plaintiff,  267  F.  Supp.  110  (1967);  rev'd, 

405  F.2d  1179  (10th  Cir.  1968);  cert,  denied, 
386  U.S.  819  (1969). 


U.S.  v.  Southern  Pacific  Co.,  77  I.D.  41  (1970) 

Southern  Pacific  Co.  et  al.  v.  Rogers  C.  B. 
Morton  et  al.,  Civil  No.  S-2155,  E.D.  Cal. 
Judgment  for  defendant,  Nov.  20,  1974. 


U.S.  v.  Clarence  T.  & Mary  D.  Stevens,  77  I.D.  97 
(1970) 

Clarence  T.  & Mary  D.  Stevens  v.  Walter  J. 

Hi eke 1 , Civil  No.  1-70-94,  D.  Idaho.  Judgment 
for  defendant,  June  4,  1971. 


U.S.  v.  Charles  E.  Stewart,  A-28966  (Sept.  25,  1962) 

Charles  E.  Stewart  v.  Gordon  Penny  et  al.. 

Civil  No.  1619,  D.  Nev.  Judgment  for  plain- 
tiff, 238  F.  Supp.  821  (1965);  no  appeal. 


U.S.  v . Cornelius  D.  Sullivan  (a/k/a  Corney 

Sullivan)  & Josie  L.  Sullivan,  5 IBLA  275  (1972) 

Cornelius  D.  & Josie  L.  Sullivan  v.  U.S.,  Ct. 
■ Cl.  No.  193-69.  Dismissed,  Oct.  27,  1972. 


U.S.  v.  Elmer  H.  Swanson,  81  I.D.  14  (1974), 

34  IBLA  25  (1978) 

Elmer  H.  Swanson  v.  Rogers  C.  B.  Morton,  Sec- 
retary  of  the  Interior,  Civil  No.  4-74-10,  D. 
Idaho.  Dismissed  without  prejudice,  Dec.  23, 
1975  (opinion). 

Elmer  H.  Swanson  & Livingston  Silver,  Inc,  v. 
Cecil  D.  Andrus,  Secretary  of  the  Interior, 
Civil  No.  CIV-78-4045,  D.  Idaho.  Suit  pending. 


U.S.  v.  Tempest  Mining  Co.,  40  IBLA  297  (1979) 

Tempest  Mining  Corp.  v.  U.S.,  Dept,  of 
Interior,  Bureau  of  Land  Management  & 
Secretary  of  the  Interior,  Civil  No. 

CIV  79-1103,  D.  Idaho.  Suit  pending. 


U.S.  v.  C.  Fred  Underwood  et  al.,  22  IBLA  62  (1975), 
(amended  decision)  22  IBLA  70  (1975) 

C.  Fred  Underwood,  Chloe  Underwood  & Jack  D. 
Canon  v.  The  Secretary  of  the  Interior,  Civil 
No.  S-76-91  PCW,  E.D.  Cal.  Judgment  for  de- 
fendant, June  23,  1977;  aff'd.  Mar.  19,  1980. 


U.S.  v.  United  States  Pumice  Co.,  37  IBLA  153 
(1978);  Supplemental  Order  of  Intervention, 

June  1,  1979,  Clarification  of  Order  of  June  1, 
1979,  dated  July  18,  1979 

The  Wilderness  Society,  McKenzie  Fly- 
fishers,  The  Obsidians,  et  al.  v. 

Cecil  D.  Andrus,  Secretary  of  the 
Interior,  Civil  No.  79-0296.  Dismissed, 

May  30, 1979. 


U.S.  v.  U.S.  Silica  Corp.  et  al.,  A-30400  (Aug.  24, 
1965) 

Simplot  Industries,  Inc.  v.  Udall,  Civil  No. 
1024-S,  D.  Nev.  Judgment  for  defendant. 

Sept.  26,  1969;  no  appeal. 


U.S.  v.  Alfred  N.  Verrue,  75  I.D.  300  (1968) 

Alfred  N.  Verrue  v.  U.S.  et  al.,  Civil  No. 
6898  Phx.,  D.  Ariz.  Rev'd  & remanded, 

Dec.  29,  1970;  aff'd,  457  F.2d  1202  (9th  Cir. 
1971);  no  petition. 


U.S.  v.  Kenneth  0.  Watkins  & Harold  E.  L.  Barton, 
A-29862  (Apr.  24,  1966),  A-30659  (Oct.  19,  1967) 

Harold  E.  L.  Barton  v.  Stewart  L.  Udall,  Sec- 
retary of  the  Interior  & U.S.,  Civil  No.  69-26, 
D.  Ore.  Judgment  for  defendant,  Mar.  17,  1971; 
aff’d,  498  F.2d  288  (9th  Cir.  1974);  cert. 
denied,  Nov.  18,  1974. 
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U.S.  v.  Oscar  W.  Weiss  et  al.,  A-30809  (Sept.  14, 
I%7),  15  IBLA  198  (1974) 

Oscar  W.  Weiss  v.  Stewart  L.  Udall,  Civil  No. 
C-882 , D.  Colo.  Remanded,  Jan.  2,  1969. 


U.S.  v.  Thomas  C.  Wells,  A-30805  (Jan.  8,  1968), 
A-30805  (Supp.)  (Apr.  25,  1969),  A-30805  (Supp. 
II)  (Nov.  17,  1969) 

Thomas  C.  Wells  v.  Udall,  Civil  No.  S-693 , 
E.D.  Cal.  Remanded  to  Secretary,  Dec.  12, 
1968;  remanded  to  Rureau  of  Land  Mgmt.  Time 
extended  to  Nov.  1,  1970,  to  comply  with  re- 
quirements of  Supp.  II.  Judgment  for  defen- 
dant, Dec.  17,  1970. 


U.S.  v.  Vernon  0.  & Ina  C.  White,  72  I.D.  552 
(1965) 

Vernon  0.  & Ina  C.  White  v.  Stewart  L.  Udall, 
Civil  No.  1-65-122,  D.  Idaho.  Judgment  for 
defendant,  Jan.  6,  1967;  aff'd,  404  F.2d  334 
(9th  Cir.  1968);  no  petition. 


U.S.  v.  Milton  Wichner,  35  IRLA  240  (1978) 

Milton  Wichner  v.  Cecil  D.  Andrus,  Secretary 
of  the  Interior,  Bob  Bergland,  Secretary  of 
Agriculture,  Frank  Gregg,  Director,  RLM, 

Edward  L.  Hastey,  State  Dir.  (California), 

BLM,  William  T.  Dresser,  Forest  Supervisor  of 
the  Angeles  National  Forest,  & U.S.,  Civil  No. 
CV  78-2804,  C.D.  Cal.  Suit  pending. 


U.S.  v.  Frank  W.  Winegar  et  al.,  81  I.D.  370  (1974) 

Shell  Oil  Co.  & D.  A.  Shale,  Inc,  v.  Rogers 

C.  B.  Morton,  Secretary  of  the  Interior,  Civil 
No.  74-F-739,  D.  Colo.  Judgment  for  plaintiff, 
Jan.  17,  1977;  aff'd,  Jan.  25,  1979. 


U.S . v.  Rodney  Wood  et  al.,  A-30697  (May  31,  1967) 

Rodney  Wood  et  al.  v.  Stewart  L.  Udall,  Sec- 
retary  of  the  Interior  & Orville  L.  Freeman, 
Secretary  of  Agriculture,  Civil  No.  S-436, 

N.D.  Cal.  Dismissed  without  prejudice,  Nov.  7, 
1967;  amended  complaint  filed;  judgment  for 
defendant.  Mar.  27,  1969;  no  appeal. 


U.S.  v.  Elodymae  Zwang , U.S.  v.  Darrell  Zwang, 

26  IBLA  41;  83  I.D.  280  (1976) 

Darrell  & Elodymae  Zwang  v.  Cecil  Andrus, 
Secretary  of  the  Interior,  Civil  No.  77-1431 
R,  D.  Cal.  Judgment  for  plaintiff,  Aug.  20, 
1979. 


U.S.  v.  Merle  I.  Zweifel  et  al.,  16  IBLA  74  (1974) 

Walter  H.  Burkhardt  et  al . v.  Rogers  C.  B. 
Morton,  Secretary  of  the  Interior  & The  Board 


of  Land  Appeals,  Civil  No.  C74-152,  D.  Wyo. 
Judgment  for  defendant,  Nov.  7,  1975. 

Consolidated  with  A.  F.  Anderson  et  al.  v. 
Rogers  C.  B.  Morton  et  al.,  Civil  No.  C74-151, 

D.  Wyo.  for  purposes  of  appeal  by  order  of 
Nov.  19,  1975.  Dismissed,  Nov.  28,  1975. 


U.S.  v.  Merle  I.  Zweifel  et  al. , 80  I.D.  323  (1973) 

Merle  I.  Zweifel  et  al.  v.  U.S.,  Civil  No. 
C-5276,  D.  Colo.  Dismissed  without  prejudice, 
Oct.  31,  1973. 

Kenneth  Roberts  et  al.  v.  Rogers  C.  B.  Morton 
& The  Interior  Board  of  Land  Appeals,  Civil 
No.  C-5308,  D.  Colo.  Dismissed  with  prejudice 
389  F.  Supp.  87  (1975);  aff'd,  549  F.2d  158 
(10th  Cir.  1977). 


United  Technical  Industries,  Inc.,  A-29406  (Apr.  24 
1963) 

Jay  Nielson  v.  J.  E.  Keough  et  al.,  Civil  No. 
C-158-63 , D.  Utah.  Dismissed,  July  13,  1964 
(opinion);  no  appeal. 


Paul  Unruh  v.  Wesley  Lawrence  Edwards,  A-30584 
(Sept.  21,  1966) 

Paul  E.  Unruh  v.  Udall  et  al . , Civil  No. 
1894-N,  D.  Nev.  Judgment  for  defendant 
June  14,  1967;  no  appeal. 


Utah  Power  & Light  Co.,  4 IBLA  62  (1971) 

Utah  Power  & Light  Co.  v.  Rogers  C.  B.  Morton 
et  al . , Civil  No.  C-5-72,  D.  Utah.  Dismissed 
with  prejudice,  Nov.  3,  1972;  aff'd.  Sept.  20, 
1974. 


Utah  Power  & Light  Co.,  14  IRLA  372  (1974) 

Utah  Power  & Light  Co.  v.  Thomas  S.  Kleppe, 
in  his  official  capacity  as  Secretary  of  the 
Interior,  Civil  No.  C-76-136,  D.  Utah.  Suit 
pending . 


Henrietta  Roberts  Vaden,  IBLA  74-1,  dismissed  by 
order,  Aug.  8,  1973,  Petition  for  Reconsideration 
denied  by  order.  May  29,  1975 

Henrietta  Roberts  Vaden,  a/k/a  Henrietta  R. 
Vaden  v.  Thomas  S.  Kleppe,  Secretary  of  the 
Interior  et  al . , Civil  No.  A75-223  CIV,  D. 
Alaska.  Stipulated  dismissal.  Mar.  31,  1976. 


E.  A.  Vaughey,  63  I.D.  85  (1956) 

E.  A.  Vaughey  v.  Fred  A.  Seaton,  Civil  No. 
1744-56.  Dismissed  by  stipulation,  Apr.  18, 
1957;  no  appeal. 
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Estate  of  Cecelia  Smith  Vergote  (Rorger),  Morris  A. 
(K.)  Charles  & Caroline  J.  Charles  (Brendale), 

5 IBIA  96;  83  I.D.  209  (1976) 

Confederated  Tribes  & Bands  of  the  Yakima 
Indian  Nation  v.  Thomas  Kleppe,  Secretary  of 
the  Interior  & Phillip  Brendale,  Civil  No. 
C-76-199,  E.D.  Wash.  Suit  pending. 


Estate  of  Florence  Bluesky  Vessell  (Unallotted 
Lac  Courte  Oreilles  Chippewa  of  Wisconsin), 

1 IBIA  312,  79  I.D.  615  (1972) 

Constance  Jean  Hollen  Eskra  v.  Rogers  C.  B 
Morton  et  al . , Civil  No.  72-C-428,  D.  Wis. 
Dismissed,  380  F.  Supp.  205  (1974);  rev'd, 
Sept.  29,  1975;  no  petition. 


Burt  A.  Wackerli  et  al.,  73  I.D.  280  (1966) 

Burt  & Lueva  G.  Wackerli,  et  al.  v.  Stewart  L. 
Udall  et  al . , Civil  No.  1-66-92,  D.  Idaho. 
Amended  complaint  filed.  Mar.  17,  1971;  judg- 
ment for  plaintiff,  Feb.  28,  1975. 


Estate  of  Amelia  Keyes  Abbot  Viramontes  Walker, 
IA-1339  (Apr.  5,  1966) 

Earlene  Ida  Abbott  Simons  v.  Udall  et  al . , 
Civil  No.  2640,  D.  Mont.  Judgment  for  defen- 
dant, 276  F.  Supp.  75  (1967);  no  appeal. 


Jack  A.  Walker,  A-30492  (Apr.  28,  1966) 

Jack  A.  Walker  v.  U.S.  & Udall,  Civil  No. 
1-66-80,  D.  Idaho.  Judgment  for  plaintiff, 
July  3,  1967;  rev'd,  409  F.2d  477  (9th  Cir. 
1969);  no  petition. 


Estate  of  Milward  Wallace  Ward,  82  I.D.  341  (1975) 

Alfred  Ward,  Irene  Ward  Wise,  & Elizabeth 
Collins  v.  Kent  Frizzell,  Acting  Secretary 
of  the  Interior,  et  al.,  Civil  No.  C75-175, 

D.  Wyo.  Dismissed,  Jan.  1,  1976. 


Wasatch  Development  Co.  et  al.,  A-28674  (May  16, 
1963) 

Joseph  B.  Umpleby  et  al.  v.  Stewart  L.  Udall, 
Civil  No.  8156,  D.  Colo.  Judgment  for  defen- 
dant, 285  F.  Supp.  25  (1968);  no  appeal. 


Weardco  Construction  Corp.,  64  I.D.  376  (1957) 

Weardco  Construction  Corp.  v.  U.S.,  Civil  No. 
278-59-PH,  S.D.  Cal.  Judgment  for  plaintiff, 
Oct.  26,  1959;  satisfaction  of  judgment  entered, 
Feb.  9,  1960. 


Estate  of  Mary  Ursula  Rock  Wellknown,  1 IBIA  83; 
78  I.D.  179  (1971) 

William  T.  Shaw,  Jr.,  et  al.  v.  Rogers  C.  B. 
Morton  et  al.,  Civil  No.  974,  D.  Mont.  Dis- 
missed, July  6,  1973  (opinion);  no  appeal. 


Estate  of  Wahwersee  R.  Werqueyah,  5 IBIA  169  (1976) 

Mattie  Wahwersee  v.  Thomas  Kleppe,  Secretary 
of  Interior,  Civil  No.  CIV-76-0845-E , W.D. 
Okla.  Suit  pending. 


Lucille  S.  West,  Duncan  Miller,  et  al.,  A-29242 
et  al.  (Feb.  25,  1963),  Duncan  Miller,  A-29231 
(Feb.  5,  1963)  

Cecil  H.  Phillips  et  al.  v.  Stewart  L.  Udall, 
Civil  No.  847-63.  Dismissed  on  behalf  of  all 
except  Lucille  S.  West;  judgment  for  defendant 
Feb.  25,  1964;  no  appeal. 


Western  Nuclear,  Inc.,  35  IBLA  146;  85  I.D.  129 
(1978) 

Western  Nuclear,  Inc.,  a Del.  Corp.,  autho- 
rized  & doing  business  in  the  State  of  Wyo. 
v.  Cecil  Andrus,  Secretary  of  the  Interior,  & 
U.S. , Civil  No.  C78-129 , D.  Wyo.  Suit  pending 


Minnie  F.  Wharton,  John  W.  Wharton,  Ruth  Wharton 
James,  Carroll  Wharton,  Iris  Wharton  Bartyl, 
Marvin  Wharton,  Thomas  Wharton,  Betty  Wharton 
Zink,  Faye  Wharton  Pamperien  & Samuel  Wharton, 

4 IBLA  287;  79  I.D.  6 (1972) 

U.S.  & Rogers  C.  B.  Morton,  Secretary  of 
the  Interior  v.  Minnie  E.  & John  W.  Wharton, 
Ruth  Wharton  James,  Carroll  Wharton,  Iris 
Wharton  Bartyle,  Marvin  Wharton,  Thomas 
Wharton,  Betty  Wharton  Zink,  Faye  Wharton 
Pamperien  & Samuel  Wharton,  Civil  No. 

70-106,  D.  Ore.  Judgment  for  defendant, 

Feb.  26,  1973;  reconsideration  denied, 

June  4,  1973;  rev'd  & remanded,  514  F.2d 
406  (9th  Cir.  1975);  no  petition. 


Richard  Wheeler,  Jr.,  34  IBLA  359  (1978) 

Richard  Wheeler,  Jr.  v.  The  Dept,  of  Interior 
& Cecil  Andrus,  Secretary  of  the  Interior, 
Civil  No.  CIV78-0750  T,  W.D.  Okla.  Suit 
pending . 


Estate  of  John  P.  Whitetail,  IA-T-23  (Apr.  17, 
1970) 

Doris  Ann  Whitetail  Parker  et  al.  v.  John 
Pappan  et  al . , Civil  No.  70-C-373,  D.  Okla. 
Dismissed,  July  10,  1973;  motion  for  new 
trial  & reconsideration  overruled,  Aug.  17, 
1973;  no  appeal. 


Estate  of  Hiemstennie  (Maggie)  Whiz  Abbott,  2 IBIA 
53,  80  I.D.  617  (1973);  4 IBIA  12,  82  I.D.  169 
(1975);  reconsideration  denied,  4 IBIA  79  (1975) 

Doris  Whiz  Burkybile  v.  Alvls  Smith,  Sr.,  as 
Guardian  Ad  Litem  for  Zelma,  Vernon,  Kenneth, 
Mona  & Joseph  Smith,  Minors,  et  al..  Civil  No 
C-75-190,  E.D.  Wash.  Judgment  for  defendant, 
Jan.  21,  1977;  no  appeal. 


cm 


Suits  for  Judicial  Review 


Buck  Willcoxson,  A-27402,  A-27403  (Dec.  17,  1956) 

Buck  Willcoxson  v.  Douglas  Henriques,  Civil 
No.  3596,  D.N.M.  Motion  of  plaintiff  to  dis- 
miss case  without  prejudice  granted,  Dec.  10, 
1957. 

Buck  Willcoxson  v.  Stewart  L.  Udall,  Civil  No. 
2029-53. 

U.S.  v.  Buck  Willcoxson  et  al.,  Civil  No. 
1492-59 . 

Buck  Willcoxson  v.  U.S.  , Civil  No.  972-59. 

Actions  consolidated.  Judgment  for  defendant, 
plaintiff  & defendant,  respectively,  Aug.  3, 
1961;  aff'd,  313  F.2d  884  (1963);  cert,  denied, 
373  U.S.  932  (1963). 


William  A.  Smith  Contracting  Co.,  IBCA-83  (July  16, 
1959) 

William  A.  Smith  Contracting  Co.  et  al.  v . 
U.S.,  Ct.  Cl.  No.  264-57.  Judgment  for  plain- 
tiff, 292  F . 2d  847  (1961);  no  appeal. 

William  A.  Smith  Contracting  Co.  v.  U . S . , Ct. 
Cl.  No.  279-59.  Judgment  for  defendant, 

292  F.2d  854  (1961);  no  appeal. 


William  F.  Klingensmith , Inc.,  IBCA-717-5-68 , 
IBCA-734-10-68  (May  4,  1971) 

William  F.  Klingensmith,  Inc.  v.  U.S.,  Civil 
No.  1287-71. 

William  F.  Klingensmith,  Inc.  v.  U.S.,  Civil 
No.  1288-71. 

Actions  consolidated  and  transferred  to  Court 
of  Claims,  Jan.  24,  1972;  Ct . Cl.  No.  28-72. 
Dismissed,  Nov.  23,  1973. 


David  L.  Williams,  A-29858  (Feb.  12,  1963) 

Richard  L.  & Jean  S.  Hatter,  Gary  Linn 
Dusenberry,  Jere  D.  Anderson,  & Henry  P. 
Carley  d/b/a  Chad  Enterprise,  a Joint  Venture 
v.  U.S.,  Civil  No.  S74-205,  E.D.  Cal.  Judg- 
ment  for  defendant,  Aug.  8,  1975. 


Harry  H.  Wilson,  35  IBLA  349  (1973) 

Harry  H.  Wilson  v.  U.S.,  & Cecil  Andrus, 
Secretary  of  the  Interior,  Civil  No.  A78-225 
CIV,  D.  Alaska.  Suit  pending. 


Estate  of  Louise  Wilson,  IA-1380  (Mar.  1,  1966) 

Charles  W.  Heffelman  v.  Stewart  L.  Udall, 
Civil  No.  6402,  N.D.  Okla.  Dismissed, 

June  16,  1966;  aff'd,  378  F.2d  109  (10th  Cir. 
1967);  cert,  denied,  389  U.S.  926  (1967). 


Frank  Winegar,  Shell  Oil  Co.  & D.  A.  Shale  Inc., 
74  l.D.  161  (1967) 

Shell  Oil  Co.  et  al.  v.  Udall  et  al.,  Civil 
No . 67-C-321 , fT.  Colo.  Judgment  for  plain- 
tiff, Sept.  18,  1967;  no  appeal. 


Joseph  A.  Winkler,  24  IBLA  380  (1976) 

Joseph  A.  Winkler  v.  Thomas  Kleppe,  Secretary 
of  the  Interior,  Civil  No.  C76-176,  D.  Utah. 
Judgment  for  defendant,  June  20,  1977;  appeal 
filed,  July  5,  1977. 


Appeal  of  Wisenak,  Inc.,  1 ANCAB  157;  83  l.D.  496 
(1976) 

Wisenak,  Inc.,  an  Alaska  Corp.  v.  Thomas  S. 
Kleppe,  Individually  & as  Secretary  of  the 
Interior  & the  U.S.,  Civil  No.  F76-38  Civ., 
D.  Alaska.  Remanded  to  Department  for 
further  proceedings,  July  9,  1979. 


W.  L.  Ridge  Construction  Co.,  IBCA-80  (Nov.  30, 
I960) 

W.  L.  Ridge  v.  U.S. , Ct.  Cl.  No.  301-60. 
Suit  dismissed,  Oct.  1,  1963. 


Administrative  Appeal  of  Robert  B.  Wooding  et  al. 
v.  Commissioner,  Bureau  of  Indian  Affairs,  4 IBIA 
255  (1975),  reconsideration  denied,  5 IBIA  9 
(1976) 

Robert  B.  Wooding,  d/b/a  Associated  Investors, 
& Auburn  Enterprises,  Inc.  v.  Thomas  Kleppe, 
Secretary  of  the  Interior,  et  al..  Civil  No. 
C76-86T,  W.D.  Wash.  Dismissed  for  failure  to 
prosecute,  June  3,  1977. 


Woods  Petroleum  Corp.  et  al.,  William  Ralph  Stroble 
et  al.,  12  IBLA  247  (1973) 

Duvels,  Inc.,  West  Park  International,  Inc., 
George  H.  Frandsen,  Paul  P.  Dyreng,  R.  Morgan 
Dyreng,  Stephen  B.  Nadauld,  John  B.  Peacock  & 
Lori  M.  Free  v.  Kent  Frizzell,  Acting  Secre- 
tary of  the  Interior,  Civil  No.  C-75-175, 

D.  Utah.  Judgment  for  defendant,  July  6,  1976 
appeal  filed,  Feb.  3,  1976. 

Mountain  States  Resources  v.  Rogers  C.  B. 
Morton,  Individually  & as  Secretary  of  the 
Interior,  Civil  No.  C-75-738,  D.  Utah.  Suit 
pending . 


Estate  of  Wook-Kah-Nah , Comanche  Allottee  No.  1927, 
65  l.D.  436  (1958) 

Thomas  J.  Huff,  Adm.  with  will  annexed  of  the 
Estate  of  Wook-Kah-Nah,  Deceased,  Comanche 
Enrolled  Restricted  Indian  No.  1927  v.  Jane 
Asenap,  Wilfred  Tabbytlte,  J.  R.  Graves,  Exam- 
iner of  Inheritance,  Bureau  of  Indian  Affairs, 
Dept,  of  the  Interior  & Earl  R.  Wiseman,  Dis- 
trlct  Dir,  of  Internal  Revenue,  Civil  No.  8281 
W.D.  Okla.  Dismissed  as  to  the  Examiner  of 
Inheritance;  plaintiff  dismissed  suit  without 
prejudice  as  to  the  other  defendants. 

Thomas  J.  Huff,  Adm.  with  will  annexed  of  the 
Estate  of  Wook-Kah-Nah  v.  Stewart  L.  Udall, 
Civil  No.  2595-60.  Judgment  for  defendant, 
June  5,  1962;  remanded,  312  F.2d  358  (1962). 
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State  of  Wyoming,  27  IBLA  137;  83  I.D.  364  (1976) 

State  of  Wyoming,  Albert  E.  King,  Comm'r  of 
Public  Lands  v . Cecil  D.  Andrus,  Secretary  of 
the  Interior,  Civil  No.  C77-034K,  D.  Wyo . 
Judgment  for  defendant,  Sept.  8,  1977;  aff'd, 
July  18,  1979. 


Haruyuki  Yamane  et  al.,  19  IBLA  320  (1975) 

C.  Burglln,  Dennis  Krize,  Mark  & Kenneth 
Ringstad,  Lloyd  Burgess,  M.  E.  Anderson, 
William  Ackess,  John  J.  & William  D.  Sexton, 
J.  R.  & June  L.  S.  Beck,  Alexander  Miller, 
Wally  Burnett,  Sr.,  Wallace  & Donald  Burnett, 
Earnest  Carter,  Mary  L.  Carle  & Harayukl 
Yamane  v.  The  Secretary  of  the  Interior, 
Stanley  Hathaway,  et  al.,  Civil  No.  A75-113 
CIV.  D.  Alaska.  Consolidated  with  Civil  No. 
A75-232.  Judgment  for  defendant,  Dec.  29, 
1976;  aff'd,  Aug.  18,  1978. 


Young  Associates,  Inc.,  IBCA-557-4-66  (Dec.  4,  1968) 

Young  Associates,  Inc,  v.  U.S. , Ct.  Cl.  787-71. 
Judgment  for  defendant,  Jan.  18,  1973. 


George  W.  Zarak  et  al..  Cardinal  Petroleum  Co., 

4 IBLA  82  (1971) 

Tony  Rice,  George  W.  Zarak,  Arlene  Zarak, 
William  J.  Zarak,  Jr.  & Darlene  Zarak  v. 
Rogers  C.  B.  Morton  et  al.,  Civil  No.  1127, 
D.N.D.  Judgment  for  defendant,  348  F.  Supp. 


254  (1972);  aff'd,  479  F.2d  58  (8th  Cir. 
1973);  cert,  denied,  414  U.S.  858  (1973). 


Zeigler  Coal  Co. , 81  I.D.  729  (1974) 

International  Union  of  United  Mine  Workers  of 
America  v.  Stanley  K.  Hathaway,  Secretary  of 
the  Interior,  No.  75-1003,  United  States  Court 
of  Appeals,  D.C.  Cir.  Rev'd  & remanded  to  the 
Board  for  further  proceedings,  532  F.2d  1403 
(1976)  . 


Zeigler  Coal  Co.,  82  I.D.  36  (1975) 

Zeigler  Coal  Co.  v.  Kent  Frizzell,  Acting 
Secretary  of  the  Interior,  No.  75-1139,  United 
States  Court  of  Appeals,  D.C.  Cir.  Judgment 
for  defendant,  536  F.2d  398  (1976). 


Harry  A.  Zuckerman,  et  al.,  41  IBLA  372  (1979) 

Harry  Zuckerman  & Mark  M.  Collins  v. 
Benjamin  Civiletti,  Attorney  General  & 

R.  E.  Thompson,  U.S.  Attorney  on  behalf 
of  Cecil  Andrus,  Secretary  of  the  Interior, 
Civil  No.  CIV-79-815-M,  D.N.M.  Suit 
pending . 


Elodymae  Zwang  et  al.,  A-30201  (Feb.  3,  1965) 

Darrell  & Elodymae  Zwang  v.  Stewart  L.  Udall, 
Civil  No.  65-716-EC,  S.D.  Cal.  Judgment  for 
defendant,  Feb.  23,  1966;  aff'd,  371  F.2d  634 
(9th  Cir.  1967);  no  petition. 
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49  IBLA  19  (July  15,  1980) 

50  IBLA  347  (Oct.  14,  1980) 


184(i) 47  IBLA  39  (Apr.  11,  1980) 

185  M-36921,  87  I.D.  291  (1980) 

185(a)  M-36921,  87  I.D.  291  (1980) 

185(d)  M-36921,  87  I.D.  291  (1980) 

185(r) (4)  M-36921,  87  I.D.  291  (1980) 

186  M-36921,  87  I.D.  291  (1980) 

187  M-36921,  87  I.D.  291  (1980) 

188  45  IBLA  146  (Jan.  23,  1980) 

45  IBLA  305  (Feb.  6,  1980) 

48  IBLA  258  (June  26,  1980) 

50  IBLA  249  (Sept.  30,  1980) 

51  IBLA  271  (Dec.  15,  1980) 

188(a) 48  IBLA  166  (June  9,  1980) 

188(b) 45  IBLA  60  (Jan.  14,  1980) 


45  IBLA  146  (Jan.  23,  1980) 

45  IBLA  393  (Feb.  13,  1980) 

46  IBLA  33  (Feb.  20,  1980) 

46  IBLA  87  (Feb.  28,  1980) 

46  IBLA  116  (Feb.  29,  1980) 
46  IBLA  217  (Mar.  27,  1980) 
46  IBLA  254  (Mar.  27,  1980) 
46  IBLA  295  (Mar.  31,  1980) 

46  IBLA  312  (Apr.  4,  1980) 

47  IBLA  53  (Apr.  14,  1980) 

48  IBLA  7 (May  27,  1980) 

48  IBLA  166  (June  9,  1980) 

48  IBLA  197  (June  9,  1980) 

48  IBLA  258  (June  26,  1980) 

49  IBLA  14  (July  15,  1980) 

49  IBLA  106  (July  28,  1980) 
49  IBLA  153  (July  30,  1980) 

49  IBLA  234  (Aug.  12,  1980) 

50  IBLA  50  (Sept.  15,  1980) 

50  IBLA  259  (Sept.  30,  1980) 

51  IBLA  53  (Oct.  31,  1980) 

51  IBLA  125  (Nov.  20,  1980) 
51  IBLA  217  (Dec.  10,  1980) 
51  IBLA  356  (Dec.  20,  1980) 

188(c)  45  IBLA  146  (Jan.  23,  1980) 

46  IBLA  33  (Feb.  20,  1980) 

46  IBLA  87  (Feb.  28,  1980) 

46  IBLA  116  (Feb.  29,  1980) 
46  IBLA  217  (Mar.  27,  1980) 
46  IBLA  254  (Mar.  27,  1980) 
46  IBLA  295  (Mar.  31,  1980) 

46  IBLA  312  (Apr.  4,  1980) 

47  IBLA  53  (Apr.  14,  1980) 

47  IBLA  83  (Apr.  21,  1980) 

47  IBLA  180  (May  7,  1980) 

48  IBLA  7 (May  27,  1980) 

48  IBLA  197  (June  9,  1980) 

48  IBLA  258  (June  26,  1980) 

49  IBLA  14  (July  15,  1980) 

49  IBLA  106  (July  28,  1980) 
49  IBLA  153  (July  30,  1980) 

49  IBLA  234  (Aug.  12,  1980) 

50  IBLA  50  (Sept.  15,  1980) 
50  IBLA  249  (Sept.  30,  1980) 
50  IBLA  256  (Sept.  30,  1980) 

50  IBLA  259  (Sept.  30,  1980) 

51  IBLA  53  (Oct.  31,  1980) 

51  IBLA  125  (Nov.  20,  1980) 
51  IBLA  217  (Dec.  10,  1980) 
51  IBLA  271  (Dec.  15,  1980) 
51  IBLA  356  (Dec.  29,  1980) 


188(d) 47  IBLA  53  (Apr.  14,  1980) 

189  45  IBLA  16  (Jan.  8,  1980) 

45  IBLA  335  (Feb.  6,  1980) 

47  IBLA  177  (May  7,  1980) 
M-36921,  87  I.D.  291  (1980) 
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193  48  IBLA  267,  87  I.D.  248  (1980) 

51  IBLA  97,  87  I.D.  535  (1980) 

201(a) 47  IBLA  193  (May  7,  1980) 

201(b)  45  IBLA  159,  87  I.D.  14  (1980) 

47  IBLA  193  (May  7,  1980) 

207  8 IBIA  90,  87  I.D.  201  (1980) 

50  IBLA  252  (Sept.  30,  1980) 

219(a)  47  IBLA  121  (Apr.  28,  1980) 

223  50  IBLA  249  (Sept.  30,  1980) 

226  45  IBLA  16  (Jan.  8,  1980) 


45  IBLA  225  (Jan.  31,  1980) 

47  IBLA  1 (Apr.  10,  1980) 

48  IBLA  64  (May  29,  1980) 

48  IBLA  166  (June  9,  1980) 

49  IBLA  176  (July  30,  1980) 

50  IBLA  38  (Sept.  9,  1980) 

51  IBLA  19  (Oct.  28,  1980) 

51  IBLA  149  (Nov.  26,  1980) 

M-36921,  87  I.D.  291  (1980) 
226(a) 45  IBLA  4 (Jan.  8,  1980) 

45  IBLA  225  (Jan.  31,  1980) 

46  IBLA  123  (Feb.  29,  1980) 
46  IBLA  385  (Apr.  10,  1980) 
49  IBLA  134  (July  28,  1980) 
49  IBLA  176  (July  30,  1980) 

226(b) 45  IBLA  16  (Jan.  8,  1980) 

45  IBLA  84  (Jan.  17,  1980) 

45  IBLA  99  (Jan.  17,  1980) 

46  IBLA  53  (Feb.  20,  1980) 

46  IBLA  389  (Apr.  10,  1980) 
48  IBLA  64  (May  29,  1980) 

48  IBLA  246  (June  17,  1980) 

49  IBLA  33  (July  21,  1980) 

50  IBLA  361  (Oct.  16,  1980) 

51  IBLA  66  (Oct.  31,  1980) 

51  IBLA  149  (Nov.  26,  1980) 
51  IBLA  181  (Dec.  2,  1980) 

51  IBLA  217  (Dec.  10,  1980) 


226(c)  45  IBLA  208  (Jan.  30,  1980) 

47  IBLA  396  (May  22,  1980) 

48  IBLA  338  (July  3,  1980) 

50  IBLA  173  (Sept.  30,  1980) 

226(d) 47  IBLA  53  (Apr.  14,  1980) 

49  IBLA  106  (July  28,  1980) 

51  IBLA  125  (Nov.  20,  1980) 

226(e)  45  IBLA  183  (Jan.  30,  1980) 

46  IBLA  285  (Mar.  27,  1980) 

46  IBLA  295  (Mar.  31,  1980) 

47  IBLA  125  (Apr.  29,  1980) 

50  IBLA  9 (Sept.  5,  1980) 

226(f)  45  IBLA  105  (Jan.  17,  1980) 


47  IBLA  125  (Apr.  29,  1980) 
50  IBLA  9 (Sept.  5,  1980) 

50  IBLA  150  (Sept.  26,  1980) 

51  IBLA  239  (Dec.  15,  1980) 

226( j)  45  IBLA  183  (Jan.  30,  1980) 

46  IBLA  295  (Mar.  31,  1980) 

47  IBLA  53  (Apr.  14,  1980) 

47  IBLA  125  (Apr.  29,  1980) 


49  IBLA  230  (Aug.  12,  1980) 

50  IBLA  9 (Sept.  5,  1980) 
M-36921,  87  I.D.  291  (1980) 
M-36927 , 87  I.D.  616  (1980) 

229a 50  IBLA  154  (Sept.  30,  1980) 

261  45  IBLA  367  (Feb.  7,  1980) 

262  45  IBLA  367  (Feb.  7,  1980) 

48  IBLA  106  (May  30,  1980) 

281  45  IBLA  335  (Feb.  6,  1980) 

281-287  48  IBLA  329  (July  3,  1980) 

301-306  50  IBLA  173  (Sept.  30,  1980) 

351-359  45  IBLA  40  (Jan.  14,  1980) 

46  IBLA  27  (Feb.  20,  1980) 

46  IBLA  331  (Apr.  4,  1980) 
352  45  IBLA  40  (Jan.  14,  1980) 

45  IBLA  398  (Feb.  13,  1980) 

46  IBLA  27  (Feb.  20,  1980) 


CVIII 


United  States  Codes 
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46  IBLA  290  (Mar.  31,  1980) 

46  IBLA  331  (Apr.  4,  1980) 

46  IBLA  389  (Apr.  10,  1980) 

354 49  IBLA  i53  (Juiy  30,  1980) 

521-531  45  IBLA  367  (Feb.  7,  1980) 

524-541  45  IBLA  367  (Feb.  7,  1980) 

601  45  IBLA  127  (Jan.  23,  1980) 

46  IBLA  12  (Feb.  20,  1980) 

601-603  45  IBLA  127  (Jan.  23,  1980) 

601-604  4 ANCAB  173,  87  I.D.  123  (1980) 

601-615  47  IBLA  183  (May  7,  1980) 

611 45  IBLA  127  (Jan.  23,  1980) 

46  IBLA  221  (Mar.  27,  1980) 

47  IBLA  183  (May  7,  1980) 

49  IBLA  73  (July  22,  1980) 

49  IBLA  360,  87  I.D.  386  (1980) 
51  IBLA  250  (Dec.  15,  1980) 

621  45  IBLA  14  (Jan.  8,  1980) 

45  IBLA  232  (Feb.  4,  1980) 

51  IBLA  30  (Oct.  30,  1980) 

51  IBLA  283  (Dec.  15,  1980) 

621(a)  48  IBLA  206  (June  16,  1980) 

621-625  45  IBLA  232  (Feb.  4,  1980) 

48  IBLA  206  (June  16,  1980) 

623  46  IBLA  62  (Feb.  22,  1980) 

701-709  46  IBLA  335  (Apr.  4,  1980) 

51  IBLA  291  (Dec.  17,  1980) 

982-984  51  IBLA  3 (Oct.  28,  1980) 

987  51  IBLA  3 (Oct.  28,  1980) 

1001  48  IBLA  400  (July  11,  1980) 

50  IBLA  4 (Sept.  5,  1980) 

1001(e) 47  IBLA  1 (Apr.  10,  1980) 

50  IBLA  4 (Sept.  5,  1980) 

1001-1025  45  IBLA  127  (Jan.  23,  1980) 

1003  47  IBLA  1 (Apr.  10,  1980) 

50  IBLA  4 (Sept.  5,  1980) 

1201  2 IBSMA  45,  87  I.D.  138  (1980) 

1201(c)  2 IBSMA  359,  87  I.D.  579  (1980) 

1201(e)  2 IBSMA  359,  87  I.D.  579  (1980) 

1201(f)  2 IBSMA  359,  87  I.D.  579  (1980) 

1201( j)  2 IBSMA  359,  87  I.D.  579  (1980) 

1201-1328  49  IBLA  307  (Aug.  20,  1980) 

2 IBSMA  9,  87  I.D.  11  (1^80) 

2 IBSMA  34,  87  I.D.  114  (1980) 

2 IBSMA  38,  87  I.D.  119  (1980) 

2 IBSMA  56  (Apr.  23,  1980) 

2 IBSMA  63,  87  I.D.  176  (1980) 

2 IBSMA  70,  87  I.D.  172  (1980) 

2 IBSMA  90,  87  I.D.  186  (1980) 

2 IBSMA  110,  87  I.D.  207  (1980) 

2 IBSMA  118,  87  I.D.  245  (1980) 

2 IBSMA  158,  87  I.D.  324  (1980) 

2 IBSMA  165,  87  I.D.  327  (1980) 

2 IBSMA  173,  87  I.D.  331  (1980) 

2 IBSMA  180,  87  I.D.  333  (1980) 

2 IBSMA  189,  87  I.D.  347  (1980) 

2 IBSMA  209,  87  I.D.  377  (1980) 

2 IBSMA  215,  87  I.D.  380  (1980) 

2 IBSMA  222,  87  I.D.  383  (1980) 

2 IBSMA  238,  87  I.D.  414  (1980) 

2 IBSMA  249,  87  I.D.  416  (1980) 

2 IBSMA  261,  87  I.D.  430  (1980) 

2 IBSMA  270,  87  I.D.  434  (1980) 

2 IBSMA  277,  87  I.D.  437  (1980) 

2 IBSMA  298,  87  I.D.  446  (1980) 

2 IBSMA  316,  87  I.D.  521  (1980) 

2 IBSMA  325,  87  I.D.  554  (1980) 

2 IBSMA  332,  87  I.D.  557  (1980) 

2 IBSMA  359,  87  I.D.  579  (1980) 

2 IBSMA  372,  87  I.D.  584  (1980) 

2 IBSMA  399,  87  I.D.  645  (1980) 

1202  2 IBSMA  45,  87  I.D.  138  (1980) 

1202(a)  2 IBSMA  359,  87  I.D.  579  (1980) 

1202(m)  2 IBSMA  359,  87  I.D.  579  (1980) 


TITLE  30  (Continued) 

sec.  1251 2 IBSMA  70,  87  I.D.  172  (1980) 

1252  2 IBSMA  189,  87  I.D.  347  (1980) 

1252(a)  2 IBSMA  38,  87  I.D.  119  (1980) 

2 IBSMA  308,  87  I.D.  494  (1980) 

2 IBSMA  359,  87  I.D.  579  (1980) 

1252(b)  2 IBSMA  70,  87  I.D.  172  (1980) 

2 IBSMA  284,  87  I.D.  439  (1980) 

2 IBSMA  341,  87  I.D.  570  (1980) 

1252(c)  2 IBSMA  45,  87  I.D.  138  (1980) 

2 IBSMA  70,  87  I.D.  172  (1980) 

2 IBSMA  284,  87  I.D.  439  (1980) 

2 IBSMA  308,  87  I.D.  494  (1980) 

1252(e)  2 IBSMA  70,  87  I.D.  172  (1980) 

1255  2 IBSMA  110,  87  I.D.  207  (1980) 

1255(b)  2 IBSMA  180,  87  I.D.  333  (1980) 

2 IBSMA  341,  87  I.D.  570  (1980) 

1265(b)(3)  2 IBSMA  341,  87  I.D.  570  (1980) 

1265(d)(2)  2 IBSMA  341,  87  I.D.  570  (1980) 

1265(e)  2 IBSMA  341,  87  I.D.  570  (1980) 

1265(e)(1)  2 IBSMA  341,  87  I.D.  570  (1980) 

1267(b)(3)  2 IBSMA  261,  87  I.D.  430  (1980) 

1268  2 IBSMA  17  (Feb.  15,  1980) 

2 IBSMA  147,  87  I.D.  319  (1980) 
2 IBSMA  406,  87  I.D.  669  (1980) 

1268(c)  2 IBSMA  17  (Feb.  15,  1980) 

2 IBSMA  32  (Mar.  13,  1980) 

2 IBSMA  147,  87  I.D.  319  (1980) 
2 IBSMA  233  (Sept.  10,  1980) 

2 IBSMA  247  (Sept.  23,  1980) 

2 IBSMA  248  (Sept.  23,  1980) 

1268(h)  2 IBSMA  316,  87  I.D.  521  (1980) 

1271 2 IBSMA  395,  87  I.D.  643  (1980) 

1271(a)  2 IBSMA  70,  87  I.D.  172  (1980) 

2 IBSMA  372,  87  I.D.  584  (1980) 

1271(a)(1)  2 IBSMA  118,  87  I.D.  245  (1980) 

2 IBSMA  158,  87  I.D.  324  (1980) 

2 IBSMA  261,  87  I.D.  430  (1980) 

1271(a)(2)  — - 2 IBSMA  81,  87  I.D.  168  (1980) 

1271(a)(3)  2 IBSMA  9,  87  I.D.  11  (1980) 

2 IBSMA  25,  87  I.D.  61  (1980) 

2 IBSMA  45,  87  I.D.  138  (1980) 

2 IBSMA  81,  87  I.D.  168  (1980) 

2 IBSMA  96,  87  I.D.  196  (1980) 

2 IBSMA  118,  87  I.D.  245  (1980) 

2 IBSMA  158,  87  I.D.  324  (1980) 

2 IBSMA  238,  87  I.D.  414  (1980) 

2 IBSMA  249,  87  I.D.  416  (1980) 

2 IBSMA  308,  87  I.D.  494  (1980) 

2 IBSMA  372,  87  I.D.  584  (1980) 

2 IBSMA  382,  87  I.D.  589  (1980) 

2 IBSMA  406,  87  I.D.  669  (1980) 

1271(a)(5)  2 IBSMA  38,  87  I.D.  119  (1980) 

2 IBSMA  125,  87  I.D.  304  (1980) 

2 IBSMA  372,  87  I.D.  584  (1980) 

1271(c)  2 IBSMA  70,  87  I.D.  172  (1980) 

1272(e)(4)  2 IBSMA  270,  87  I.D.  434  (1980) 

2 IBSMA  308,  87  I.D.  494  (1980) 

1272(e)(5)  2 IBSMA  382,  87  I.D.  589  (1980) 

1275  2 IBSMA  406,  87  I.D.  669  (1980) 

1275(a)(1)  2 IBSMA  147,  87  I.D.  319  (1980) 

1275(b)  2 IBSMA  341,  87  I.D.  570  (1980) 

1275(c)  2 IBSMA  63,  87  I.D.  176  (1980) 

1275(e)  2 IBSMA  370  (Nov.  25,  1980) 

1278(2)  2 IBSMA  118,  87  I.D.  245  (1980) 

2 IBSMA  359,  87  I.D.  579  (1980) 

1291(2)  2 IBSMA  341,  87  I.D.  570  (1980) 

1291(28)  2 IBSMA  284,  87  I.D.  439  (1980) 

1291(28) (B)  2 IBSMA  284,  87  I.D.  439  (1980) 

1294  2 IBSMA  70,  87  I.D.  172  (1980) 

TITLE  31: 

sec.  203  IBCA-138 2-8-80  (Dec.  10,  1980) 

483a 45  IBLA  119  (Jan.  23,  1980) 

46  IBLA  35  (Feb.  20,  1980) 

50  IBLA  190,  87  I.D.  473  (1980) 


CIX 


United  States  Codes 


TITLE  33: 


sec.  1311 2 IBSMA  249,  87  I.D.  416  (1980) 

TITLE  40: 

sec.  471  et  seq.  — 4 ANCAR  173,  87  I.D.  123  (1980) 
4 ANCAB  207  (Apr.  21,  1980) 

TITLE  41: 

sec.  15 IBCA-1 38 2-8-80  (Dec.  10,  1980) 

321  45  IRLA  64  (Jan.  17,  1980) 

601-613  IBCA-1 2 24-1 1-78,  87  I.D. 

180  (1980) 

IBCA-1 19 7-6-7 8,  1204-8-78, 

87  I.D.  450  (1980) 


TITLE  42: 


sec.  4321  et  seq.  — M-36928,  87  I.D.  593  (1980) 

4321-4335  45  IBLA  159,  87  I.D.  14  (1980) 

45  IBLA  171,  87  I.D.  21  (1980) 

4321-4347  46  IBLA  35  (Feb.  20,  1980) 

51  IBLA  154  (Nov.  26,  1980) 

4331  45  IBLA  252  (Feb.  4,  1980) 

4331(b)  M-36928,  87  I.D.  593  (1980) 

4332  45  IBLA  252  (Feb.  4,  1980) 

51  IBLA  154  (Nov.  26,  1980) 

4332(C)  45  IBLA  347  (Feb.  7,  1980) 

51  IBLA  154  (Nov.  26,  1980) 
4601  et  seq.  — 4 OHA  82  (Sept.  18,  1980) 

4601(6) 4 OHA  11  (May  12,  1980) 

4 OHA  86  (Oct.  31,  1980) 

4601(7) 4 OHA  86  (Oct.  31,  1980) 

4601(8) 4 OHA  86  (Oct.  31,  1980) 

4601-4655  4 OHA  86  (Oct.  31,  1980) 

4603  4 OHA  11  (May  12,  1980) 

4622  4 OHA  1 (Apr.  23,  1980) 


4 OHA  20  (June  23,  1980) 
4 OHA  36  (Aug.  6,  1980) 

4 OHA  53  (Aug.  19,  1980) 
4 OHA  86  (Oct.  31,  1980) 


4622(a)  3 OHA  179  (Mar.  13,  1980) 

4 OHA  36  (Aug.  6,  1980) 

4622(a)(1)  3 OHA  173  (Jan.  31,  1980) 

4622(c)  3 OHA  191  (Mar.  24,  1980) 

4 OHA  36  (Aug.  6,  1980) 
4623  3 OHA  168  (Jan.  30,  1980) 


3 OHA  179  (Mar.  13,  1980) 

4 OHA  11  (May  12,  1980) 

4 OHA  20  (June  23,  1980) 

4 OHA  24  (June  24,  1980) 

4 OHA  39  (Aug.  12,  1980) 


4623(a)(1)  4 OHA  33  (July  30,  1980) 

4623(a)(1)(A)  - 3 OHA  168  (Jan.  30,  1980) 

4 OHA  15  (June  11,  1980) 
4623(a)(2)  4 OHA  33  (July  30,  1980) 

4624  4 OHA  11  (May  12,  1980) 

4 OHA  30  (July  2,  1980) 

4 OHA  33  (July  30,  1980) 

4625  4 OHA  11  (May  12,  1980) 

4626  4 OHA  11  (May  12,  1980) 

4633  3 OHA  173  (Jan.  31,  1980) 

4651(5) 3 OHA  179  (Mar.  13,  1980) 

TITLE  43: 

sec.  141 4 ANCAB  173,  87  I.D.  123  (1980) 

45  IBLA  51  (Jan.  14,  1980) 

45  IBLA  264,  87  I.D.  34  (1980) 

141-143  51  IBLA  115  (Nov.  20,  1980) 

142  45  IBLA  51  (Jan.  14,  1980) 

154  47  IBLA  121  (Apr.  28,  1980) 

158  47  IBLA  223  (May  13,  1980) 

49  IBLA  87  (July  22,  1980) 

161 48  IBLA  329  (July  3,  1980) 

161  et  seq.  — 46  IBLA  165  (Mar.  21,  1980) 

164  46  IBLA  165  (Mar.  21,  1980) 


TITLE  43  (Continued) 


sec.  182  48  IBLA  263  (June  30,  1980) 

51  IBLA  132  (Nov.  20,  1980) 

185  48  IBLA  51  (May  29,  1980) 

48  IBLA  76  (May  29,  1980) 

189  48  IBLA  199  (June  16,  1980) 

48  IBLA  365  (July  11,  1980) 
48  IBLA  373  (July  11,  1980) 

190  48  IBLA  199  (June  16,  1980) 

48  IBLA  365  (July  11,  1980) 
48  IBLA  373  (July  11,  1980) 

201  48  IBLA  329  (July  3,  1980) 

270-1  45  IBLA  28  (Jan.  14,  1980) 

50  IBLA  61  (Sept.  15,  1980) 

50  IBLA  353  (Oct.  16,  1980) 

51  IBLA  165  (Nov.  26,  1980) 


270-1—270-3  -45  IBLA  28  (Jan.  14,  1980) 

45  IBLA  43  (Jan.  14,  1980) 

46  IBLA  56  (Feb.  22,  1980) 
46  IBLA  165  (Mar.  21,  1980) 
46  IBLA  177  (Mar.  21,  1980) 
46  IBLA  303  (Mar.  31,  1980) 
46  IBLA  326  (Apr.  4,  1980) 

46  IBLA  373  (Apr.  8,  1980) 

47  IBLA  58  (Apr.  14,  1980) 
47  IBLA  241  (May  13,  1980) 

47  IBLA  249  (May  13,  1980) 

48  IBLA  229  (June  17,  1980) 

48  IBLA  377  (July  11,  1980) 

49  IBLA  213  (Aug.  11,  1980) 
51  IBLA  165  (Nov.  26,  1980) 


270-3  51  IBLA  165  (Nov.  26,  1980) 

291  45  IBLA  127  (Jan.  23,  1980) 

48  IBLA  329  (July  3,  1980) 

291-298  45  IBLA  127  (Jan.  23,  1980) 

291-300  45  IBLA  127  (Jan.  23,  1980) 

291-301  45  IBLA  127  (Jan.  23,  1980) 

299  45  iblA  127  (Jan.  23,  1980) 

48  IBLA  329  (July  3,  1980) 

300  46  IBLA  101  (Feb.  29,  1980) 

50  IBLA  154  (Sept.  30,  1980) 
315 45  IBLA  127  (Jan.  23,  1980) 


47  IBLA  71  (Apr.  21,  1980) 

48  IBLA  365  (July  11,  1980) 

48  IBLA  373  (July  11,  1980) 

49  IBLA  251  (Aug.  18,  1980) 

50  IBLA  235  (Sept.  30,  1980) 

51  IBLA  115  (Nov.  20,  1980) 


315  et  seq.  —45  IBLA  127  (Jan.  23,  1980) 

48  IBLA  329  (July  3,  1980) 

315-315f  48  IBLA  385  (July  11,  1980) 

315-315n  51  IBLA  115  (Nov.  20,  1980) 

315a 48  IBLA  385  (July  11,  1980) 

315a-315r  50  IBLA  235  (Sept.  30,  1980; 

315f 51  IBLA  115  (Nov.  20,  1980) 

315h-315m  48  IBLA  385  (July  11,  1980) 

315m 50  IBLA  284  (Oct.  6,  1980) 

315n 48  IBLA  385  (July  11,  1980) 

316  47  IBLA  363  (May  21,  1980) 

316m 47  IBLA  363  (May  21,  1980) 

321  46  IBLA  140  (Mar.  19,  1980) 

48  IBLA  263  (June  30,  1980) 

325  46  IBLA  140  (Mar.  19,  1980) 

329  48  IBLA  51  (May  29,  1980) 

48  IBLA  76  (May  29,  1980) 

334 51  IBLA  132  (Nov.  20,  1980) 

371  47  IBLA  12  (Apr.  10,  1980) 

416 47  IBLA  12  (Apr.  10,  1980) 

51  IBLA  285  (Dec.  15,  1980) 

424a 46  IBLA  140  (Mar.  19,  1980) 

641  48  IBLA  250  (June  26,  1980) 

49  IBLA  221  (Aug.  12,  1980) 

643  48  IBLA  250  (June  26,  1980) 

49  IBLA  221  (Aug.  12,  1980) 
682a 45  IBLA  28  (Jan.  14,  1980) 

46  IBLA  265  (Mar.  27,  1980) 

48  IBLA  159  (June  9,  1980) 


cx 


United  States  Codes 


TITLE  43  (Continued) 


sec.  687a 46  IBLA  239  (Mar.  27,  1980) 

50  IBLA  69  (Sept.  17,  1980) 

50  IBLA  290  (Oct.  7,  1980) 
687a-l  46  IBLA  239  (Mar.  27,  1980) 

50  IBLA  69  (Sept.  17,  1980) 

697  47  IBLA  17,  87  I.D.  143  (1980) 

719  51  IBLA  368  (Dec.  30,  1980) 

720  51  IBLA  368  (Dec.  30,  1980) 

732  45  IBLA  87  (Jan.  17,  1980) 

51  IBLA  368  (Dec.  30,  1980) 

732- 736  46  IBLA  257  (Mar.  27,  1980) 

733- 736  45  IBLA  87  (Jan.  17,  1980) 


46  IBLA  132  (Mar.  19,  1980) 
46  IBLA  198  (Mar.  24,  1980) 
48  IBLA  123  (May  30,  1980) 
48  IBLA  377  (July  11,  1980) 
51  IBLA  368  (Dec.  30,  1980) 


772  47  IBLA  315  (May  19,  1980) 

851  50  IBLA  367  (Oct.  21,  1980) 

852  50  IBLA  367  (Oct.  21,  1980) 

852(a)  50  IBLA  367  (Oct.  21,  1980) 

852(a)(1)  50  IBLA  367  (Oct.  21,  1980) 

852(d)(1)  50  IBLA  367  (Oct.  21,  1980) 

869  46  IBLA  177  (Mar.  21,  1980) 

46  IBLA  213  (Mar.  27,  1980) 

49  IBLA  256  (Aug.  18,  1980) 

869(c)  49  IBLA  256  (Aug.  18,  1980) 

869-1  51  IBLA  212  (Dec.  10,  1980) 

869-869-4  46  IBLA  213  (Mar.  27,  1980) 

870  50  IBLA  382  (Oct.  22,  1980) 

870(c) 50  IBLA  382  (Oct.  22,  1980) 

871a 50  IBLA  382  (Oct.  22,  1980) 

912 48  IBLA  118  (May  30,  1980) 

945  5i  IBLA  212  (Dec.  10,  1980) 

946  47  IBLA  155  (May  6,  1980) 

946-949  47  IBLA  155  (May  6,  1980) 

951 47  IBLA  J55  (May  6,  1980) 

961  48  IBLA  233  (June  17,  1980) 

49  IBLA  23  (July  15,  1980) 

959 47  IBLA  7i  (Apr.  21,  1980) 

51  IBLA  390  (Dec.  31,  1980) 

982-984  51  IBLA  3 (Oct.  28,  1980) 

987  51  IBLA  3 (Oct.  28,  1980) 

1013 49  IBLA  278,  87  I.D.  350  (1980) 

1068  4 ANCAB  151,  87  I.D.  81  (1980) 

1068  et  seq.  —47  IBLA  373  (May  21,  1980) 

1068-1068a  47  IBLA  373  (May  21,  1980) 

1068-1068b  4 ANCAB  151,  87  I.D.  81  (1980) 

1166  45  IBLA  318  (Feb.  6,  1980) 

46  IBLA  326  (Apr.  4,  1980) 

51  IBLA  212  (Dec.  10,  1980) 

1171 49  IBLA  278,  87  I.D.  350  (1980) 

49  IBLA  325  (Aug.  22,  1980) 

51  IBLA  115  (Nov.  20,  1980) 

1181a 45  IBLA  252  (Feb.  4,  1980) 

45  IBLA  347  (Feb.  7,  1980) 

1181a-1181 j 45  IBLA  252  (Feb.  4,  1980) 

45  IBLA  347  (Feb.  7,  1980) 

1185  46  IBLA  12  (Feb.  20,  1980) 

1201  45  IBLA  127  (Jan.  23,  1980) 

1301  et  seq.  — M-36927,  87  I.D.  616  (1980) 

1331  45  IBLA  313  (Feb.  6,  1980) 

1331  et  seq.  — M-36923,  87  I.D.  544  (1980) 

M-36927 , 87  I.D.  616  (1980) 

M-36928 , 87  I.D.  593  (1980) 

1331-1356  50  IBLA  303,  87  I.D.  478  (1980) 

1332(a)  50  IBLA  303,  87  I.D.  478  (1980) 

1332(b)  M-36923,  87  I.D.  544  (1980) 

1334  51  IBLA  332,  87  I.D.  648  (1980) 

M-36923,  87  I.D.  544  (1980) 

1334(a)  M-36923,  87  I.D.  544  (1980) 

M-36924 , 87  I.D.  563  (1980) 

M-36927,  87  I.D.  616  (1980) 

1334(a)(1)  46  IBLA  392  (Apr.  10,  1980) 

M-36923,  87  I.D.  544  (1980) 

M-36927,  87  I.D.  616  (1980) 
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sec.  1334(a)(4)  M-36923,  87  I.D.  544  (1980) 

M-36927,  87  I.D.  616  (1980) 
1334(a)(8)  — - M-36923,  87  I.D.  544  (1980) 

1334(a)(7)  M-36923,  87  I.D.  544  (1980) 

M-36927,  87  I.D.  616  (1980) 

1334(b)  M-36927,  87  I.D.  616  (1980) 

1334(c)  M-36927,  87  I.D.  616  (1980) 

1334(d)  M-36927,  87  I.D.  616  (1980) 

1334(g)  M-36923,  87  I.D.  544  (1980) 

1337  49  IBLA  337  (Aug.  25,  1980) 

51  IBLA  332,  87  I.D.  648  (1980) 

1337(a)(2)  M-36927,  87  I.D.  616  (1980) 

1337(b)(2)  M-36927,  87  I.D.  616  (1980) 

1337(b)(2)(A)  - M-36927,  87  I.D.  616  (1980) 

1337(b)(2)(B)  - M-36927,  87  I.D.  616  (1980) 

1337(b)(4)  M-36923,  87  I.D.  544  (1980) 

1337(b)(5)  M-36923,  87  I.D.  544  (1980) 

1337(d)  M-36927,  87  I.D.  616  (1980) 

1340  M-36922 , 87  I.D.  517  (1980) 

M-36927,  87  I.D.  616  (1980) 

1340(a)(1)  M-36922,  87  I.D.  517  (1980) 

1340(c)(1)  M-36927,  87  I.D.  616  (1980) 

1344(g)  M-36924,  87  I.D.  563  (1980) 

1345  M-36923,  87  I.D.  544  (1980) 

1347(b)  — M-36923,  87  I.D.  544  (1980) 

1351 M-36923,  87  I.D.  544  (1980) 

M-36927,  87  I.D.  616  (1980) 

1351(a)(1)  M-36923,  87  I.D.  544  (1980) 

1351(b)  — M-36923,  87  I.D.  544  (1980) 

1351(c)  M-36923,  87  I.D.  544  (1980) 

1351(d)  M-36923,  87  I.D.  544  (1980) 

1351(e)(1)  M-36923,  87  I.D.  544  (1980) 

1351(g)  M-36923,  87  I.D.  544  (1980) 

1351(h)  — M-36923,  87  I.D.  544  (1980) 

1351U) M-36923,  87  I.D.  544  (1980) 

1352(a)(1)  M-36924,  87  I.D.  563  (1980) 

1352(a)(1)(C)  - M-36924,  87  I.D.  563  (1980) 

1371  45  IBLA  119  (Jan.  23,  1980) 

46  IBLA  35  (Feb.  20,  1980) 

50  IBLA  190,  87  I.D.  473  (1980) 
1374  46  IBLA  35  (Feb.  20,  1980) 

50  IBLA  190,  87  I.D.  473  (1980) 

1411-1413  51  IBLA  115  (Nov.  20,  1980) 

1411-1418  - 45  IBLA  14  (Jan.  8,  1980) 

49  IBLA  325  (Aug.  22,  1980) 
1421-1427  49  IBLA  325  (Aug.  22,  1980) 

51  IBLA  115  (Nov.  20,  1980) 

1431-1435  49  IBLA  278,  87  I.D.  350  (1980) 

1451-1457  51  IBLA  301,  87  I.D.  628  (1980) 

1601 4 ANCAB  173,  87  I.D.  123  (1980) 


4 ANCAB  314  (July  9,  1980) 

4 ANCAB  350  (July  30,  1980) 

5 ANCAB  77,  87  I.D.  480  (1980) 

5 ANCAB  123,  87  I.D.  603  (1980) 

45  IBLA  198  (Jan.  30,  1980) 

46  IBLA  366  (Apr.  8,  1980) 

50  IBLA  280  (Oct.  6,  1980) 


50 

IBLA  . 

353 

(Oct.  16, 

1980) 

1601  et  seq. 

— 8 

IBI A 

210 

(Nov.  7, 

1980) 

1601-1627  — 

— 4 

ANCAB 

173 

, 87  I.D. 

123  (1980) 

1601-1628  — 

— 4 

ANCAB 

112 

(Jan.  9, 

1980) 

4 

ANCAB 

116 

, 87  I.D. 

1 (1980) 

4 

ANCAB 

130 

(Jan.  21 

, 1980) 

4 

ANCAB 

132 

(Jan.  31 

, 1980) 

4 

ANCAB 

134 

(Feb.  8, 

1980) 

4 

ANCAB 

151 

, 87  I.D. 

81  (1980) 

4 

ANCAB 

168 

(Feb.  28 

, 1980) 

4 

ANCAB 

171 

(Feb.  29 

, 1980) 

4 

ANCAB 

173 

, 87  I.D. 

123  (1980) 

4 

ANCAB 

207 

(Apr.  21 

, 1980) 

4 

ANCAB 

215 

(Apr.  23 

, 1980) 

4 

ANCAB 

217 

, 87  I.D. 

163  (1980) 

4 

ANCAB 

222 

, 87  I.D. 

164  (1980) 

4 

ANCAB 

232 

(May  7, 

1980) 

4 

ANCAB 

234 

(May  9, 

1980) 

4 

ANCAB 

236 

(May  12, 

1980) 

CXI 


United  States  Codes 
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ANCAR 

ANCAB 

ANCAR 

ANCAB 

ANCAR 

ANCAB 

ANCAR 

ANCAB 

ANCAB 

ANCAB 

ANCAR 

ANCAB 

ANCAR 

ANCAB 

ANCAR 

ANCAB 

ANCAB 

ANCAB 

ANCAB 

ANCAB 

ANCAB 

ANCAB 

ANCAR 

ANCAB 

ANCAB 

ANCAB 


238  (May  20,  1980) 

244  (May  28,  1980) 

247  (June  2,  1980) 

250,  87  I.D.  219  (1980) 
277,  87  I.D.  279  (1980) 


1601-1630  - 
1602(e)  — 
1610(b)(1) 

1611 

1611(a)  — 

1611(a)(1) 
1611(c)  — 
1617 


77,  87  I.D.  480  (1980) 
123,  87  I.D.  603  (1980) 
139  (Dec.  18,  1980) 


45  IBLA  87  (Jan.  17,  1980) 

— 5 ANCAB  59,  87  I.D.  422  (1980) 
51  IBLA  368  (Dec.  30,  1980) 

— 4 ANCAB  314  (July  9,  198a) 

— 4 ANCAB  350  (July  30,  1980) 

5 ANCAB  123,  87  I.D.  603  (1980) 
—50  IBLA  284  (Oct.  6,  1980) 

— 5 ANCAB  77,  87  I.D.  480  (1980) 
—45  IBLA  28  (Jan.  14,  1980) 

45  IBLA  198  (Jan.  30,  1980) 

46  IBLA  56  (Feb.  22,  1980) 

46  IBLA  165  (Mar.  21,  1980) 

46  IBLA  177  (Mar.  21,  1980) 

46  IBLA  303  (Mar.  31,  1980) 


46  IBLA 

46  IBLA 

47  IBLA 
47  IBLA 

47  IBLA 

48  IBLA 

48  IBLA 

49  IBLA 

50  IBLA 


366  (Apr. 
373  (Apr. 


1980) 

1980) 

1980) 


58  (Apr.  14, 

241  (May  13,  1980) 
249  (May  13,  1980) 
229  (June  17,  1980) 
377  (July  11,  1980) 
213  (Aug.  11,  1980) 
61  (Sept.  15,  1980) 


1617(a)  — 

1624  

1700-1728 
1701 


51  IBLA  165  (Nov.  26,  1980) 

-45  IBLA  43  (Jan.  14,  1980) 

47  IBLA  58  (Apr.  14,  1980) 

- 5 ANCAB  59,  87  I.D.  422  (1980) 
-50  IBLA  186,  87  I.D.  462  (1980) 
-45  IBLA  87  (Jan.  17,  1980) 

45  IBLA  305  (Feb.  6,  1980) 

46  IBLA  257  (Mar.  27,  1980) 

47  IBLA  47  (Apr.  14,  1980) 

47  IRLA  284  (May  15,  1980) 
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-45  IBLA 
-45  IBLA 
46  IBLA 
46  IBLA 

46  IBLA 

47  IBLA 
51  IBLA 


294,  87  I.D.  286  (1980) 

1702(a)  — 

47 

307  (July  8,  1980) 

1702(d)  

47 

314  (July  9,  1980) 

1702(e)  

50 

318  (July  15,  1980) 

1713 

48 

321  (July  24,  1980) 

1714 

48 

328  (July  24,  1980) 

50 

335  (July  24,  1980) 

1714(a)  

50 

342  (July  24,  1980) 

1714(b)  

50 

350  (July  30,  1980) 

1714(b)(1) 

50 

355,  87  I.D.  341  (1980) 

51 

1 (Aug.  20,  1980) 

1714(g)  — 

51 

4,  87  I.D.  366  (1980) 

1714 ( i ) — 

45 

19,  87  I.D.  372  (1980) 

1719(b)  — 

50 

32  (Aug.  25,  1980) 

1719(b)(1) 

50 

39  (Aug.  26,  1980) 

1722  

49 

46  (Aug.  26,  1980) 

1732  

46 

54  (Sept.  10,  1980) 

48 

57  (Sept.  22,  1980) 

1732(b)  — 

45 

1733(a) 

1734  

1734(c) 

1735  — 

1740  


1744 


171,  87  I.D.  21  (1980) 
347  (Feb.  7,  1980) 

80  (Feb.  22,  1980) 

132  (Mar.  19,  1980) 

198  (Mar.  24,  1980) 

155  (May  6,  1980) 

154  (Nov.  26,  1980) 

155  (May  6,  1980) 

155  (May  6,  1980) 

303,  87  I.D.  478  (1980) 
385  (July  11,  1980) 

250  (June  26,  1980) 

186,  87  I.D.  462  (1980) 
186,  87  I.D.  462  (1980) 
186,  87  I.D.  462  (1980) 
186,  87  I.D.  462  (1980) 
178  (Dec.  2,  1980) 

178  (Dec.  2,  1980) 

171,  87  I.D.  21  (1980) 
197  (Sept.  30,  1980) 

197  (Sept.  30,  1980) 
278,  87  I.D.  350  (1980) 
265  (Mar.  27,  1980) 

159  (June  9,  1980) 

87  (Jan.  17,  1980) 

219  (Jan.  31,  1980) 

132  (Mar.  19,  1980) 

198  (Mar.  24,  1980) 

257  (Mar.  27,  1980) 

350  (Apr.  8,  1980) 

123  (May  30,  1980) 

377  (July  11,  1980) 

47  (Apr.  14,  1980) 

127  (Sept.  24,  1980) 

305  (Feb.  6,  1980) 

190,  87  I.D.  473  (1980) 
190,  87  I.D. 

190,  87  I.D. 

47  (Apr. 

71  (Apr. 

233  (June  17 
23  (July  15, 

127  (Sept.  24,  1980) 

178  (Dec.  2,  1980) 

215  (Jan.  30,  1980) 

305  (Feb.  6,  1980) 

62  (Feb.  22,  1980) 

93  (Feb.  28,  1980) 

208  (Mar.  24,  1980) 

229  (Mar.  27,  1980) 

31,  1980) 


45  IBLA 

46  IBLA 
46  IBLA 
46  IBLA 

46  IBLA 
48  IBLA 
48  IBLA 

-47  IBLA 
50  IBLA 
-45  IBLA 
50  IBLA 
-50  IBLA 
-50  IRLA 
-47  I1)LA 

47  IBLA 

48  IBLA 

49  IBLA 

50  IBLA 

51  IBLA 
-45  IBLA 

45  IBLA 

46  IBLA 
46  IBLA 
46  IBLA 
46  IBLA 
46  IBLA  287  (Mar 
46  IBLA 
46  IBLA 
46  IBLA 
46  IBLA 
46  IBLA 
46  IBLA 

46  IBLA  363  (Apr 

47  IBLA  43  (Apr. 
47  IBLA  47  (Apr. 
47  IBLA  89  (Apr. 


473  (1980) 
473  (1980) 
14,  1980) 

21,  1980) 

1980) 
1980) 


298  (Mar.  31,  1980) 
309  (Apr.  4,  1980) 


316  (Apr 
319  (Apr 
355  (Apr 
360  (Apr 


4,  1980) 
4,  1980) 
8,  1980) 
8,  1980) 
8,  1980) 
1980) 
14,  1980) 
21,  1980) 


11 


48 

IBLA 

250  (June  26,  1980) 

47 

IBLA 

112 

(Apr , 

. 28 

, 1980) 

49 

IRLA 

278,  87  I.D.  350  (1980) 

47 

IBLA 

118 

(Apr, 

. 28 

, 1980) 

50 

IBLA 

127  (Sept.  24,  1980) 

47 

IBLA 

129 

(Apr. 

. 29 

, 1980) 

1701  et  seq . 

—47 

IBLA 

17,  87  I.D.  143  (1980) 

47 

IBLA 

132 

(Apr. 

. 29 

, 1980) 

1701(a)(5)  - 

—47 

IBLA 

47  (Apr.  14,  1980) 

47 

IBLA 

135 

(Apr. 

. 30 

, 1980) 

47 

IBLA 

155  (May  6,  1980) 

47 

IBLA 

143 

(May 

6. 

1980) 

50 

IBLA 

80  (Sept.  17,  1980) 

47 

IBLA 

146 

(May 

6, 

1980) 

50 

IRLA 

127  (Sept.  24,  1980) 

47 

IBLA 

149 

(May 

6, 

1980) 

51 

IBLA 

89  (Nov.  5,  1980) 

47 

IBLA 

152 

(May 

6, 

1980) 

1701(a)(8)  - 

47 

IBLA 

71  (Apr.  21,  1980) 

47 

IBLA 

172 

(May 

7, 

1980) 

47 

IRLA 

155  (May  6,  1980) 

47 

IBLA 

196 

(May 

7, 

1980) 

50 

IBLA 

80  (Sept.  17,  1980) 

47 

IBLA 

200 

(May 

7, 

1980) 

1701(a)(9)  - 

48 

IBLA 

159  (June  9,  1980) 

47 

IBLA 

204 

(May 

7, 

1980) 

1701(a)(12) 

—47 

IBLA 

155  (May  6,  1980) 

47 

IBLA 

208 

(May 

13, 

1980) 

50 

IRLA 

80  (Sept.  17,  1980) 

47 

IBLA 

213 

( May 

13, 

1980) 

47 

IBLA 

217 

(May 

13, 

1980) 

exit 
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TITLE  43  (Continued) 
sec.  1744  (Continued) 


TITLE  43  (Continued) 
sec.  1744  (Continued) 


47 

IBLA 

220 

(May  13,  1980) 

49 

IBLA 

228 

(Aug.  12,  1980) 

47 

IBLA 

229 

(May  13,  1980) 

49 

IBLA 

243 

(Aug.  18,  1980) 

47 

IBLA 

232 

(May  13,  1980) 

49 

IBLA 

267 

(Aug.  18,  1980) 

47 

IBLA 

235 

(May  13,  1980) 

49 

IBLA 

320 

(Aug.  20,  1980) 

47 

IBLA 

238 

(May  13,  1980) 

49 

IBLA 

329 

(Aug.  25,  1980) 

47 

IBLA 

252 

(May  13,  1980) 

49 

IBLA 

332 

(Aug.  25,  1980) 

47 

IBLA 

262 

(May  13,  1980) 

49 

IBLA 

335 

(Aug.  25,  1980) 

47 

IBLA 

272 

(May  13,  1980) 

49 

IBLA 

378 

(Sept.  5,  1980) 

47 

IBLA 

286 

(May  15,  1980) 

50 

IBLA 

1 (Sept.  5,  1980) 

47 

IBLA 

289 

(May  15,  1980) 

50 

IBLA 

26, 

87  I.D.  395  (1980) 

47 

IBLA 

293 

(May  15,  1980) 

50 

IBLA 

42 

(Sept.  9,  1980) 

47 

IBLA 

296 

(May  19,  1980) 

50 

IBLA 

47 

(Sept.  9,  1980) 

47 

IBLA 

298 

(May  19,  1980) 

50 

IBLA 

58 

(Sept.  15,  1980) 

47 

IBLA 

301 

(May  19,  1980) 

50 

IBLA 

66 

(Sept.  17,  1980) 

47 

IBLA 

306 

(May  19,  1980) 

50 

IBLA 

84 

(Sept.  17,  1980) 

47 

IBLA 

309 

(May  19,  1980) 

50 

IBLA 

121 

(Sept.  24,  1980) 

47 

IBLA 

312 

(May  19,  1980) 

50 

IBLA 

124 

(Sept.  24,  1980) 

47 

IBLA 

332 

(May  21,  1980) 

50 

IBLA 

127 

(Sept.  24,  1980) 

47 

IBLA 

348 

(May  21,  1980) 

50 

IBLA 

131 

(Sept.  24,  1980) 

47 

IBLA 

351 

(May  21,  1980) 

50 

IBLA 

138 

(Sept.  26,  1980) 

47 

IBLA 

357 

(May  21,  1980) 

50 

IBLA 

141 

(Sept.  26,  1980) 

47 

IBLA 

360 

(May  21,  1980) 

50 

IBLA 

145 

(Sept.  26,  1980) 

47 

IBLA 

370 

(May  21,  1980) 

50 

IBLA 

164 

(Sept.  30,  1980) 

47 

IBLA 

393 

(May  22,  1980) 

50 

IBLA 

201 

(Sept.  30,  1980) 

48 

IBLA 

16 

(May  27,  1980) 

50 

IBLA 

206 

(Sept.  30,  1980) 

48 

IBLA 

39 

(May  29,  1980) 

50 

IBLA 

212 

(Sept.  30,  1980) 

48 

IBLA 

43 

(May  29,  1980) 

50 

IBLA 

225 

(Sept.  30,  1980) 

48 

IBLA 

55 

(May  29,  1980) 

50 

IBLA 

227 

(Sept.  30,  1980) 

48 

IBLA 

59 

(May  29,  1980) 

50 

IBLA 

303 

, 87  I.D.  478  (1980) 

48 

IBLA 

71 

(May  29,  1980) 

50 

IBLA 

363 

(Oct.  16,  1980) 

48 

IBLA 

79 

(May  29,  1980) 

50 

IBLA 

374 

(Oct.  21,  1980) 

48 

IBLA 

83 

(May  29,  1980) 

50 

IBLA 

379 

(Oct.  22,  1980) 

48 

IBLA 

87 

(May  29,  1980) 

51 

IBLA 

17 

(Oct.  28,  1980) 

48 

IBLA 

90 

(May  29,  1980) 

51 

IBLA 

32 

(Oct.  30,  1980) 

48 

IBLA 

96 

(May  29,  1980) 

51 

IBLA 

43 

(Oct.  30,  1980) 

48 

IBLA 

99 

(May  29,  1980) 

51 

IBLA 

45 

(Oct.  30,  1980) 

48 

IBLA 

103 

(May  29,  1980) 

51 

IBLA 

56 

(Oct.  31,  1980) 

48 

IBLA 

127 

(May  30,  1980) 

51 

IBLA 

185 

(Dec.  2,  1980) 

48 

IBLA 

129 

(May  30,  1980) 

51 

IBLA 

188 

(Dec.  2,  1980) 

48 

IBLA 

132 

(May  30,  1980) 

51 

IBLA 

212 

(Dec.  10,  1980) 

48 

IBLA 

134 

(May  30,  1980) 

51 

IBLA 

224 

(Dec.  10,  1980) 

48 

IBLA 

141 

(May  30,  1980) 

51 

IBLA 

250 

(Dec.  15,  1980) 

48 

IBLA 

175 

(June  9,  1980) 

51 

IBLA 

265 

(Dec.  15,  1980) 

48 

IBLA 

178 

(June  9,  1980) 

51 

IBLA 

287 

(Dec.  17,  1980) 

48 

IBLA 

180 

(June  9,  1980) 

51 

IBLA 

294 

(Dec.  17,  1980) 

48 

IBLA 

184 

(June  9,  1980) 

51 

IBLA 

297 

(Dec.  17,  1980) 

48 

IBLA 

193 

(June  9,  1980) 

51 

IBLA 

361 

(Dec.  29,  1980) 

48 

IBLA 

214 

(June  16,  1980) 

51 

IBLA 

364 

(Dec.  29,  1980) 

48 

IBLA 

218 

(June  16,  1980) 

1744(a)  

45 

IBLA 

389 

(Feb.  13,  1980) 

48 

IBLA 

253 

(June  26,  1980) 

46 

IBLA 

62 

(Feb.  22,  1980) 

48 

IBLA 

255 

(June  26,  1980) 

46 

IBLA 

319 

(Apr.  4,  1980) 

48 

IBLA 

267 

, 87  I.D.  248  (1980) 

47 

IBLA 

200 

(May  7,  1980) 

48 

IBLA 

346 

(July  3,  1980) 

47 

IBLA 

386 

(May  21,  1980) 

48 

IBLA 

351 

(July  11,  1980) 

47 

IBLA 

389 

(May  22,  1980) 

49 

IBLA 

11 

(July  15,  1980) 

48 

IBLA 

48 

(May  29,  1980) 

49 

IBLA 

40 

(July  21,  1980) 

48 

IBLA 

129 

(May  30,  1980) 

49 

IBLA 

56 

(July  21,  1980) 

48 

IBLA 

184 

(June  9,  1980) 

49 

IBLA 

94 

(July  22,  1980) 

48 

IBLA 

211 

(June  16,  1980) 

49 

IBLA 

111 

(July  28,  1980) 

49 

IBLA 

166 

(July  30,  1980) 

49 

IBLA 

114 

(July  28,  1980) 

50 

IBLA 

164 

(Sept.  30,  1980) 

49 

IBLA 

128 

(July  28,  1980) 

50 

IBLA 

406 

(Oct.  24,  1980) 

49 

IBLA 

137 

(July  28,  1980) 

51 

IBLA 

185 

(Dec.  2,  1980) 

49 

IBLA 

150 

(July  30,  1980) 

51 

IBLA 

194 

(Dec.  5,  1980) 

49 

IBLA 

157 

(July  30,  1980) 

1744(a)(1) 

46 

IBLA 

62 

(Feb.  22,  1980) 

49 

IBLA 

166 

(July  30,  1980) 

46 

IBLA 

93 

(Feb.  28,  1980) 

49 

IBLA 

173 

(July  30,  1980) 

46 

IBLA 

360 

(Apr.  8,  1980) 

49 

IBLA 

180 

(July  31,  1980) 

47 

IBLA 

135 

(Apr.  30,  1980) 

49 

IBLA 

184 

(July  31,  1980) 

48 

IBLA 

71 

(May  29,  1980) 

49 

IBLA 

187 

(Aug.  6,  1980) 

49 

IBLA 

43 

(July  21,  1980) 

49 

IBLA 

190 

(Aug.  6,  1980) 

50 

IBLA 

145 

(Sept.  26,  1980) 

49 

IBLA 

193 

(Aug.  6,  1980) 

50 

IBLA 

164 

(Sept.  30,  1980) 

49 

IBLA 

197 

(Aug.  6,  1980) 

50 

IBLA 

371 

(Oct.  21,  1980) 

49 

IBLA 

217 

(Aug.  11,  1980) 

50 

IBLA 

394 

(Oct.  24,  1980) 

49 

IBLA 

225 

(Aug.  12,  1980) 

51 

IBLA 

173 

(Nov.  26,  1980) 

CXIII 


United  States  Codes 

TITLE  43  (Continued)  TITLE  43  (Continued) 


sec.  1744(a)(2)  45  IBLA  215  (Jan.  30,  1980) 

46  IBLA  62  (Feb.  22,  1980) 

46  IBLA  93  (Feb.  28,  1980) 

46  IBLA  360  (Apr.  8,  1980) 

47  IBLA  135  (Apr.  30,  1980) 
47  IBLA  175  (May  7,  1980) 

47  IBLA  386  (May  21,  1980) 

49  IBLA  43  (July  21,  1980) 

49  IBLA  150  (July  30,  1980) 

50  IBLA  145  (Sept.  26,  1980) 
50  IBLA  164  (Sept.  30,  1980) 
50  IBLA  371  (Oct.  21,  1980) 

50  IBLA  394  (Oct.  24,  1980) 

51  IBLA  173  (Nov.  26,  1980) 

1744(b)  46  IBLA  62  (Feb.  22,  1980) 

46  IBLA  74  (Feb.  22,  1980) 


46 

IBLA 

127 

(Feb. 

29 

, 1980) 

46 

IBLA 

355 

(Apr. 

8. 

1980) 

47 

IBLA 

129 

(Apr. 

29 

, 1980) 

47 

IBLA 

132 

(Apr. 

29 

, 1980) 

47 

IBLA 

146 

(May 

6> 

1980) 

47 

IBLA 

152 

(May 

6, 

1980) 

47 

IBLA 

172 

(May 

7, 

1980) 

47 

IBLA 

196 

(May 

7, 

1980) 

47 

IBLA 

204 

(May 

7, 

1980) 

47 

IBLA 

217 

(May 

13, 

1980) 

47 

IBLA 

220 

(May 

13, 

1980) 

47 

IBLA 

229 

(May 

13, 

1980) 

47 

IBLA 

286 

(May 

15, 

1980) 

47 

IBLA 

289 

(May 

15, 

1980) 

47 

IBLA 

293 

(May 

15, 

1980) 

47 

IBLA 

309 

(May 

19, 

1980) 

47 

IBLA 

332 

(May 

21, 

1980) 

47 

IBLA 

345 

(May 

21, 

1980) 

47 

IBLA 

348 

(May 

21, 

1980) 

47 

IBLA 

360 

(May 

21, 

1980) 

47 

IBLA 

393 

(May 

22, 

1980) 

48  IBLA  1 (May  27,  1980) 

48  IBLA  16  (May  27,  1980) 

48  IBLA  48  (May  29,  1980) 

48  IBLA  55  (May  29,  1980) 

48  IBLA  71  (May  29,  1980) 

48  IBLA  87  (May  29,  1980) 

48  IBLA  93  (May  29,  1980) 

48  IBLA  175  (June  9,  1980) 

48  IBLA  180  (June  9,  1980) 

48  IBLA  193  (June  9,  1980) 

48  IBLA  203  (June  16,  1980) 
48  IBLA  214  (June  16,  1980) 

48  IBLA  222  (June  16,  1980) 

49  IBLA  43  (July  21,  1980) 

49  IBLA  111  (July  28,  1980) 
49  IBLA  114  (July  28,  1980) 
49  IBLA  125  (July  28,  1980) 
49  IBLA  128  (July  28,  1980) 
49  IBLA  146  (July  30,  1980) 
49  IBLA  157  (July  30,  1980) 
49  IBLA  173  (July  30,  1980) 
49  IBLA  180  (July  30,  1980) 
49  IBLA  217  (Aug.  11,  1980) 

49  IBLA  243  (Aug.  18,  1980) 

50  IBLA  58  (Sept.  15,  1980) 
50  IBLA  84  (Sept.  17,  1980) 
50  IBLA  107  (Sept.  17,  1980) 
50  IBLA  121  (Sept.  24,  1980) 
50  IBLA  124  (Sept.  24,  1980) 
50  IBLA  141  (Sept.  26,  1980) 
50  IBLA  147  (Sept.  26,  1980) 
50  IBLA  363  (Oct.  16,  1980) 
50  IBLA  371  (Oct.  21,  1980) 
50  IBLA  374  (Oct.  21,  1980) 
50  IBLA  379  (Oct.  22,  1980) 

50  IBLA  394  (Oct.  24,  1980) 

51  IBLA  32  (Oct.  30,  1980) 

51  IBLA  56  (Oct.  31,  1980) 

51  IBLA  188  (Dec.  2,  1980) 


sec.  1744(b)  (Continued) 

51  IBLA  250  (Dec.  15,  1980) 
51  IBLA  265  (Dec.  15,  1980) 
51  IBLA  287  (Dec.  17,  1980) 
51  IBLA  330  (Dec.  29,  1980) 
51  IBLA  364  (Dec.  29,  1980) 

1744(c)  46  IBLA  62  (Feb.  22,  1980) 

46  IBLA  74  (Feb.  22,  1980) 
46  IBLA  93  (Feb.  28,  1980) 
46  IBLA  127  (Feb.  29,  1980) 
46  IBLA  287  (Mar.  31,  1980) 
46  IBLA  319  (Apr.  4,  1980) 

46  IBLA  360  (Apr.  8,  1980) 

47  IBLA  43  (Apr.  11,  1980) 
47  IBLA  47  (Apr.  14,  1980) 
47  IBLA  89  (Apr.  21,  1980) 
47  IBLA  129  (Apr.  29,  1980) 
47  IBLA  132  (Apr.  29,  1980) 
47  IBLA  135  (Apr.  30,  1980) 
47  IBLA  146  (May  6,  1980) 

47  IBLA  152  (May  6,  1980) 

47  IBLA  172  (May  7,  1980) 

47  IBLA  196  (May  7,  1980) 

47  IBLA  200  (May  7,  1980) 

47  IBLA  204  (May  7,  1980) 

47  IBLA  208  (May  13,  1980) 
47  IBLA  217  (May  13,  1980) 
47  IBLA  220  (May  13,  1980) 
47  IBLA  229  (May  13,  1980) 
47  IBLA  235  (May  13,  1980) 
47  IBLA  281  (May  15,  1980) 
47  IBLA  286  (May  15,  1980) 
47  IBLA  289  (May  15,  1980) 
47  IBLA  293  (May  15,  1980) 
47  IBLA  301  (May  19,  1980) 
47  IBLA  306  (May  19,  1980) 
47  IBLA  332  (May  21,  1980) 
47  IBLA  345  (May  21,  1980) 
47  IBLA  348  (May  21,  1980) 
47  IBLA  360  (May  21,  1980) 
47  IBLA  386  (May  21,  1980) 
47  IBLA  389  (May  22,  1980) 

47  IBLA  393  (May  22,  1980) 

48  IBLA  1 (May  27,  1980) 

48  IBLA  16  (May  27,  1980) 

48  IBLA  43  (May  29,  1980) 

48  IBLA  48  (May  29,  1980) 

48  IBLA  55  (May  29,  1980) 

48  IBLA  71  (May  29,  1980) 

48  IBLA  175  (June  9,  1980) 
48  IBLA  178  (June  9,  1980) 
48  IBLA  180  (June  9,  1980) 
48  IBLA  203  (June  16,  1980) 
48  IBLA  211  (June  16,  1980) 
48  IBLA  222  (June  16,  1980) 
48  IBLA  225  (June  16,  1980) 
48  IBLA  253  (June  26,  1980) 

48  IBLA  255  (June  26,  1980) 

49  IBLA  11  (July  15,  1980) 
49  IBLA  43  (July  21,  1980) 
49  IBLA  94  (July  22,  1980) 
49  IBLA  111  (July  28,  1980) 
49  IBLA  114  (July  28,  1980) 
49  IBLA  125  (July  28,  1980) 
49  IBLA  146  (July  30,  1980) 
49  IBLA  150  (July  30,  1980) 
49  IBLA  157  (July  30,  1980) 
49  IBLA  166  (July  30,  1980) 
49  IBLA  173  (July  30,  1980) 
49  IBLA  193  (Aug.  6,  1980) 
49  IBLA  217  (Aug.  11,  1980) 
49  IBLA  267  (Aug.  18,  1980) 

49  IBLA  378  (Sept.  5,  1980) 

50  IBLA  1 (Sept.  5,  1980) 

50  IBLA  84  (Sept.  17,  1980) 


CXIV 


United  States  Codes 


TITLE  43  (Continued) 
sec.  1744(c)  (Continued) 


TITLE  44  (Continued) 
sec.  1507  (Continued) 


1746 


1751-1753 
1761 


1761(a)  

1761(a)(1)  47 

1761-1771  - 


50 

IBLA 

107 

( Sept 

. 17 

, 1980) 

50 

IBLA 

121 

(Sept 

. 24 

, 1980) 

50 

IBLA 

124 

(Sept 

. 24 

, 1980) 

50 

IBLA 

138 

( Sept 

. 26 

, 1980) 

50 

IBLA 

141 

(Sept 

. 26 

, 1980) 

50 

IBLA 

145 

(Sept 

. 26 

, 1980) 

50 

IBLA 

147 

(Sept 

. 26 

, 1980) 

50 

IBLA 

201 

(Sept 

. 30 

, 1980) 

50 

IBLA 

227 

(Sept 

. 30 

, 1980) 

50 

IBLA 

277 

(Oct . 

6, 

1980) 

50 

IBLA 

371 

( Oct  . 

21, 

1980) 

50 

IBLA 

394 

(Oct . 

24, 

1980) 

50 

IBLA 

406 

(Oct . 

24, 

1980) 

51 

IBLA 

17 

(Oct. 

28, 

1980) 

51 

IRLA 

56 

(Oct . 

31, 

1980) 

51 

IBLA 

173 

(Nov. 

26, 

1980) 

51 

IRLA 

194 

(Dec . 

5, 

1980) 

51 

IBLA 

250 

( Dec  . 

15, 

1980) 

51 

IBLA 

265 

(Dec . 

15, 

1980) 

51 

IBLA 

287 

(Dec . 

17, 

1980) 

51 

IBLA 

294 

(Dec . 

17, 

1980) 

51 

IBLA 

297 

(Dec . 

17, 

1980) 

-46 

IBLA 

101 

(Feb. 

29, 

1980) 

47 

IBLA 

17, 

87  I. 

D.  143  (1980) 

51 

IBLA 

368 

IDec  . 

30, 

1980) 

-48 

IBLA 

385 

(July 

11, 

1980) 

-50 

IBLA 

154 

( Sept 

. 30 

, 1980) 

51 

IBLA 

26 

( Oct . 

28, 

1980) 

51 

IBLA 

154 

(Nov. 

26, 

1980) 

- M- 

•36921 

, 87  I.D. 

291 

(1980) 

1764  

1764(a)  

1764(g)  — 

1765  

1765(b)  (vi)  —47 

1767  

1767(a)  

1770  

1770(a)  

1781  

1782  

1782(a)  — 
1782(c)  

1802(1)  

1802(6)  

1802(3)  

1802(5)  — 

1802(6)  

1«63 

1866(a)  


IBLA  71  (Apr.  21,  1980) 

50  IBLA  190,  87  I.D.  473  (1980) 

51  IRLA  390  (Dec.  31,  1980) 
M-36921 , 87  I.D.  291  (1980) 


TITLE  44: 


sec.  1507 


-45  IBLA  1 (Jan.  8,  1980) 

46  IBLA  93  (Feb.  28,  1980) 

46  IBLA  312  (Apr.  4,  1980) 

47  IBLA  196  (May  7,  1980) 
47  IBLA  204  (May  7,  1980) 
47  IBLA  235  (May  13,  1980) 
47  IBLA  289  (May  15,  1080) 

47  IBLA  389  (May  22,  1980) 

48  IBLA  99  (May  20,  1980) 
48  IBLA  127  (May  30,  1980) 


1510 


48  IBLA  175  (June  9,  1980) 

48  IBLA  180  (June  9,  1980) 

48  IBLA  222  (June  16,  1980) 
48  IBLA  255  (June  26,  1980) 
48  IBLA  351  (July  11,  1980) 

48  IRLA  398  (July  11,  1980) 

49  IBLA  11  (July  15,  1980) 

49  IBLA  40  (July  21,  1980) 

49  IBLA  106  (July  28,  1980) 
49  IBLA  111  (July  28,  1980) 
49  IRLA  137  (July  28,  1980) 
49  IBLA  150  (July  30,  1980) 
40  IRLA  157  (July  30,  1980) 
49  IBLA  184  (July  31,  1980) 
49  IBLA  193  (Aug.  6,  1980) 

49  IBLA  197  (Aug.  6,  1980) 

49  IBLA  200  (Aug.  11,  1980) 
49  IBLA  217  (Aug.  11,  1980) 
40  IBLA  228  (Aug.  12,  1980) 
49  IBLA  267  (Aug.  18,  1980) 
40  IRLA  271  (Aug.  18,  1080) 

49  IBLA  335  (Aug.  25,  1980) 

50  IBLA  1 (Sept.  5,  1980) 

50  IRLA  47  (Sept.  9,  1980) 

50  IBLA  50  (Sept.  15,  1980) 
50  IBLA  127  (Sept.  24,  1980) 

50  IBLA  201  (Sept.  30,  1980) 

51  IBLA  188  (Dec.  2,  1980) 

51  IBLA  194  (Dec.  5,  1980) 

51  IBLA  294  (Dec.  17,  1980) 
51  IRLA  364  (Dec.  29,  1980) 

-45  IBLA  1 (Jan.  8,  1980) 

46  IBLA  93  (Feb.  28,  1980) 


50 

IBLA 

190,  87  I.D.  473  (1980) 

46 

IBLA 

312 

(Apr. 

4,  1980) 

•47 

IBLA 

155  (May  6,  1980) 

47 

IBLA 

196 

(May 

7,  1980) 

■48 

IBLA 

233  (June  17,  1980) 

47 

IBLA 

204 

(May 

7,  1980) 

49 

IBLA 

23  (July  15,  1980) 

47 

IBLA 

235 

(May 

13,  1980) 

51 

IBLA 

154  (Nov.  26,  1980) 

47 

IBLA 

289 

(May 

15,  1980) 

•47 

IBLA 

155  (May  6,  1980) 

47 

IBLA 

389 

(May 

22,  1980) 

•51 

IBLA 

26  (Oct.  28,  1980) 

48 

IBLA 

99 

(May  29,  1980) 

■51 

IBLA 

26  (Oct.  28,  1980) 

48 

IBLA 

127 

(May 

30,  1980) 

■48 

IBLA 

233  (June  17,  1980) 

48 

IBLA 

175 

(June 

9,  1980) 

51 

IBLA 

26  (Oct.  28,  1980) 

48 

IBLA 

180 

( June 

9,  1980) 

•48 

IBLA 

233  (June  17,  1980) 

48 

IBLA 

222 

(June 

16,  1980) 

49 

IRLA 

23  (July  15,  1980) 

48 

IBLA 

255 

(June 

26,  1980) 

•47 

IBLA 

284  (May  15,  1980) 

48 

IBLA 

351 

(July 

11,  1980) 

•45 

IBLA 

252  (Feb.  4,  1980) 

48 

IBLA 

398 

(July 

11,  1980) 

49 

IBLA 

169  (July  30,  1980) 

49 

IBLA 

11 

(July 

15,  1980) 

•45 

IBLA 

347  (Feb.  7,  1980) 

49 

IBLA 

40 

(July 

21,  1980) 

■45 

IBLA 

347  (Feb.  7,  1980) 

49 

IBLA 

106 

(July 

28,  1980) 

49 

IBLA 

169  (July  30,  1980) 

49 

IRLA 

111 

(July 

28,  1980) 

• M- 

■36923 

, 87  I.D.  544  (1980) 

49 

IBLA 

137 

(July 

28,  1980) 

• M- 

-36923 

, 87  I.D.  544  ( 1180) 

49 

IBLA 

150 

(July 

30,  1980) 

■ M- 

■36923,  87  I.D.  544  (1980) 

49 

IBLA 

157 

(July 

30,  1980) 

• M- 

•36923 

, 87  I.D.  544  (1980) 

49 

IBLA 

184 

(July 

31,  1980) 

• M- 

•36923 

, 87  I.D.  544  (1980) 

49 

IBLA 

193 

(Aug. 

6,  1980) 

• M- 

■36924 

, 87  I.D.  563  (1980) 

49 

IBLA 

197 

(Aug . 

6,  1980) 

• M- 

•36923 

, 87  I.D.  544  (1980) 

49 

IBLA 

200 

(Aug. 

11,  1980) 

49  IBLA  217  (Aug.  11,  1980) 
49  IBLA  228  (Aug.  12,  1980) 
40  IBLA  267  (Aug.  18,  1080) 
49  IBLA  271  (Aug.  18,  1980) 

49  IBLA  335  (Aug.  25,  1980) 

50  IBLA  1 (Sept.  5,  1980) 

50  IBLA  47  (Sept.  9,  1980) 

50  IBLA  50  (Sept.  15,  1980) 
50  IBLA  127  (Sept.  24,  1980) 

50  IBLA  201  (Sept.  30,  1980) 

51  IBLA  188  (Dec.  2,  1980) 

51  IBLA  194  (Dec.  5,  1980) 

51  IBLA  294  (Dec.  17,  1980) 
51  IBLA  364  (Dec.  29,  1980) 


cxv 


TITLE 
sec . 


United  States  Codes 


48: 

341  45  IBLA  264,  87  I.D.  34  (1980) 

371  et  seq.  —46  IBLA  165  (Mar.  21,  1980) 


TITLE  49: 

sec.  211-213  49  IBLA  213  (Aug.  11, 

49  IBLA  258  (Aug.  18, 
212(b) 49  IBLA  258  (Aug.  18, 


1980) 

1980) 

1980) 


•k'k'k'k'k'k'k-k'k'k 


CXVI 


(B)  UNITED  STATES  STATUTES 


5 STAT: 


page  453  45  IBLA  232  (Feb.  4,  1980) 

9 STAT: 

page  452  51  IBLA  301,  87  I.D.  628  (1980) 

519 51  IBLA  3 (Oct.  28,  1980) 

922  51  IBLA  301,  87  I.D.  628  (1980) 

12  STAT: 

page  489  48  IBLA  118  (May  30,  1980) 

971 8 IBIA  183,  87  I.D.  507  (1980) 

13  STAT: 

page  356  48  IBLA  118  (May  30,  1980) 

14  STAT: 

page  79  48  IBLA  118  (May  30,  1980) 

218 51  IBLA  3 (Oct.  28,  1980) 

239  45  IBLA  232  (Feb.  4,  1980) 

17  STAT: 

page  91 48  IBLA  267,  87  I.D.  248  (1980) 

51  IBLA  301,  87  I.D.  628  (1980) 
96 51  IBLA  73  (Oct.  31,  1980) 

18  STAT: 

page  28 8 IBIA  30,  87  I.D.  98  (1980) 

420  48  IBLA  199  (June  16,  1980) 

48  IBLA  365  (July  11,  1980) 

19  STAT: 

page  377  46  IBLA  140  (Mar.  19,  1980) 

48  IBLA  263  (June  30,  1980) 

23  STAT: 

page  24  46  IBLA  366  (Apr.  8,  1980) 

96  48  IBLA  199  (June  16,  1980) 

48  IBLA  365  (July  11,  1980) 

48  IBLA  373  (July  11,  1980) 


24  STAT: 


page  388  8 IBIA  30,  87  I.D.  98  (1980) 

8 IBIA  183,  87  I.D.  507  (1980) 

389  8 IBIA  150  (Aug.  18,  1980) 

48  IBLA  199  (June  16,  1980) 

48  IBLA  365  (July  11,  1980) 

48  IBLA  373  (July  11,  1980) 

49  IBLA  251  (Aug.  18,  1980) 

390  8 IBIA  30,  87  I.D.  98  (1980) 

25  STAT: 

page  888  8 IBIA  30,  87  I.D.  98  (1980) 

26  STAT: 

page  391 51  IBLA  212  (Dec.  10,  1980) 

629  45  IBLA  87  (Jan.  17,  1980) 

1011 47  IBLA  155  (May  6,  1980) 

1093  45  IBLA  318  (Feb.  6,  1980) 

1096  46  IBLA  140  (Mar.  19,  1980) 

1099  51  IBLA  368  (Dec.  30,  1980) 

1905  45  IBLA  232  (Feb.  4,  1980) 


28  STAT: 


page  6 48  IBLA  267,  87  I.D.  248  (1980) 

109  50  IBLA  382  (Oct.  22,  1980) 

H4 48  IBLA  267,  87  I.D.  248  (1980) 

29  STAT: 

page  127 M-36921,  87  I.D.  291  (1980) 

526  50  IBLA  303,  87  I.D.  478  (1980) 

30  STAT: 

page  11 45  IBLA  232  (Feb.  4,  1980) 

34-36  45  IBLA  232  (Feb.  4,  1980) 

35 4 ANCAB  116,  87  I.D.  1 (1980) 

413 46  IBLA  239  (Mar.  27,  1980) 

50  IBLA  69  (Sept.  30,  1980) 

50  IBLA  290  (Oct.  7,  1980) 

544 g IBIA  170,  87  I.D.  501  (1980) 

651  48  IBLA  267,  87  I.D.  248  (1980) 

908  45  IBLA  264,  87  I.D.  34  (1980) 

31  STAT: 

page  321  46  IBLA  366  (Apr.  8,  1980) 

32  STAT: 

page  388  47  IBLA  12  (Apr.  10,  1980) 

33  STAT: 

page  628  45  IBLA  232  (Feb.  4,  1980) 

34  STAT: 

page  197  46  IBLA  137  (Mar.  19,  1980) 


46  IBLA  177  (Mar.  21,  1980) 
46  IBLA  326  (Apr.  4,  1980) 
46  IBLA  366  (Apr.  8,  1980) 

46  IBLA  373  (Apr.  8,  1980) 

47  IBLA  85  (Apr.  21,  1980) 

47  IBLA  249  (May  13,  1980) 

48  IBLA  370  (July  11,  1980) 
51  IBLA  165  (Nov.  26,  1980) 


225  45  IBLA  264,  87  I.D.  34  (1980) 

3163  45  IBLA  232  (Feb.  4,  1980) 

3232  45  IBLA  232  (Feb.  4,  1980) 

36  STAT: 

page  583  48  IBLA  329  (July  3,  1980) 

847  4 ANCAB  173,  87  I.D.  123  (1980) 

45  IBLA  264,  87  I.D.  34  (1980) 

51  IBLA  115  (Nov.  20,  1980) 

856  8 IBIA  8,  87  I.D.  64  (1980) 

8 IBIA  30,  87  I.D.  98  (1980) 

8 IBIA  53  (Mar.  28,  1980) 

1253  45  IBLA  264,,  87  I.D.  34  (1980) 

1345  8 IBIA  183,  87  I.D.  507  (1980) 

37  STAT: 

page  29 M-36927,  87  I.D.  616  (1980) 

497  51  IBLA  115  (Nov.  20,  1980) 

38  STAT: 

page  235  48  IBLA  267,  87  I.D.  248  (1980) 

509  48  IBLA  329  (July  3,  1980) 

712 47  IBLA  17,  87  I.D.  143  (1980) 


48  IBLA  263  (June  30,  1980) 

45  IBLA  264,  87  I.D.  34  (1980) 


1101 


CXVII 


United  States  Statutes 


39  STAT: 


page  862-865  45  IBLA  127  (Jan.  23,  1980) 

865  50  IBLA  154  (Sept.  30,  1980) 

40  STAT: 

page  243  48  IBLA  267,  87  I.D.  248  (1980) 

297  48  IBLA  329  (July  3,  1980) 

343  48  IBLA  267,  87  I.D.  248  (1980) 

411 45  IBLA  119  (Jan.  23,  1980) 

41  STAT: 

page  279  48  IBLA  267,  87  I.D.  248  (1980) 

354 48  IBLA  267,  87  I.D.  248  (1980) 

437  48  IBLA  267,  87  I.D.  248  (1980) 

50  IBLA  154  (Sept.  30,  1980) 

50  IBLA  303,  87  I.D.  478  (1980) 

439 g IBIA  90,  87  I.D.  201  (1980) 

449 M-36921,  87  I.D.  291  (1980) 

451  48  IBLA  267,  87  I.D.  248  (1980) 

50  IBLA  303,  87  I.D.  478  (1980) 

977  45  IBLA  119  (Jan.  23,  1980) 

1063  45  IBLA  232  (Feb.  4,  1980) 

47  IBLA  17,  87  I.D.  143  (1980) 
1075  47  IBLA  17,  87  I.D.  143  (1980) 

43  STAT: 

page  1013 49  IBLA  278,  87  I.D.  350  (1980) 

44  STAT: 

page  629  45  IBLA  87  (Jan.  17,  1980) 


46  IBLA  132  (Mar.  19,  1980) 
46  IBLA  198  (Mar.  24,  1980) 
48  IBLA  123  (May  30,  1980) 


48  IBLA  377  (July  11,  1980) 

51  IBLA  368  (Dec.  30,  1980) 

741 51  IBLA  212  (Dec.  10,  1980) 

1026  50  IBLA  382  (Oct.  22,  1980) 

1364  50  IBLA  69  (Sept.  17,  1980) 

50  IBLA  290  (Oct.  7,  1980) 

1452  47  IBLA  363  (May  21,  1980) 

45  STAT: 

page  728  49  IBLA  213  (Aug.  11,  1980) 

729  49  IBLA  213  (Aug.  11,  1980) 

1069  4 ANCAB  151,  87  I.D.  81  (1980) 

46  STAT: 

page  1494 8 IBIA  130,  87  I.D.  311  (1980) 

47  STAT: 

page  291  48  IBLA  267,  87  I.D.  248  (1980) 

474  48  IBLA  267,  87  I.D.  248  (1980) 

48  STAT: 

page  72  48  IBLA  267,  87  I.D.  248  (1980) 

777 48  xbLA  267,  87  I.D.  248  (1980) 

977  50  IBLA  154  (Sept.  30,  1980) 

984  8 IBIA  30,  87  I.D.  98  (1980) 

8 IBIA  130,  87  I.D.  311  (1980) 
8 IBIA  150  (Aug.  18,  1980) 

8 IBIA  183,  87  I.D.  507  (1980) 

50  IBLA  95  (Sept.  17,  1980) 

1185  50  IBLA  382  (Oct.  22,  1980) 

1269  49  IBLA  325  (Aug.  22,  1980) 

51  IBLA  115  (Nov.  20,  1980) 


49  STAT: 


page  337  48  IBLA  267,  87  I.D.  248  (1980) 

678  M-36921,  87  I.D.  291  (1980) 

1238  48  IBLA  267,  87  I.D.  248  (1980) 

1976  49  IBLA  317  (Aug.  20,  1980) 

50  STAT: 

page  306  48  IBLA  267,  87  I.D.  248  (1980) 

874  45  IBLA  252  (Feb.  4,  1980) 

45  IBLA  347  (Feb.  7,  1980) 

862  50  IBLA  95  (Sept.  17,  1980) 

52  STAT: 

page  1243  48  IBLA  267,  87  I.D.  248  (1980) 

53  STAT: 

page  753  45  IBLA  347  (Feb.  7,  1980) 

54  STAT: 

page  746  8 IBIA  130,  87  I.D.  311  (1980) 

1188  48  IBLA  267,  87  I.D.  248  (1980) 

56  STAT: 

page  271  48  IBLA  267,  87  I.D.  248  (1980) 

647  48  IBLA  267,  87  I.D.  248  (1980) 

1021  8 IBIA  30,  87  I.D.  98  (1980) 

1022  8 IBIA  205,  87  I.D.  601  (1980) 

57  STAT: 

page  74  48  IBLA  267,  87  I.D.  248  (1980) 

58  STAT: 

page  887  51  IBLA  283  (Dec.  15,  1980) 

901 51  IBLA  283  (Dec.  15,  1980) 

59  STAT: 

page  622  45  IBLA  264,  87  I.D.  34  (1980) 

60  STAT: 

page  951  45  IBLA  16  (Jan.  8,  1980) 

952  M-36927 , 87  I.D.  616  (1980) 

955  M-36927,  87  I.D.  616  (1980) 

1009  45  IBLA  159,  87  I.D.  14  (1980) 

1099  45  IBLA  355  (Feb.  7,  1980) 

61  STAT: 

page  213 48  IBLA  267,  87  I.D.  248  (1980) 

681 4 ANCAB  173,  87  I.D.  123  (1980) 

45  IBLA  127  (Jan.  23,  1980) 

62  STAT: 

page  83 51  IBLA  301,  87  I.D.  628  (1980) 

100  45  IBLA  264,  87  I.D.  34  (1980) 

236  8 IBIA  150  (Aug.  18,  1980) 

475  48  IBLA  267,  87  I.D.  248  (1980) 

571  48  IBLA  267,  87  I.D.  248  (1980) 

63  STAT: 

page  200  48  IBLA  267,  87  I.D.  248  (1980) 

213  48  IBLA  267,  87  I.D.  248  (1980) 

214  50  IBLA  26,  87  I.D.  395  (1980) 


CXVIII 


United  States  Statutes 


64  STAT: 


78  STAT: 


page  84  45  IBLA  264,  87  I.D.  34  (1980) 

65  STAT: 

page  336  4 ANCAB  173,  187  I.D.  123  (1980) 

66  STAT: 

page  95  45  IBLA  264,  87  I.D.  34  (1980) 

67  STAT: 

page  29 M-36922,  87  I.D.  517  (1980) 

464  M-36923,  87  I.D.  544  (1980) 

557  11-36921,  87  I.D.  291  (1980) 

68  STAT: 

page  585  M-36927,  87  I.D.  616  (1980) 

69  STAT: 

page  67  50  IBLA  95  (Sept.  17  , 1980) 

367  49  IBLA  360,  87  I.D.  386  (1980) 

368  45  IBLA  127  (Jan.  23,  1980) 

49  IBLA  360,  87  I.D.  386  (1980) 
539  8 IBIA  76,  87  I.D.  189  (1980) 

681  45  IBLA  232  (Feb.  4,  1980) 

682  45  IBLA  232  (Feb.  4,  1980) 

683  46  IBLA  62  (Feb.  22,  1980) 

797 51  IBLA  30  (Oct.  30,  1980) 

70  STAT: 

page  62 8 IBIA  170,  87  I.D.  501  (1980) 

708  45  IBLA  264,  87  I.D.  34  (1980) 

711 47  IBLA  85  (Apr.  21,  1980) 

954 46  IBLA  326  (Apr.  4,  1980) 

46  IBLA  366  (Apr.  8,  1980) 

51  IBLA  165  (Nov.  26,  1980) 


72  STAT: 

page  339 4 ANCAB  277,  87  I.D.  279  (1980) 

4 ANCAB  294,  87  I.D.  286  (1980) 
4 ANCAB  307  (July  8,  1980) 

4 ANCAB  314  (July  9,  1980) 

4 ANCAB  321  (July  24,  1980) 

4 ANCAB  328  (July  24,  1980) 

4 ANCAB  335  (July  24,  1980) 

4 ANCAB  342  (July  24,  1980) 

5 ANCAB  19,  87  I.D.  372  (1980) 

5 ANCAB  32  (Aug.  25,  1980) 

5 ANCAB  39  (Aug.  26,  1980) 

5 ANCAB  46  (Aug.  26,  1980) 

46  IBLA  56  (Feb.  22,  1980) 

46  IBLA  137  (Mar.  19,  1980) 

47  IBLA  85  (Apr.  21,  1980) 

48  IBLA  229  (June  17,  1980) 

48  IBLA  370  (July  11,  1980) 


50  IBLA  6 (Sept.  5,  1980) 

50  IBLA  284  (Oct.  6,  1980) 

340  4 ANCAB  314  (July  9,  1980) 

829  48  IBLA  267,  87  I.D.  248  (1980) 

73  STAT: 

page  141 50  IBLA  6 (Sept.  5,  1980) 

571  47  IBLA  39  (Apr.  11,  1980) 

74  STAT: 

page  781  47  IBLA  39  (Apr.  11,  1980) 

76  STAT: 

page  1191 51  IBLA  26  (Oct.  28,  1980) 


page  557  4 OHA  54  (Sept.  11,  1980) 

890  45  IBLA  347  (Feb.  7,  1980) 

893  47  IBLA  177  (May  7,  1980) 

82  STAT: 

page  77 8 IBIA  170,  87  I.D.  501  (1980) 

870  49  IBLA  278,  87  I.D.  350  (1980) 

906  49  IBLA  162  (July  30,  1980) 

910 49  IBLA  162  (July  30,  1980) 

84  STAT: 

page  1566  49  IBLA  209  (Aug.  11,  1980) 

1894  4 OHA  11  (May  12,  1980) 

1897  4 OHA  30  (July  2,  1980) 

1984  4 OHA  86  (Oct.  31,  1980) 

85  STAT: 

page  97 IBCA-1162-8-77  , 87  I.D. 

210  (1980) 

688  4 ANCAB  112  (Jan.  9,  1980) 


4 ANCAB  116,  87  I.D.  1 (1980) 

4 ANCAB  130  (Jan.  21,  1980) 

4 ANCAB  132  (Jan.  31,  1980) 

4 ANCAB  134  (Feb.  8,  1980) 

4 ANCAB  151,  87  I.D.  81  (1980) 

4 ANCAB  168  (Feb.  28,  1980) 

4 ANCAB  171  (Feb.  29,  1980) 

4 ANCAB  173,  87  I.D.  123  (1980) 
4 ANCAB  207  (Apr.  21,  1980) 

4 ANCAB  215  (Apr.  23,  1980) 

4 ANCAB  217,  87  I.D.  163  (1980) 
4 ANCAB  222,  87  I.D.  164  (1980) 
4 ANCAB  232  (May  7,  1980) 

4 ANCAB  234  (May  9,  1980) 

4 ANCAB  236  (May  12,  1980) 

4 ANCAB  238  (May  20,  1980) 

4 ANCAB  244  (May  28,  1980) 

4 ANCAB  247  (June  2,  1980) 

4 ANCAB  277,  87  I.D.  279  (1980) 
4 ANCAB  294,  87  I.D.  286  (1980) 
4 ANCAB  307  (July  8,  1980) 

4 ANCAB  314  (July  9,  1980) 

4 ANCAB  318  (July  15,  1980) 

4 ANCAB  321  (July  24,  1980) 

4 ANCAB  328  (July  24,  1980) 

4 ANCAB  335  (July  24,  1980) 

4 ANCAB  342  (July  24,  1980) 

4 ANCAB  350  (July  30,  1980) 

4 ANCAB  355,  87  I.D.  341  (1980) 

5 ANCAB  1 (Aug.  20,  1980) 

5 ANCAB  4,  87  I.D.  366  (1980) 

5 ANCAB  19,  87  I.D.  372  (1980) 

5 ANCAB  32  (Aug.  25,  1980) 

5 ANCAB  39  (Aug.  26,  1980) 

5 ANCAB  46  (Aug.  26,  1980) 

5 ANCAB  54  (Sept.  10,  1980) 

5 ANCAB  57  (Sept.  22,  1980) 

5 ANCAB  77,  87  I.D.  480  (1980) 

5 ANCAB  123,  87  I.D.  603  (1980) 
5 ANCAB  139  (Dec.  18,  1980) 

45  IBLA  43  (Jan.  14,  1980) 

45  IBLA  87  (Jan.  17,  1980) 

45  IBLA  198  (Jan.  30,  1980) 

47  IBLA  85  (Apr.  21,  1980) 

50  IBLA  280  (Oct.  6,  1980) 

701 4 ANCAB  173,  87  I.D.  123  (1980) 

4 ANCAB  314  (July  9,  1980) 

4 ANCAB  350  (July  30,  1980) 

5 ANCAB  77,  87  I.D.  480  (1980) 

5 ANCAB  123,  87  I.D.  603  (1980) 
50  IBLA  284  (Oct.  6,  1980) 


710 45  IBLA  198  (Jan.  30,  1980) 

46  IBLA  373  (Apr.  8,  1980) 

7 39  48  IBLA  22  (May  27,  1980) 
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86  STAT: 
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88  STAT: 
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89  STAT: 
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2751 

2769 


2775 
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2787 


2789 


2789- 

2790 


United  States  Statutes 


90  STAT:  (Continued) 


■50  IBLA  26,  87  I.D.  395  (1980) 

50  IBLA  26,  87  I.D.  395  (1980) 
•45  IBLA  64  (Jan.  17,  1980) 

■ 8 IBIA  121  (July  21,  1980) 

■ 2 IBSMA  249,  87  I.D.  416  (1980) 

■ 2 IBSMA  249,  87  I.D.  416  (1980) 


•46  IBLA  35  (Feb.  20,  1980) 
M-36921,  87  I.D.  291  (1980) 
•46  IBLA  35  (Feb.  20,  1980) 


• 4 OHA  11  (May  12,  1980) 

•49  IBLA  162  (July  30,  1980) 


4 ANCAB  250,  87  I.D.  219  (1980) 
4 ANCAB  250,  87  I.D.  219  (1980) 


45  IBLA  87  (Jan.  17,  1980) 

45  IBLA  159,  87  I.D.  14  (1980) 

46  IBLA  62  (Feb.  22,  1980) 

47  IBLA  92  (Apr.  23,  1980) 

49  IBLA  1 (July  15,  1980) 

49  IBLA  320  (Aug.  20,  1980) 

49  IBLA  344  (Aug.  25,  1980) 

51  IBLA  255  (Dec.  15,  1980) 

46  IBLA  62  (Feb.  22,  1980) 

49  IBLA  344  (Aug.  25,  1980) 

4 ANCAB  134  (Feb.  8,  1980) 

4 ANCAB  250,  87  I.D.  219  (1980) 

4 ANCAB  134  (Feb.  8,  1980) 

47  IBLA  155  (May  6,  1980) 

48  IBLA  233  (June  17,  1980) 

48  IBLA  263  (June  30,  1980) 

48  IBLA  377  (July  11,  1980) 

48  IBLA  385  (July  11,  1980) 

49  IBLA  23  (July  15,  1980) 

50  IBLA  26,  87  I.D.  395  (1980) 

51  IBLA  368  (Dec.  30,  1980) 

51  IBLA  178  (Dec.  2,  1980) 

45  IBLA  215,  87  I.D.  14  (1980) 

46  IBLA  62  (Mar.  22,  1980) 

47  IBLA  386  (May  21,  1980) 

50  IBLA  26,  87  I.D.  395  (1980) 

51  IBLA  154  (Nov.  26,  1980) 

46  IBLA  132  (Mar.  19,  1980) 

46  IBLA  198  (Mar.  24,  1980) 
46  IBLA  265  (Mar.  27,  1980) 

48  IBLA  199  (June  16,  1980) 

48  IBLA  263  (June  30,  1980) 

48  IBLA  365  (July  11,  1980) 

48  IBLA  373  (July  11,  1980) 

51  IBLA  132  (Nov.  20,  1980) 
45  IBLA  127  (Jan.  23,  1980) 

46  IBLA  239  (Mar.  27,  1980) 

46  IBLA  257  (Mar.  27,  1980) 

2790  46  IBLA  257  (Mar.  27,  1980) 

51  IBLA  368  (Dec.  30,  1980) 
45  IBLA  87  (Jan.  17,  1980) 

45  IBLA  219  (Jan.  31,  1980) 

46  IBLA  132  (Mar.  19,  1980) 

46  IBLA  198  (Mar.  24,  1980) 

46  IBLA  239  (Mar.  27,  1980) 

46  IBLA  257  (Mar.  27,  1980) 


46  IBLA  350  (Apr.  8,  1980) 

48  IBLA  123  (May  30,  1980) 

48  IBLA  377  (July  11,  1980) 

49  IBLA  278,  87  I.D.  350  (1980) 


2792  4 ANCAB  173,  87  I.D.  123  (1980) 
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page  61  - - — 
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285  

50 

IBLA 

190, 
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473  (1980) 

445  

O 

IBSMA 

118, 

87 

I.D. 

245 

(1980) 

2 

IBSMA 

125, 

87 

I.D. 

304 

(1980) 

2 

IBSMA 

147, 

87 

I.D. 

319 

(1980) 

2 

IBSMA 

158, 

87 

I.D. 

324 

(1980) 

2 

IBSMA 

165, 

87 

I.D. 

327 

(1980) 

2 

IBSMA 

173 , 

87 

I.D. 

331 

(1980) 

2 

IBSMA 

180, 

87 

I.D. 

333 

(1980) 

2 

IBSMA 

189, 

87 

I.D. 

347 

(1980) 

2 

IBSMA 

209, 

87 

I.D. 

377 

(1980) 

2 

IBSMA 

215, 

87 

I.D. 

380 

(1980) 

2 

IBSMA 

222, 

87 

I.D. 

383 

(1980) 

2 

IBSMA 

238, 

87 

I.D. 

414 

(1980) 

2 

IBSMA 

249, 

87 

I.D. 

416 

(1980) 

2 

IBSMA 

261, 

87 

I.D. 

430 

(1980) 

2 

IBSMA 

270, 

87 

I.D. 

434 

(1980) 

2 

IBSMA 

277  , 

87 

I.D. 

437 

(1980) 

2 

IBSMA 

298, 

87 

I.D. 

446 

(1980) 

2 

IBSMA 

308, 

87 
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2 
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2 
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87 
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2 

IBSMA 

399, 

87 

I.D. 
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2 
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406, 

87 

I.D. 
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2 
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341, 

87 

I.D. 

570 
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2 
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87 

I.D. 
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507  

2 

IBSMA 

382, 

87 

I.D. 
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2 

IBSMA 
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87 

I.D. 
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2 
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249, 

87 

I.D. 

416 
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1590  
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IBSMA 
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I.D. 
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92  STAT: 


page  629  45  IBLA  313  (Feb.  6,  1980) 

636  46  IBLA  392  (Apr.  10,  1980) 

M-36927,  87  I.D.  616  (1980) 

2075  45  IBLA  159,  87  I.D.  14  (1980) 

2383 IBCA-1 2 24-11-78 , 87  I.D. 

180  (1980) 

IBCA-1 19 7-6-7 8,  1204-8-78, 

87  I.D.  450  (1980) 

2549  8 IBIA  170,  87  I.D.  501  (1980) 

3069  8 IBIA  130,  87  I.D.  311  (1980) 


94  STAT: 


page  229  M-36929,  87  I.D.  661  (1980) 

1207  8 IBIA  183,  87  I.D.  507  (1980) 


********** 


cxx 


(C)  REVISED  STATUTES 


page  2291  46  IBLA  165  (Mar.  21,  1980) 

2319  46  IBLA  1 (Feb.  13,  1980) 

51  IBLA  301,  87  I.D.  628  (1980) 

2320  46  IBLA  1 (Feb.  13,  1980) 

51  IBLA  301,  87  I.D.  628  (1980) 


2329  49  IBLA  317  (Aug.  20,  1980) 

2324  51  IBLA  301,  87  I.D.  628  (1980) 

2331  49  IBLA  317  (Aug.  20,  1980) 


-k^-k'k-k-k'k-k-k'k 


1 


ACCOUNTS 

(See_also  Fees,  Funds,  Payments — if  included  in  this  Index.)  ACCOUNTS — Continued 


GENERALLY 

A Geological  Survey  Area  Supervisor  is  acting 
within  the  authority  granted  to  him  by  applicable  pro- 
visions of  Indian  oil  and  gas  leases  and  Indian  and 
Federal  royalty  regulations  when  he  decides  to  adopt 
the  greater  of  either  1)  actual  sales  prices  of  pro- 
duction from  the  leased  lands  or  2)  a substitute  price 
computed  by  him  which  is  reasonably  based  on  sales 
"rices  from  all  production  from  other  similar  tribal 
leases  in  the  area,  as  the  "value"  of  gas  produced  on 
these  leases,  and  when  he  directs  lessees  to  compute 
royalty  based  on  the  greater  of  the  two  values  so 
calculated . 

Where  the  Area  Supervisor  assembles  data  concern- 
ing sales  from  all  Jicarilla  tribal  leases  for  a par- 
ticular year  and  determines  the  median  sales  price,  his 
use  of  this  figure  as  a minimum  floor  price  by  which  to 
determine  value  will  be  affirmed,  as  this  decision  is 
within  the  latitude  afforded  him,  and  this  price  is 
reasonably  based  on  transactions  indicative  of  the 
actual  value  of  the  production  in  the  area  at  that 
time. 

A lessee's  obligation  to  pay  royalty  based  on  an 
accurate  determination  of  the  current  value  of  produc- 
tion is  not  mitigated  by  its  having  committed  by  long- 
term contract  to  sell  this  product  at  a price  below 
this  value. 

Where  Geological  Survey  did  not  expressly  state 
otherwise,  under  its  policy  established  and  in  effect 
since  1958,  royalty  payments  are  accepted  subject  to 
post  audit  and  correction  and  do  not  necessarily  con- 
stitute payments  in  full  of  royalty  obligations.  The 
Area  Supervisor's  silence  does  not  imply  acceptance; 
nor  does  his  inaction  bar  the  Government  from  assert- 
ing the  incorrectness  of  the  payment  subsequently. 

The  Area  Supervisor  has  the  authority  to  reguire  a 
lessee  to  determine  the  value  of  the  lease  product  by 
both  the  "ETU"  and  "net-realization"  methods  and  may 
require  the  lessee  to  adopt  as  value  whichever  result 
is  higher  as  the  basis  for  computation  of  royalty  for 
natural  gas. 

Where  a United  States  district  court  has  ordered 
a lessee  to  adopt  a dual  accounting  method  of  deter- 
mining value  and  has  ordered  the  Department  to  require 
this  dual  accounting  from  the  lessee,  the  question  of 
the  propriety  of  the  Area  Supervisor's  order  doing  so 
is  apparently  res  judicata,  the  only  question  being 
whether  the  order  is  the  court's  final  action. 

Under  controlling  provisions,  an  Area  Supervisor 
has  the  discretion  to  establish  a cost-of- ma nuf act ure 
allowance  for  use  in  the  net-realization  method  of 
determining  value  for  royalty  purposes.  Where  this 
allowance  is  well  based  on  the  actual  amounts  needed 
to  process  out  by-products  of  the  crude  gas,  it  will 
be  upheld  in  the  absence  of  a clear  showing  that  it  is 
erroneous. 

Supr on_Energy_Corpi_e t_a , h6  IBLA  181  (Mar.  21,  1980) 


Where  the  Department  has  not  formally  adopted 
any  methodology  for  determining  the  value  of  produc- 
tion from  phosphate  leases,  but  has  instead  allowed 
lessees  simply  to  pay  royalty  based  on  the  minimum 
value  specified  in  the  lease  after  having  advised 
them  that  a new  method  of  determining  a realistic 
value  was  being  developed,  it  may  assert  that  royalty 
was  incorrect  even  after  it  has  accepted  these  royalty 
payments,  and  may  impose  the  method  as  approved  by  the 
Secretary. 

Stauffer  Chemical  Co.  et  al..  49  IBLA  381  (Sept.  5, 
1980) 


FEES  AND  COMMISSIONS 

Where  a mining  claimant  timely  tendered  payment 
to  cover  service  fees  for  recording  70  mining  claim 
notices  of  location,  but  also  included  four  additional 
mining  claim  notices  which  she  did  not  intend  to  main- 
tain but  filed  merely  for  informational  purposes,  and 
on  appeal  she  clarifies  her  intent  concerning  the  four 
claims  and  unclear  markings  on  maps  which  were  to  shew 
that  the  four  claims  were  "canceled,"  the  payment  and 
filing  will  be  deemed  to  have  been  timely  made  as  to 
the  70  claims  if  payment  is  subsequently  made  pursuant 
to  a notice  given. 

A nn_ M^_ Wa r nke , 45  IBLA  305  (Feb.  6,  1980) 


Management  overhead  costs  are  not  recoverable  from 
right-of-way  applicants  under  43  CFR  2802.1-2. 

Colorado-Ute  Electric  Ass'n.  Inc..  46  IBIA  35  (Feb.  20, 
1980) 

U.S.  Steel  Core..  50  IBLA  190  (Sept.  30,  1980) 

87  I.C.  473 


PAYMENTS 

Where  a mining  claimant  timely  tendered  payment 
to  cover  service  fees  for  recording  70  mining  claim 
notices  of  location,  but  also  included  four  additional 
mining  claim  notices  which  she  did  not  intend  to  main- 
tain tut  filed  merely  for  informational  purposes,  and 
on  appeal  she  clarifies  her  intent  concerning  the  feur 
claims  and  unclear  markings  on  maps  which  were  to  show 
that  the  four  claims  were  "canceled,"  the  payment  and 
filing  will  be  deemed  to  have  been  timely  made  as  to 
the  70  claims  if  payment  is  subsequently  made  pursuant 
to  a notice  given. 

A nn_ Mi_ Wa r nke , 45  IEL A 305  (Feb.  6,  1980) 


Management  overhead  costs  are  not  recoverable  from 
right-of-way  applicants  under  43  CFR  2802.1-2. 

Colorado-Ute  Electric  Ass'n.  Inc.,  46  I E L A 35  (Fet.  20, 
1980) 

U.S.  Steel  Corp..  50  IBLA  190  (Sept.  30,  1980) 

87  I.C.  473 


Pursuant  to  43  CFR  2802.1-7(3)  increased  charges 
may  not  be  imposed  retroactively,  tut  are  only  tc  be 
imposed  by  the  authorized  officer  after  reasonable  no- 
tice and  opportunity  for  hearing,  beginning  with  the 
next  charge  year  after  the  officer's  decision. 

A grantee  of  a communications  site  right-of-way  is 
properly  held  in  default  and  his  right-of-way  is  prop- 
erly cancelled  pursuant  to  43  CFR  2802.1-7  (d)  where 
grantee  has  failed  to  pay  proper  amount  of  rental  for 
4 years. 

J 4JEes_W_._ Smith , 46  IBLA  233  (Mar.  27,  1980) 


Where  an  offer  is  drawn  No.  1 in  a simultaneous 
oil  and  gas  lease  drawing  and  the  offeror  is  notified 
by  ELM  that  the  rental  due  is  $1,863,  the  offer  will 
be  disqualified  under  43  CFR  3112.4-1  when  the  efferor 
submits  a check  for  only  $1,836  within  the  time 
required,  but  fails  to  submit  the  $27  deficiency  within 
the  allowed  time. 


Idward_Goodma n , 48  IELA  152  (June  9,  1980) 
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£CCOONTS--Continued 
PAYMENTS — Continued 

Where  an  offer  is  drawn  No.  1 in  a simultaneous 
oil  and  gas  lease  drawing  and  the  offeror  is  notified 
by  BLM  that  the  rental  is  due  within  15  days  from  the 
receipt  of  notice  that  such  payment  is  due,  the  offer 
will  be  disqualified  under  43  CFR  3112.4-1  when  the 
rental  is  not  received  in  the  proper  office  within 
15  days  from  the  receipt  of  notice  that  such  payment 
is  due. 

Where  payment  must  be  accomplished  within  a spe- 
cific number  of  days  from  receipt  of  notice,  that  num- 
ber includes  holidays  and  weekends  which  occur  in  the 
interim  unless  it  is  provided  otherwise. 

Gordon  E.  Jacober.  49  IBLA  91  (July  22,  1980) 


Placing  a check  for  annual  rental  for  oil  and  gas 
leases  in  the  mails  does  not  constitute  "payment"  of 
annual  rental.  Rather,  the  lessee  must  cause  the  rental 
to  be  received  by  the  office  administering  her  leases, 
and,  until  such  time  as  it  is  received,  nc  "payment"  of 
annual  rental  has  occurred.  Placing  a check  for  annual 
rental  for  oil  and  gas  leases  in  the  mails  does  not  con- 
stitute a tender  of  payment  of  annual  rental  within  the 
meaning  of  43  CFR  3108. 2-1  (c).  Rather,  a lessee  makes 
a tender  of  payment  only  when  she  submits  payment  to 
the  BLM  office  administering  her  leases  and  when  BLM 
has  the  opportunity  either  to  receive  or  decline  it. 

Rose^^^eeqel , 49  IBLA  106  (July  28,  1980) 


The  payment  of  advance  rental  in  connection  with 
an  oil  and  gas  lease  offer  and  the  acceptance  of  such 
payment  by  the  Bureau  of  Land  Management  do  not  create 
a binding  obligation  on  the  Bureau  to  issue  an  oil  and 
gas  lease. 

James  Muslow.  Sr..  51  IBLA  19  (Oct.  28,  1980) 


In  the  event  that  some  of  the  land  applied  for  in 
an  oil  and  gas  lease  offer  was  unavailable,  the  appli- 
cant was  entitled  to  a refund  of  excess  rental  paid, 
and  failure  of  BLM  to  return  the  excess  rental  to  the 
offeror  after  the  lease  issuance  and  prior  to  the  next 
annual  rental  being  due  and  payable  does  not  prevent 
the  lease  from  terminating  by  operation  of  law. 

Wilfred  Plomis.  51  IBLA  125  (Nov.  20,  1980) 


ACQUIRED  LANDS 

If  acguired  lands  sought  for  oil  and  gas  leasing 
have  been  surveyed  under  the  rectangular  system  of 
public  land  surveys,  and  their  description  can  be  con- 
formed to  that  system,  the  lands  must  be  described  by 
legal  subdivision,  section,  township,  and  range.  Where 
the  description  cannot  be  conformed  to  the  public  land 
surveys,  any  boundaries  which  do  not  so  conform  must  be 
described  by  metes  and  bounds,  giving  courses  and  dis- 
tances between  the  successive  angle  points  with  appro- 
priate ties  to  the  nearest  existing  official  survey 
corner. 

Where  an  offer  for  a noncompetitive  oil  and  gas 
lease  for  acquired  lands  contains  a defective  descrip- 
tion of  the  lands  sought  and  prior  to  lease  issuance  a 
second  offer  is  filed  correctly  describing  the  same 
lands,  the  lease  must  be  cancelled  to  the  extent  of  the 
conflict  in  the  two  offers. 

Sam  P.  Jones.  45  IBLA  208  (Jan.  30,  1980) 


A E_C_  L JD  S — Continued 

There  is  no  authority  pursuant  to  which  a pro  rata 
or  set-off  formula  can  be  read  into  43  CFR  35C3.3-1. 

Nor  do  the  regulations  require  ELM  to  accept  all  ten- 
ders of  rental  against  an  anticipated  unavailatility  of 
some  or  all  of  the  lands  included  in  a hardrock  pros- 
pecting application,  which  may  or  may  not  materialize. 
In  the  event  that  some  or  all  of  the  lands  applied  for 
are  unavailable,  the  applicant's  remedy  is  a refund  of 
excess  rental  paid,  and  not  a set-off  against 
deficiencies . 

Failure  to  remit  the  "full  amount"  of  the  first 
year's  rental  as  defined  at  43  CFR  3503.3-1  (a),  means 
failure  to  remit  either  a $20  minimum  rental  for  60  or 
fewer  acres,  or  the  amount  computed  for  the  total  acre- 
age if  known,  or  the  total  acreage  computed  on  the 
basis  of  40  acres  for  each  smallest  subdivision  of  the 
acreage  involved  in  the  application.  An  application 
which  is  not  accompanied  by  the  full  amount  of  advance 
rental  is  properly  rejected. 

The  regulation  pertaining  to  attorneys-in- 
fact,  as  it  relates  to  corporate  applicants,  43  CFR 
3502.6-1  (a)  (3),  calls  for  evidence  that  the  individual 
who  signs  an  application  is  also  empowered  to  execute 
the  instrument  and  bind  the  corporation.  Where  an 
existing  file  of  corporate  qualifications  sets  forth 
the  names  of  individuals  or  corporate  officers  autho- 
rized to  act  for  the  corporation  in  mineral  applica- 
tions and  leases,  and  the  terms  of  such  authority,  the 
requirements  of  43  CFR  3502.6  are  fully  satisfied  by 
reference  to  such  file.  43  CFR  3502.7-2. 

Regarding  curable  defects  in  a hardrock  prospect- 
ing permit  application,  43  CFR  3511.2-4  (b),  priority 
exists  as  of  the  date  of  cure.  Compliance  with  that 
regulation  establishes  priority  for  those  lands  not  in- 
cluded in  junior  acceptable  applications  or  otherwise 
unavailable  for  hardrock  prospecting. 

Duval  Corj3  .a_ A max  Exploration.  Inc..  45  I EL  A 355 
“(FebT  7, *1980) 


Where  applicants  for  a preference  right  lease  for 
hardrock  minerals  fail  to  present  evidence  showing  the 
quantity  and  quality  of  the  minerals  discovered  in  the 
area  covered  by  the  prospecting  permit,  but  rather 
present  evidence  showing  only  an  extremely  deep  deposit 
of  low  value  ore,  which  evidence  is  inadequate  to  shew 
that  they  have  made  a discovery  of  a valuable  mineral 
deposit,  and  they  do  not  dispute  the  findings  relied  on 
by  the  Bureau  of  Land  Management,  their  application  is 
properly  rejected. 

John  Archer^  Elizabet h_Bi_ Arc  her , 47  IBLA  266 
(May~137  1980) 


hCT_0F_FEBRUARY_8i_J887 

Sec.  4 of  the  General  Allotment  Act  of  Feb.  8, 
1887,  authorizes  the  Secretary  of  the  Interior  tc 
issue  allotments  to  Indians  where  the  Indians  have 
made  settlement  upon  public  lands  "not  otherwise  appro- 
priated." An  application  for  an  Indian  allotment  is 
properly  rejected  where  the  lands  included  in  the 
application  are  not  available  for  settlement  and  dispo- 
sition under  the  General  Allotment  Act  because  they 
have  been  transferred  from  Federal  ownership. 

Maudra  June  Dnderwood  Lentell.  Marvin  Curtis  Swanner , 

49  IELA* 317  (Aug.  20,  1980) 
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ACT_0F_F£BBUABY_8X_  1.887 - - Cont  inued 

Sec.  4 of  the  General  Allotment  Act  of  Feb.  8, 
1887,  authorizes  the  Secretary  of  the  Interior  to  issue 
allotments  to  Indians  where  the  Indians  have  made  set- 
tlement upon  public  lands  "not  otherwise  appropriated." 
An  application  for  an  Indian  allotment  is  properly 
rejected  when  the  lands  included  in  the  application 
are  not  available  for  settlement  and  disposition  under 
the  General  Allotment  Act  because  they  have  been  segre- 
gated from  appropriation  under  the  agricultural  land 
laws  on  July  7,  1967,  when  the  "Notice  of  Classifica- 
tion of  Public  Lands  for  Multiple  Use  Management"  was 
published  in  the  Federal  Register. 

mela_ J u ne_ Wood_Fi nch , 49  IBLA  325  (Aug.  22,  1980) 


ACT  OF  AUGUST  16.  1894 

Applications  filed  for  temporary  withdrawals  of 
land  for  proposed  development  under  the  Carey  Act, 

43  U.S.C.  5 641  (1976),  must  be  rejected  where  the 
lands  have  previously  been  withdrawn  or  classified  for 
other  Federal  purposes. 

D®£4£t  men  t_of_  Wat  er_  Resour  ces , 4 8 IBLA  250 
(June  26,  1980)  ~ " 


The  Carey  Act  does  not  give  a state  an  absolute 
entitlement  to  select  and  reserve  desert  land  acreage 
regardless  of  whether  or  not  it  has  been  withdrawn  for 
other  purposes.  Rather,  the  Act  does  not  prevent  the 
Secretary  from  committing  such  land  for  any  authorized 
use,  including  use  as  a stock  driveway.  Moreover,  the 
Department  has  broad  discretionary  authority  to  reject 
Carey  Act  applications  for  lands  not  withdrawn  from  se- 
lection, subject  to  normal  judicial  restraints  against 
arbitrary  and  capricious  administrative  actions. 

Applications  filed  for  segregation  of  land  for  pro- 
posed development  under  the  Carey  Act  must  be  rejected 
where  the  lands  have  previously  been  withdrawn  or  clas- 
sified for  other  Federal  purposes. 

Idaho_Deyartment  of_Water_Resources (On_Reconsider ation]_ , 

4 9~IBLA  221  (Aug7~127  19807 


ACT  OF  MARCH  15.  1910 

Applications  filed  for  temporary  withdrawals  of 
land  for  proposed  development  under  the  Carey  Act, 

43  U.S.C.  § 641  (1976),  oust  be  rejected  where  the 
lands  have  previously  been  withdrawn  or  classified  for 
other  Federal  purposes. 

Idaho  Department  of  Water  Resources.  48  IELA  250 
(June  26,  1980) 


Applications  filed  for  segregation  of  land  for  pro- 
posed development  under  the  Carey  Act  must  be  rejected 
where  the  lands  have  previously  been  withdrawn  or  clas- 
sified for  other  Federal  purposes. 

Idaho  Department  of _Water_ Resources [0n_ Reconsider  a tion£, 

49  IBLA  221  7Aug7~12,  1980) 


ACT  OF  MAY  24,  1928 

An  airport  lease  issued  under  the  Act  of  May  24, 
1928,  is  properly  canceled  where  the  lessee  fails  to 
use  the  leased  land  as  a public  airport.  It  is  irrel- 
evant that  the  lessee  has  been  unable  to  arrange  financ- 
ing for  reinitiation  of  airport  service,  as  the  terms  of 
the  Act,  regulations,  and  lease  require  that  the  lands 


ACT  OF  MAY  24.  1928 — Continued 

be  used  as  an  airport  and  provide  for  no  dispensation  of 
this  requirement. 

Jose  Rodriquez.  49  IELA  258  (Aug.  18,  1980) 


i£2_°f_AUGUST_JJi_J955 

Lands  which  ate  covered  by  a license  for  a power 
project  issued  by  the  Federal  Power  commission  (now  the 
Federal  Energy  Regulatory  Commission)  are  not  open  to 
mineral  location.  Any  mining  claim  located  on  power- 
site  lands  is  void  at  initio  unless  the  land  has  teen 
restored  to  such  entry  in  accordance  with  sec.  24  of 
the  Federal  Power  Act,  16  U.S.C.  % 818  (1976). 

Harold  H.  Voris.  48  IBLA  206  (June  16,  1980) 


ACT  OF  AUGUST  27.  1958 

Mining  claims  located  on  lands  subject  to  valid, 
ongoing,  and  pre-existing  rights-of-way  granted  to  the 
State  of  Idaho  pursuant  to  the  Federal  Aid  Highway  Act, 
23  U.S.C.  § 317  (1976),  to  use  the  lands  for  materials 
for  highway  construction,  are  null  and  void  at  initio. 

James  F.  Peccorn.  Wayne  A.  Reddekorc,  50  IELA  414 
(Oct.  24,  1980) 


ACT  OF  CECEMEER  24,  1970 

Where  the  Eureau  of  Land  Management  rejects  an 
application  to  lease  for  geothermal  resources  sclely  on 
the  objection  of  the  commanding  officer.  Fallen  Naval 
Air  Station,  and  where  Bureau  officials  did  not  make  an 
independent  determination  whether  leasing  the  lands  is 
in  the  public  interest,  the  rejection  is  not  a proper 
exercise  of  discretion. 

Occ_idental_Geothermalx_Inc_.  , 48  IELA  400  (July  11, 

19807 


ACT  OF  SEPTEMBER  28.  1976 

The  Secretary  of  the  Interior  is  not  precluded 
from  contesting  a mining  claim  by  the  provisions  cf 
sec.  6,  Act  of  Sept.  28,  1976,  P.L.  94-429,  16  U.S.C. 

§ 1905  (1976)  , where  a contest  complaint  has  teen  filed 
within  2 years  of  the  date  of  enactment  of  the  statute. 

U nit ed_S tates_vi_Roy  Peterson  S Charles  R.  Sweet , 

47  IELA  92  "(Apr.  23,_1980) 


Mining  claims  located  in  units  of  the  National 
Park  System  must  be  recorded  within  1 year  of  the 
date  of  enactment  of  the  Mining  in  the  Parks  Act, 
sec.  8 of  the  Act  of  Sept.  28,  1976,  16  U.S.C.  4 19C7 
(1976) , rather  than  within  3 years  of  the  enactment  of 
the  Federal  land  Policy  and  Management  Act  of  1976, 

Act  of  Oct.  21,  1976,  43  U.S.C.  § 1744  (1976). 

Elden  A.  LeRoy.  Dorothy  A.  LeRoy,  49  IBLA  320  (Aug.  20, 
(1980) 
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ADMINISTRATIVE  AUTHORITY — Continued 

ADMINISTRATIVE  AUTHORITY 

(See_also  Delegation  of  Authority,  Federal  Employees  6 GENERALLY — Continued 

Officers,  Secretary  of  the  Interior — if  included  in  this 

Index.)  Department  of  the  Interior,  as  agency  of  executive 

branch  of  Government,  is  not  a proper  forum  to  decide 

GENERALLY  whether  or  not  the  mining  claims  recordation  previsions 

of  the  Federal  Land  Eolicy  and  Management  Act  cf  1976 
So  long  as  the  legal  title  to  public  lands  remains  are  constituticnal. 

in  the  United  States,  it  has  the  power,  after  proper 

notice  and  upon  adequate  hearing,  to  determine  whether  *iice_E_. _ Dee t z , 48  IBLA  59  (May  29,  1980) 

a millsite  claim  is  valid,  and  if  it  be  found  invalid, 
to  declare  it  null  and  void. 


Mflii ed_States_of _America_ vi_Utah_Inter na^ionalx_Inci , 
45  IBLA  73  (Jan.  17,  1980) 


A Presidential  proclamation,  which  extended  the 
boundaries  of  a forest  reserve  and  which  specifically 
stated  that  prior  proclamations  respecting  the  reserve 
were  "superseded,"  had  the  effect  of  and  was  construed 
as  restoring  to  entry  lands  earlier  withdrawn  by  a Sec- 
retarial order  which  reserved  from  public  entry,  for 
protection  of  giant  sequoia  trees,  a township  situated 
within  the  boundaries  of  the  forest  reserve.  This  con- 
clusion is  particularly  compelling  in  view  of  the  long 
continued  course  of  administrative  action  treating  the 
subject  township  as  having  been  restored  to  entry  for 
purposes  of  prospecting,  locating  and  developing  min- 
eral resources,  subject  to  compliance  with  the  rules 
and  regulations  pertaining  to  forest  reserves. 

Dolores_Olsen_and_Weslei_Ei_Macei_et_ali , 45  IBLA  232 
(Feb.  4,  1980) 


In  granting  a right-of-way  over  public  lands  pur- 
suant to  the  Federal  Aid  Highway  Act  of  1958,  23  U.S.C. 
§ 317  (1976) , the  Secretary  of  the  Interior  does  not 
give  up  administrative  authority  over  the  lands  subject 
to  the  right-of-way.  Subsequent  issuance  of  a patent 
for  lands  encompassing  a Federally  granted  right-of-way 
issued  under  the  Federal  Aid  Highway  Act,  s ujpr a , does 
not  change  the  Secretary's  jurisdiction  over  the  right- 
of-way  grant. 


Reliance  upon  erroneous  information  given  by  ELM 
employees  cannot  confer  upon  an  applicant  for  millsite 
patent  any  rights  not  authorized  by  the  regulations. 

Morrill  A.  Nielson.  48  IBLA  398  (July  11,  1980) 


The  Department  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  Government,  is  not  the  proper 
forum  to  decide  whether  or  not  the  recordation  cf  lin- 
ing claims  provisions  of  the  Mining  in  the  Earles  Act, 

90  Stat.  1342,  16  U.S.C.  § 1907  (1976),  are 
constitutional. 

Elden  A.  LeRoy,  Dorothy  A.  LeRoy.  49  IBLA  320  (Aug.  2C, 
1980) 


Department  of  the  Interior,  as  agency  of  executive 
branch  cf  Government,  is  not  proper  forum  to  decide 
whether  or  net  the  mining  claims  recordation  previsions 
of  the  Federal  Land  Policy  and  Management  Act  of  1976 
are  constituticnal. 

Abner  Heed.  50  IBLA  141  (Sept.  26,  1980) 


As  the  Department's  final  review  authority  on 
decisions  relating  to  the  public  lands,  the  Beard  cf 
Land  Appeals  exercises  all  the  powers  which  the  Depart- 
ment would  have  in  making  an  initial  decision. 


State  of  Alaska.  46  IBLA  12  (Feb.  20,  1980)  Frederick  H.  Larsen  v.  State  of  Utah.  50  IBLA  382 

loct.  22,  1980) 


Reliance  upon  erroneous  information  given  by  BLM 
employees  cannot  confer  upon  an  oil  and  gas  lease  ap- 
plicant any  rights  not  authorized  by  law. 

Marx_Ei_Cum minqs , 47  IBLA  10  (Apr.  10,  1980) 


A hardrock  prospecting  permit  erroneously  issued 
for  lands  already  subject  to  such  a permit  must  be  can- 
celed to  the  extent  of  conflict. 

Reliance  on  incomplete  records  maintained  by 
Federal  land  offices  cannot  confer  upon  a hardrock 
prospecting  permittee  any  rights  in  derogation  of  a 
prior  permittee. 

ASARCO.  Inc..  47  IBLA  14  (Apr.  11,  1980) 


The  validity  or  legality  of  regulations,  orders, 
or  policies  formulated  by  the  Secretary  of  the  Interior 
are  not  issues  within  the  appellate  jurisdiction  of  the 
Board  of  Land  Appeals.  However,  the  Board  may  review 
decisions  of  the  Geological  Survey  or  the  Bureau  of 
Land  Management  to  determine  whether  such  Secretarial 
regulations,  orders,  or  policies  have  been  correctly 
implemented . 

S3ss_Enter£rises_Production_Coi , 48  IBLA  11  (May  27, 
1980)  ~ 


ESTCEEEL 

Reliance  upon  erroneous  advice  or  incomplete 
information  provided  by  BLM  employees  cannot  relieve 
the  owner  of  a mining  claim  of  an  obligation  imposed 
on  him  by  statute  or  relieve  him  of  the  consequences 
imposed  by  a statute  for  his  failure  to  comply  with 
its  requirements. 

Alva  F.  Rockwell  and  Alva  A.  Rockwell.  47  IBLA  272 
(May  137  1980) 

Do  1 1 ie_Lj,_G  la  a b , 48  IELA  404  (July  11,  1980) 


Reliance  upon  erroneous  advice  cr  incomplete 
information  provided  by  Departmental  employees  cannot 
relieve  the  owner  of  a mining  claim  of  an  obligation 
imposed  on  him  by  statute  for  his  failure  to  comply 
with  its  requirements. 

Elden  A.  LeRoy.  Dorothy  A.  LeRoy.  49  IBLA  320  (Aug.  20, 
19  807 

S te^ he n_G re  is t , 51  IELA  287  (Dec.  17,  1980) 
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A 0 NISIS THAT  I » E_ A UT HO R IT  Y- - Co  n t i n ue  d 
ESTOPPEL- -Continued 

The  general  rule  is  that  reliance  upon  erroneous 
or  incomplete  information  or  opinions  provided  by  any 
officer,  agent,  or  employee  of  the  Department  cannot 
operate  to  vest  any  right  not  authorized  by  law. 

E ne rgi_Tr a d i ng_I nc^. , 50  IBlfi  9 (Sept.  5,  1980) 


LACHES 

The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a public  interest  is  not  viti- 
ated or  lost  by  acguiescence  of  its  officers  or  by 
their  laches,  neglect  of  duty,  failure  to  act,  or 
delays  in  the  performance  of  their  duties. 

Fr ederick_Hi_Larson_vi_State_of _Utah , 50  I BLA  382 
(Oct.  22,  1980) 


ADMINISTBATIVE_PRACTICE 

A long  continued  course  of  action  by  administra- 
tive agencies  regarding  an  interpretation  of  the  law 
within  their  jurisdictions  should  not  be  departed  from 
by  the  agencies  unless  such  course  of  action  is  clearly 
erroneous. 

Dolores  Olsen  and  Wesley  E . Mace,  et  al..  45  IBLA  232 
"(Feb.  4,';:  980)  " ~ 


Where  a majority  of  the  Board  of  Land  Appeals  has 
ruled  that  an  agreement  between  a filing  service  compa- 
ny and  its  clientele  create  no  interest  in  the  company 
and  its  president  which  would  violate  the  regulations 
requiring  disclosure  of  other  interests  in  the  lease 
offers  and  which  preclude  multiple  filings  in  simul- 
taneous filing-drawing  procedures  and  that  the  presi- 
dent's filing  an  offer  in  his  own  name  competing  with 
the  clientele  of  the  company  does  not  violate  the  reg- 
ulations, a case  involving  similar  factual  and  legal 
issues  will  follow  the  Board's  majority  position. 

It  is  a proper  exercise  of  discretionary  authority 
for  a Bureau  of  Land  Management  office  to  suspend  ac- 
tion on  an  oil  and  gas  lease  offer  pending  resolution 
of  similar  cases  on  appeal  to  the  Board  of  Land  Appeals 
and  a court  proceeding.  However,  where  the  court  case 
is  remanded  to  the  Department  of  the  Interior  for  fur- 
ther consideration  and  the  Board  has  resolved  cases 
with  substantive  issues  similar  to  those  in  the  case 
under  consideration,  it  will  set  aside  the  Bureau's 
decision,  and  dismiss  the  protest  and  remand  the  case 
for  action  in  accord  with  those  rulings.  Where  there 
are  no  disputed  factual  issues  controlling  resolution 
of  the  case,  the  protestant's  request  for  a hearing 
will  be  denied  as  well  as  his  request  for  further  sus- 
pension of  the  case. 

Jack_Zucker man , 45  IBLA  337  (Feb.  7,  1980) 


Management  overhead  costs  are  not  recoverable  from 
right-of-way  applicants  under  43  CFR  2802.1-2. 

lisctr ic_Assj.nx_I nc. , 46  IBLA  35  (Feb.  20, 

1980) 


A c M I N I ST R A T I V E_P R A C II C E — C ontinued 

Decisions  of  the  Interior  Board  of  Land  Appeals 
are  indexed,  digested,  and  available  for  public  inspec- 
tion pursuant  to  published  Departmental  regulations. 
They  meet  the  requirements  of  the  Administrative  Proce- 
dure Act  and  serve  as  binding  Departmental  precedents. 
However,  adjudicative  decisions  by  local  Bureau  of  Land 
Management  offices  do  not  meet  requirements  of  the 
Administrative  Procedure  Act  and  are  not  binding 
precedents. 

Cheyenne  Besources.  Inc..,  46  IBLA  277  (Mar.  27,  1980) 

87  I.E.  110 


The  procedures  followed  by  the  Department  of  the 
Interior  in  the  initiation,  prosecution,  and  deciding 
of  mining  contest  cases  are  in  full  compliance  with  the 
Administrative  Procedure  Act. 

3_St^tes_ v^_ Joseph  Jx_Segna  et_alx,  49  IEIA  73 
ljuly  22,  I960) 


Where  the  Bureau  of  Land  Management  has  rejected 
desert  land  entry  applications  because  cultivation  of 
the  jojoba  plant  would  not  meet  the  requirements  of  the 
Desert  Land  Act,  and  where  appellants  submit  extensive 
data  and  analysis  in  an  attempt  to  rebut  the  El M conclu- 
sion, the  cases  may  be  remanded  to  ELM  for  further  con- 
sideration and  development  of  the  record. 

Joanne  F.  Wright  et  al. . 49  IBLA  237  (Aug.  18,  I960) 


ADMINISTRATIVE  PROCEDURE 

(See_also  Appeals,  Confidential  Information,  Contests  6 
Protests,  Hearings,  Judicial  Review,  Public  Records, 
Regulations,  Rules  of  Practice — if  included  in  this  Index.) 

GENERALLY 

Where  a Native  corporation  has  pending  an  appli- 
cation to  acquire  land,  which  land  was  awarded  to  an 
Alaska  Native  by  ELM  pursuant  to  a Native  allotment  ap- 
plication, the  Native  corporation  is  a party  adversely 
affected  by  the  decision  of  BLM  and  therefore  has  a 
right  to  appeal  pursuant  to  43  CFR  4.410,  from  the  ELM 
decision  holding  the  Native  allotment  application  for 
allowance  and  will  be  afforded  the  opportunity  to  con- 
test the  Native  allotment  application. 

Ouzinkie_Nat.ive  Corp.  v.  Edward  Cphei mx_Sr . , 45  IEIA 
198  "(Jan . 30,~19807 


It  is  a proper  exercise  of  discretionary  authority 
for  a Bureau  of  Land  Management  office  to  suspend  ac- 
tion on  an  oil  and  gas  lease  offer  pending  resolution 
of  similar  cases  on  appeal  to  the  Board  of  Land  Appeals 
and  a court  proceeding.  However,  where  the  court  case 
is  remanded  to  the  Department  of  the  Interior  for  fur- 
ther consideration  and  the  Board  has  resolved  cases 
with  substantive  issues  similar  to  those  in  the  case 
under  consideration,  it  will  set  aside  the  Bureau's 
decision,  and  dismiss  the  protest  and  remand  the  case 
for  action  in  accord  with  those  rulings.  Where  there 
are  no  disputed  factual  issues  controlling  resolution 
of  the  case,  the  protestant's  request  for  a hearing 
will  be  denied  as  well  as  his  request  for  further  sus- 
pension of  the  case. 

Jack  Zuckerman.  45  IBLA  337  (Feb.  7,  1980) 
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AD  ”11*1  ST  BAT  IV  E_  P ROC  ED  U BE — Continued 
GENERALLY — Continued 

The  Board  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  an  or- 
der issued  personally  by  the  Secretary  of  the  Interior 
in  his  capacity  as  chief  executive  officer  of  the  De- 
partment, and  an  appeal  which  is  limited  to  those 
issues  must  be  dismissed. 

Texas  Oil  & Gas  Corp. . 46  IBLA  50  (Feb.  20,  1980) 


Where  Bureau  of  Land  Management  determines  that  an 
application  for  a Native  allotment  should  be  rejected 
for  failure  to  establish  use  and  occupancy  of  the  land, 
pureau  of  Land  Management  should  initiate  a contest 
proceeding  pursuant  to  43  CFR  4.451  to  4.452-9. 

Est a te_of_G uy_Ci_Gr oa tx_ J r_. _1_Viole t_Roehl , 46  IBLA  165 
(Mar.  21,  1980) 


The  effect  of  a timely  filed  notice  of  appeal  is 
to  suspend  the  authority  of  the  deciding  official  to 
exercise  jurisdiction  relating  to  the  subject  of  the 
appeal.  It  does  not  have  the  effect,  however,  of  sus- 
pending the  authority  of  BLM  to  act  on  matters  which, 
while  related  to  the  subject  of  the  appeal,  are  never- 
theless functionally  independent  therefrom. 

East  Canyon  Irrigation  Co..  47  IBLA  155  (May  6,  1980) 


Where  Bureau  of  Land  Management  determines  that  an 
application  for  a Native  allotment  is  invalid  because 
the  facts  are  not  as  stated  in  the  application.  Bureau 
of  Land  Management  should  initiate  a contest  proceeding 
pursuant  to  43  CFR  4.451  to  4.452-9. 

Evan  Chukwak.  47  IBLA  241  (May  13,  1980) 


The  Board  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  an 
order,  which  temporarily  suspended  oil  and  gas  leasing, 
and  was  issued  personally  by  the  Secretary  of  the  Inter- 
ior in  his  capacity  as  chief  executive  officer  of  the 
Department.  An  appeal  which  is  limited  tc  those  issues 
must  be  dismissed. 

William  E.  Jeffers.  Jr..  William  E.  Jeffers.  49  IBLA  264 
(Aug.  18,  1980) 


The  Board  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  a 
policy  directive  issued  personally  by  the  Secretary  of 
the  Interior  in  his  capacity  as  chief  executive  officer 
of  the  Department,  and  an  appeal  limited  to  those  issues 
must  be  dismissed. 

James  R.  Learned  et  al..  50  IBLA  416  (Oct.  24,  1980) 


Any  document  which  is  sent  by  certified  mail  to 
an  individual  at  his  record  address  is  considered  to 
have  been  served  at  the  time  of  return  by  the  post 
office  of  the  undelivered  certified  letter,  such  con- 
structive service  being  eguivalent  in  legal  effect  to 
actual  service  of  the  document. 


ADMINISTRATIVE  PROCEDURE — Continued 
ADJUDICATION 

The  Board  of  Land  Appeals  is  obliged  to  consider 
everything  contained  in  the  record  in  determining  all 
matters  relevant  to  the  disposition  of  an  appeal. 

M.  S.  Mack.  45  IBLA  99  (Jan.  17,  1980) 


Where  the  holder  of  a coal  prospecting  permit 
completes  his  exploration  and  applies  for  a prefer- 
ence right  coal  lease  in  1973,  the  application  must 
be  adjudicated  on  the  basis  of  the  applicant's  sub- 
sequent  conformity  with  regulations  amended  in  1976 
with  retroactive  effect.  However,  where  the  appli- 
cation is  summarily  rejected  solely  for  the  teaser 
that  the  applicant's  supplemental  submission  is  "in- 
adequate," without  identifying  the  deficiency,  the 
decision  will  be  vacated  and  the  case  remanded  for 
read  judicat ic  n . 

Kin-Ark  Core..  45  IBLA  159  (Jan.  23,  1980)  87  I. I.  14 


Where,  in  the  hearing  of  a mining  claim  contest  in 
which  the  presence  of  a mineral  deposit  within  the  lim- 
its of  a claim  is  at  issue  and  the  claim  is  accessible, 
it  is  established  that  the  Government  mineral  examiner 
made  no  professional  examination  of  certain  of  the  con- 
tested claims,  the  testimony  of  the  Government  mineral 
examiner,  without  more,  is  insufficient  to  establish  a 
prima  facie  case  of  invalidity. 

United  States  v.  Gerald  Hess.  46  I EL  A 1 (Feb.  13,  1S8C) 


The  ELM  may  not  summarily  reject  a mineral  patent 
application  cn  the  face  of  the  record  for  reasons  re- 
lated to  disputed  issues  of  fact  without  notice  and  an 
opportunity  for  hearing. 

Big  Horn  Limestone  Co..  46  IELA  98  (Feb.  28,  I960) 


Where  the  Government  contests  the  validity  of  a 
mining  claim  for  nonperformance  of  annual  assessment 
work,  there  is  nothing  inherent  or  implied  in  that  ac- 
tion which  requires  a conclusion  that  the  claim  is  valid 
in  all  other  respects,  nor  may  the  bringing  of  such  an 
action  be  treated  as  tantamount  to  an  admission  by  the 
Government  that  "property  rights  in  the  claim  have  teen 
established  by  the  making  of  a valid  location." 

United  States  v.  Catlin  Bohme  et  al..  United  States  v. 
Exxon  Corp.  et  al. . United  States  v.  Aidatelle  Brown 

et^a l77~ 4 8~  I E L A 267”june~3()7  1 98(57  ~ -87~i7r7~248 


Where  the  Bureau  of  Land  Management  rejects  a 
competitive  oil  and  gas  lease  offer  as  too  low  and 
provides  no  factual  explanation  to  the  offeror  and 
where  it  appears  from  the  record  that  the  decision 
was  not  based  cn  a reasoned  evaluation  of  the  facts, 
the  offeror  is  entitled  to  read  judication  of  the  bid. 
The  case  will  be  remanded  to  BLM  for  read judicat icn 
where  subsequent  justification  for  the  rejection  sub- 
mitted to  the  Board  of  Land  Appeals  is  insufficient  tc 
permit  reevaluation  of  the  bid  by  the  Board  on  appeal. 

1 3 1 e s_Pe t r o le u m_Cor , 51  IBLA  181  (Dec.  2,  1 9 8 C ) 


Lite  Sabin.  51  IBLA  226 


(Dec 


15 


1980) 


87  I.C.  610 
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ADMINISTRATIVE  PROCEDURE- -Continued 
ADMINISTRATIVE  LAW  JUDGES 

When  a party  to  an  Indian  probate  proceeding 
appears  without  an  attorney,  the  Ad  mi nist ra ti ve  Law 
Judge  has  a duty  not  to  be  a mere  umpire,  but  to  see 
that  all  relevant  facts  are  developed. 

Where  a party  to  an  Indian  probate  proceeding  was 
not  represented  by  counsel  and  was  obviously  unprepared 
for  proper  presentation  of  testimony  and  ignorant  of 
significance  of  the  facts,  the  Administrative  Law  Judge 
had  the  duty  to  see  that  all  relevant  facts  and  circum- 
stances, both  favorable  and  unfavorable  to  the  parties, 
were  brought  out. 

Es£aie_°f_Cecelia_Hum§inabird_French , 8 I El  A 102 
(June  20,  1980) 


In  civil  penalty  proceeding  concerning  an  alleged 
violation  of  the  Eagle  Protection  Act,  proof  of  conduct 
in  violation  of  the  Act  must  appear  of  record.  Where 
the  record  fails  to  establish  proof  of  an  offer  to  sell 
an  artifact  agreed  to  be  an  eagle,  there  is  no  basis 
for  assessment  of  a civil  penalty. 

Angel  Nunez  v.  n,  S.__Fish  £ Wildlife  Service,  4 CHA  25 
(July  1,  1980) 


ADMINISTRATIVE  PROCEDURE  ACT 

Approval  of  decedent's  will  which  omits  appellee 
from  inheritance  precludes  consideration  by  the  Depart- 
ment of  appellee's  tardy  claims  that  decedent  was  her 
father,  since  5 U.S.C.  <j  557(c)  (1976)  (Administrative 

Procedure  Act)  limits  findings  to  those  questions  nec- 
essary to  the  disposition  of  the  pending  matter  at 
issue. 

Estate  of  Charles  Hall,  Sr..  8 IB  I A 53  (Mar.  28,  1980) 


The  procedures  followed  by  the  Department  of  the 
Interior  in  the  initiation,  prosecution,  and  deciding 
of  mining  contest  cases  are  in  full  compliance  with  the 
Administrative  Procedure  Act. 

United  States  v,  .Joseph  J.  Seqna  et  al.  , 49  I BLA  73 
(July  22,  1980) 


Due  process  consists  of  notice  and  an  opportunity 
for  hearing.  Although  the  contestee  in  a Government 
contest  proceeding  under  the  Administrative  Procedure 
Act  has  a right  to  be  represented  by  counsel,  due  pro- 
cess does  not  require  that  the  Department  of  the 
Interior  hold  a second  hearing  because  appellant  did 
not  avail  himself  of  that  right  at  the  first  hearing. 

U nited_States_yi_Jack_McLean , 50  IBLA  290  (Oct.  7,  1980) 


ADMINISTRATIVE  REVIEW 

The  right  of  appeal  is  limited  to  a party  to  a 
case  adversely  affected  by  a decision  of  the  Bureau  of 
Land  Management,  and  an  appeal  from  a timber  sale  no- 
tice will  be  remanded  to  the  Bureau  of  Land  Management 
for  treatment  as  a protest.  However,  under  the  circum- 
stances presented  here,  where  the  Bureau  of  Land  Man- 
agement has  reviewed  the  protestant's  reasons  and,  in 
effect,  has  made  its  decision  communicating  it  to  the 
protestant  and  this  Board,  no  purpose  would  be  served 
by  remanding  the  case  and  the  Board  will  consider  the 
matter  on  its  merits. 

JHii£_Mais_e t_a  , 45  IBLA  252  (Feb.  4,  1980) 


NIST J A T I V E_ P R C C E C U R E — Con  t i n u e d 
ADMINISTRATIVE  REVIEW — Continued 

Where  oil  and  gas  lease  offers  have  been  rejected 
because  of  a moratorium  on  the  leasing  of  the  subject 
lands  which  was  imposed  by  the  direct  order  of  the  Sec- 
retary of  the  Interior,  and  the  rejected  applicant  has 
filed  suit,  now  pending,  for  judicial  review  of  the 
legality  of  the  Secretary's  order,  and  also  makes  a 
contemporaneous  appeal  to  the  Board  of  land  Appeals, 
the  Eoard  will  not  await  the  outcome  of  the  judicial 
proceedings,  tut  will  summarily  dismiss  the  appeal. 

Texas_0il_6_Gas_Corj . , 46  IBLA  50  (Feb.  20,  1S8C) 


Where  a mining  claimant  attempts  to  file  notices 
of  location  for  six  claims  pursuant  to  43  CFR  3633.1-2 
and  tenders  payment  for  filing  costs  in  an  amount 
sufficient  to  cover  only  four  of  such  claims,  ELM  shall 
require  the  claimant  to  select  four  claims  to  which 
the  money  tendered  shall  be  applied.  The  remaining 
two  claims  are  properly  declared  abandoned  and  void 
in  accordance  with  43  CFR  3833.4. 

Robert  L.  Steele.  46  IBLA  80  (Feb.  22,  1980) 


Where  facts  and  law  are  properly  set  forth  and 
applied  in  Administrative  Law  Judge  decision  holding 
lode  mining  claims  void  for  lack  of  discovery,  and 
appellant  has  made  no  showing  that  the  decision  is  in 
error,  the  decision  may  be  adopted  by  the  Eoard  cf  Land 
Appeals  and  affirmed. 

United  States  v.  Keith  Lindsey,  49  IELA  344  (Aug.  25, 

1 98  0j 


When  a Bureau  of  Land  Management  decision  declares 
mining  claims  abandoned  and  void  for  failure  to  timely 
file  a copy  of  evidence  of  assessment  work  or  notice  of 
intention  to  hold  as  required  by  43  U.S.C.  § 1744  (1976) 
(FLFM A ) and  43  CFR  3833.2-l(a),  and  on  appeal  an  asser- 
tion is  made  that  the  material  was  properly  submitted 
but  under  a different  spelling  of  the  name  of  the  claims, 
the  decision  may  be  set  aside  and  the  case  remanded  for 
review. 

Rudolph  S.  Eobnik.  50  IBLA  225  (Sept.  30,  1980) 


Where  an  individual  is  named  as  an  "adverse  party" 
in  a ELM  decision  which  is  favorable  to  that  person, 
who  then  is  duly  served  with  copies  of  a notice  of 
appeal  and  statement  of  reasons  challenging  the  valid- 
ity of  BLM's  decision  before  the  Eoard  of  Land  Appeals 
and  seeking  reversal  of  that  decision,  but  decides  not 
to  participate  in  the  appellate  proceedings  before  the 
Board,  the  matter  becomes  res  judicata  upon  the  render- 
ing of  the  Board's  decision,  and  the  party  may  net 
subsequently  challenge  this  decision  by  filing  a new 
appeal  of  his  own  before  the  Board  for  readjudication 
of  the  same  matter, 

Donald  W.  Coyer,  Frea  L.  Engle,  d.t.a.  Resource  Service 
Co.i_Ine._JA.E£ellantsli_Alfred_L._Easterda^_Eureau_of 
l a nJ_Ma n aa eje n t_ J R e sjo nd e n tsj._ J C n_  J u d i£ i a 1_  B e ra  a n d l , 

50  IELA  306  (Cct.  14,  1980) 


BURDEN  CF  ERCOF 

Where  the  Government  contests  mining  claims  cn  a 
charge  of  lack  of  discovery  of  a valuable  mineral  de- 
posit prior  to  the  date  when  such  minerals  were  nc 
longer  subject  to  location,  the  claimant,  as  prepenent 
of  the  rule,  has  the  ultimate  burden  of  proof  as  to 
validity  of  the  claim.  The  Government,  however,  must 
initially  present  sufficient  evidence  to  establish  a 
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prima  facie  case.  The  burden  then  shifts  to  the  claim- 
ant to  show  by  a preponderance  of  credible  evidence 
that  a discovery  has  been  made  on  each  claim. 

Uni ted_States_vi_Clar e_Williamson_and_Lapine_Pumice 
Co.,  45  IBLA  264  (Feb.  4,  1980)  87  I.E.  34 


When  the  Government  contests  a mining  claim  on  a 
charge  of  lack  of  discovery,  the  Government  has  the 
burden  of  proving  a prima  facie  case;  the  burden  then 
shifts  to  the  mining  claimant  to  prove  by  a preponder- 
ance of  the  evidence  that  discovery  exists. 

United_S tates_vi_Lud wia_Gi_Bosenkranz , 46  IBLA  109 
(Feb.  29,  1980) 


When  the  Government  contests  a mining  claim  on  a 
charge  of  no  discovery,  it  has  by  practice  assumed  the 
burden  of  going  forward  with  sufficient  evidence  to  es- 
tablish a prima  facie  case;  when  it  has  dene  so,  the 
burden  shifts  to  the  claimant  to  show  by  a preponder- 
ance of  the  evidence  that  a discovery  has  been  made  and 
still  exists  within  the  limits  of  the  claim. 

U nited_S tates  v.  Josep>h_B_._a nd_ A 1 e t ha_Hen r i , 46  IBLA 
221  (Mar.  27,  1980) 

Uni ted_S tates_vi_Hoy_Peterson_6_C ha rles_B^_ Sweet , 

47  IBLA  92  (Apr.  23,  1980) 


In  a contest  proceeding  the  Government  has  the 
burden  of  establishing  a prima  facie  case  of  noncompli- 
ance with  the  requirements  for  trade  and  manufacturing 
sites.  The  burden  then  shifts  to  the  applicant  to  show 
by  a preponderance  of  the  evidence  that  he  used,  occu- 
pied, and  improved  the  site  for  trade,  manufacture,  or 
other  productive  industry. 

Uni ted_States_yi_Viqqo_Thor_Brandt-Erichsen , 46  IELA 
239  (Mar.  27,  1980) 


Where  a Government  mineral  examiner  testifies  that 
he  has  examined  a claim  and  found  the  mineral  value  in- 
sufficient to  support  a finding  of  discovery,  a prima 
facie  case  of  invalidity  has  been  established.  Govern- 
ment mineral  examiners  are  not  required  to  perform  dis- 
covery work  for  claimants  nor  to  explore  beyond  a 
claimant's  workings. 

When  the  Government  contests  a mining  claim  on  a 
charge  of  lack  of  discovery  of  a valuable  mineral  de- 
posit, it  has  assumed  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a prima  facie  case; 
the  burden  then  shifts  to  the  claimant  to  show  by  a 
preponderance  of  the  evidence  that  a discovery  has  been 
made. 

Uni ted_Stat es_v_._James  S._Sette,  46  IBLA  335  (Apr.  4, 
1980) 


Where  a Government  mineral  examiner  testifies  that 
he  has  examined  a claim  and  found  the  mineral  value  in- 
sufficient to  support  a finding  of  discovery,  a prima 
facie  case  of  invalidity  has  been  established. 

When  the  Government  contests  a mining  claim  on  a 
charge  of  lack  of  discovery  of  a valuable  mineral  de- 
posit, it  has  assumed  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a prima  facie  case; 
the  burden  then  shifts  to  the  claimant  to  show  by  a 
preponderance  of  the  evidence  that  a discovery  has  been 
made.  Government  mineral  examiners  are  net  required  to 


ADMINISTRATIVE  PBCCECUBE — Continued 
EU H DEN  CF  PROOF — Continued 

perform  discovery  work  for  claimants  nor  tc  explore  be- 
yond a claimant's  workings. 

United  States  v.  Bobert  Chambers.  47  IELA  102  (Apr.  23, 
1980) 


Where  the  current  fair  rental  value  of  a small  tract 
lease  has  been  determined  in  accordance  with  accepted 
appraisal  procedures  and  the  lessee  contends  that  the 
rental  is  excessive,  the  burden  is  upon  the  lessee  to 
prove  by  positive,  substantial  evidence  that  the  apprai- 
sal is  in  error. 

Hyatt  Lake  Homeowners  Ass'n.  48  IBLA  159  (June  9,  I960) 


The  assertion  that  annual  assessment  work  has  net 
teen  performed  is  the  assertion  of  a negative  fact.  If 
an  examination  of  the  mining  claims  and  the  nearby  lands 
does  not  reveal  the  accomplishment  of  the  required  work, 
and  there  is  no  record  of  any  such  work  having  teen  per- 
formed, then  evidence  to  this  effect  would  be  sufficient 
to  establish  a prima  facie  case.  It  would  then  devolve 
upon  the  claimant  to  show  by  a preponderance  cf  the 
countervailing  evidence  that  he  has  substantially  com- 
plied with  the  statute. 

In  a Government  contest  proceeding  to  determine  the 
validity  of  a mining  claim,  the  claimant  is  always  the 
proponent  of  the  rule  or  order,  always  the  cne  claiming 
to  have  earned  the  benefit  of  the  mining  laws  through 
his  compliance  therewith.  Regardless  of  whether  the 
issue  on  which  the  validity  of  the  claim  rests  is  dis- 
covery, mode  of  location,  or  performance  of  assessment 
work,  the  relative  position  and  obligation  of  the  con- 
testant and  the  contestee  remain  the  same. 

United  States  v.  Catlin  Eohme  et  al..  United  States  v. 
Exxon  Corp.  et  al..  United  States  v.  Aidabelle_Ercwn 
etjal..  48~IELA  267  (June  30,  1980“  87  I.E.  248 


A decision  reached  in  the  exercise  of  adminis- 
trative discretion  relating  to  the  adjudication  of 
grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  net 
represent  substantial  compliance  with  the  grazing  reg- 
ulations. The  burden  is  upon  the  appellant  tc  shew 
by  substantial  evidence  that  a decision  is  improper  cr 
unreasonable. 

Eert  N._Smithx_Paul_Sroith_v._Bureau  of  Land  Manage- 
ment^ 48-IELA  385~  (July  ll7_1980) 


When  the  Government  contests  a mining  claim  cn 
a charge  of  no  discovery,  it  assumes  the  burden  of 
going  forward  with  sufficient  evidence  to  establish  a 
prima  facie  case;  the  burden  then  shifts  tc  the  claim- 
ant to  overcome  that  showing  by  a preponderance  of  the 
evidence. 

The  Eoard  adopts  a decision  of  an  Administrative 
Law  Judge  holding  mining  claims  null  and  void  fer  lack 
of  discovery  of  a valuable  deposit  of  an  uncommon  vari- 
ety of  limestone,  where  nondiscovery  is  established  by 
the  totality  of  the  evidence. 

United_States_v._Joseph_J._Segna  et_al.,  49  IELA  73 
(July  2 27" 1880) 
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BURDEN  OF  PROOF — Continued 

The  Board  adopts  a decision  of  an  Administrative 
Law  Judge  holding  a placer  mining  claim  null  and  void 
for  lack  of  discovery  of  a valuable  mineral  deposit 
within  the  limits  of  the  claim,  where  nondiscovery 
clearly  is  established  by  the  evidence  of  record. 

United_States_vi_Char les_Mi_Ledf ord_et_ali , 4 9 I EL  A 
353  (Aug.  29,  1980) 


When  the  Government  contests  a mining  claim  on 
a charge  of  lack  of  discovery  of  a valuable  mineral 
deposit,  it  has  assumed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a prima  facie 
case.  Where  a Government  mineral  examiner  testifies 
that  he  has  examined  a claim  and  found  the  quantity 
of  minerals  insufficient  to  support  a finding  of  dis- 
covery, a prima  facie  case  of  invalidity  has  been 
established  and  the  burden  shifts  to  the  claimants 
to  show  by  a preponderance  of  the  evidence  that  a 
discovery  has  been  made. 

United_States_vi_Al bert_Mart inez_et_alJL , 49  IBLA  360 
(Aug.  29,  1980)  87  I.C.  386 


In  a Government  contest  of  a mining  claim  for  which 
an  application  for  patent  has  been  filed,  the  Government 
assumes  the  burden  of  going  forward  with  sufficient  evi- 
dence to  establish  a prima  facie  case;  the  burden  then 
shifts  to  the  claimant  to  show  by  a preponderance  of  the 
evidence  that  the  claims  are  valid.  A claimant  estab- 
lishes the  validity  of  his  claims  by  a preponderance 
of  the  evidence  where  the  claimant's  witness,  testifying 
to  the  validity  of  the  contested  claims,  is  found  to  be 
more  credible. 

Uni ted_States_vi_Cor nelius_Ei_Mannix , 50  IBLA  110 
(Sept.  24,  1980) 


When  the  Government  contests  a mining  claim  on  a 
charge  of  lack  of  discovery  of  a valuable  mineral  de- 
posit, it  has  assumed  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a prima  facie  case; 
the  burden  then  shifts  to  the  claimant  to  overcome  that 
showing  by  a preponderance  of  the  evidence. 

Where  a Government  mineral  examiner  testifies  that 
he  has  examined  a claim  and  found  the  mineral  value 
insufficient  to  support  a finding  of  discovery,  a prima 
facie  case  of  invalidity  has  been  established. 

Uni  ted_States_v_._Ri_Hi_MacLaughlinx_Chr  is  t ine 
H^cLaughlin , 50  IBLA  176  (Sept.  30,  1980) 


In  a contest  proceeding  to  challenge  a headquar- 
ters site  entry,  the  Government  has  the  burden  of 
establishing  a prima  facie  case  of  noncompliance  with 
the  requirements  for  headquarters  sites.  The  headquar- 
ters site  applicant  then  has  the  burden  of  establishing 
entitlement  to  the  land  by  showing  compliance  with  the 
law.  43  U.S.C.  § 687a  (1976).  Where  such  an  applicant 

asserts  that  he  has  operated  a cabin  and  boat  rental 
business  on  the  site,  yet  fails  to  produce  sufficient 
evidence  to  show  that  he  was  engaged  in  a trade, 
manufacture  or  other  productive  industry  from  which  he 
reasonably  hoped  to  derive  a profit,  the  application  to 
purchase  must  be  rejected. 

United_States_vi_Jack_McLean,  50  IBLA  290  (Oct.  7,  1980) 


A D M IJI ST R ATI  V E_ P R CC E C U R E — Con  t i n u e d 
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When  the  Government  contests  mining  claims  on  a 
charge  of  no  discovery,  it  assumes  the  burden  of  going 
forward  with  sufficient  evidence  to  establish  a prima 
facie  case.  When  it  has  done  so,  the  burden  shifts  to 
the  claimants  to  show,  by  a preponderance  of  the  evi- 
dence, that  a discovery  of  a valuable  mineral  deposit 
has  been  made  and  still  exists  within  the  limits  of 
each  claim  under  contest. 

United  States  v.  Leon  R.  Whitney.  Cesar  T.  Hernandez , 
51  I ELA  73  Icet.  31,  1980)  


When  the  United  States  contests  a mining  claim  it 
has  by  practice  assumed  only  the  burden  of  going  for- 
ward with  sufficient  evidence  to  establish  a prima 
facie  case  on  the  charges  in  the  contest  complaint;  the 
burden  then  shifts  to  the  contestee  to  refute,  by  a 
preponderance  of  the  evidence,  the  Government's  case. 

The  United  States  has  established  a prima  facie 
case  of  the  invalidity  of  a mining  claim  when  a quali- 
fied Government  mining  examiner  testifies  that  he  has 
examined  the  claim  and  found  the  mineral  values  insuf- 
ficient to  support  the  discovery  of  a valuable  depcsit. 

United  States  y_.  W.  S.  Wood  et  al. . 51  IBLA  3C1 
(Dec7~ 18  ,~ 1980)  87  I.E.  628 


DECISICNS 

The  right  of  appeal  is  limited  to  a party  to  a 
case  adversely  affected  by  a decision  of  the  Eureau  of 
Land  Management,  and  an  appeal  from  a timber  sale  no- 
tice will  be  remanded  to  the  Eureau  of  Land  Management 
for  treatment  as  a protest.  However,  under  the  circum- 
stances presented  here,  where  the  Eureau  of  Land  Man- 
agement has  reviewed  the  protestant's  reasons  and,  in 
effect,  has  made  its  decision  communicating  it  to  the 
protestant  and  this  Board,  no  purpose  would  be  served 
by  remanding  the  case  and  the  Eoard  will  consider  the 
matter  on  its  merits. 

Julie_Adams_et_ali,  45  IBLA  252  (Feb.  4,  1980) 


As  precedents,  decisions  of  the  Eoard  of  land  Ap- 
peals should  be  cited  by  the  volume  and  page  number 
given  on  the  bottom  of  the  page  of  the  decision  and 
not  to  the  IELA  docket  number  shown  on  the  top  of  the 
decision . 

Decisions  of  the  Interior  Board  of  Land  Appeals 
are  indexed,  digested,  and  available  for  public  inspec- 
tion pursuant  to  published  Departmental  regulations. 
They  meet  the  requirements  of  the  Administrative  Proce- 
dure Act  and  serve  as  binding  Departmental  precedents. 
However,  adjudicative  decisions  by  local  Eureau  of  Land 
Management  offices  do  net  meet  requirements  of  the 
Administrative  Procedure  Act  and  are  not  binding 
precedents. 

Chey enne_ Resources^^ nc^ , 46  IBLA  277  (Mar.  27,  158C) 

' 87  I.E.  110 


Where  BLM  incorporates  by  reference  a Geological 
Survey  memorandum  into  its  decision  rejecting  a com- 
petitive oil  and  gas  lease  offer  and  where  such  memc- 
randum  was  the  principal  basis  on  which  the  decision 
rejecting  the  offer  was  made,  the  memorandum  must  he 
made  available  to  the  offeror. 


Southern  Union  Exploration  Co..  51  IELA  89  (Nov. 
1980) 
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Where  a mining  claim  contestee  fails  to  appear  at 
a contest  hearing  and  merely  sends  a message  stating 
that  he  will  not  appear,  without  stating  the  reasons 
for  his  absence,  a subsequent  motion  to  reschedule  the 
hearing  and  reopen  the  record  is  properly  denied,  as 
the  regulations  provide  that  a postponement  may  be 
granted  only  pursuant  to  a request  made  no  later  than 
the  hearing  date  and  stating  in  detail  the  reasons  why 
a postponement  is  necessary. 

The  asserted  inability  of  a contestee  to  drive 
an  automobile  due  to  his  taking  medication  is  not  an 
extreme  emergency  which  justifies  beyond  question  the 
granting  of  a postponement  of  the  hearing  where  it 
is  not  impossible  to  get  to  a hearing  site  by  public 
transportation.  Nor  is  restricted  mobility  due  to 
arthritis  justification  for  a postponement  where  the 
record  shows  that  it  is  an  ongoing  condition  which 
could  have  been  anticipated,  and  that  transportation 
to  the  hearing  site  could  have  been  arranged  by  exer- 
cise of  proper  diligence. 

Where  a party  fails  to  appear  or  participate  in 
a hearing  as  scheduled  even  though  no  order  postponing 
the  hearing  has  been  issued,  the  merits  of  the  case  may 
be  reached  and  decided  on  the  basis  of  the  record  as 
completed  at  the  hearing,  despite  the  absence  of  evi- 
dence in  support  of  the  party's  case. 

New  evidence  offered  on  appeal  after  an  initial 
decision  is  rendered  by  an  Administrative  Law  Judge  may 
not  be  considered  or  relied  upon  in  making  a final  de- 
cision but  may  only  be  considered  to  determine  if  there 
should  be  a further  hearing. 

(Jnited_States_vi_Richard_Hi_Franklin,  45  IBLA  54 
(JanT  14,  1980)  ” ~ ” ~ 


Where  an  Administrative  Law  Judge  found  that  there 
was  sufficient  evidence  of  the  reliability  of  the  assay 
certificates  to  justify  the  chief  expert  witness'  ac- 
ceptance and  consideration  thereof  in  forming  his  opin- 
ion, as  is  the  recognized  custom  among  geologists  and 
mining  engineers,  no  error  was  committed  in  overruling 
objections  to  admission  in  evidence  of  the  assay  cer- 
tificates. Haterial,  relevant  hearsay  is  admissible  in 
administrative  proceedings. 

United  States  v.  Richard  G.  Clemans  et  al.,  45  IBLA  64 
(Jan.  17,  1980) 


Timely  appeal  to  the  Board  of  Land  Appeals  sus- 
pends the  effect  of  a Bureau  of  Land  Hanagement  deci- 
sion pending  outcome  of  the  appeal.  Due  process  does 
not  require  notice  and  a prior  right  to  be  heard  in 
every  case  where  an  individual  may  be  deprived  of  prop- 
erty so  long  as  the  individual  is  given  notice  and  an 
opportunity  to  be  heard  before  the  deprivation  becomes 
final . 

State  of  Alaska.  46  I EL  A 12  (Feb.  20,  198C) 


Where  issues  of  material  fact  are  in  dispute,  due 
process  requires  that  an  applicant  for  a Native  allot- 
ment be  notified  of  the  specific  reasons  for  the  pro- 
posed rejection,  allowed  to  submit  written  evidence  to 
the  contrary,  and  granted  an  opportunity  for  an  oral 
hearing  before  a trier  of  fact  where  evidence  and  tes- 
timony of  favorable  witnesses  may  be  submitted  before 
a decision  is  reached  to  reject  an  application  for  an 
allotment. 

Where  Bureau  of  Land  Hanagement  determines  that  an 
application  for  a Native  allotment  should  be  rejected 
for  failure  to  establish  use  and  occupancy  of  the  land. 


AD  HI  NIST  EAT I V E_ P B C C E E U B E — Continued 
HEARINGS — Continued 

Eureau  of  Land  Hanagement  should  initiate  a contest 
proceeding  pursuant  to  43  CFF  4.451  to  4.452-9. 

Estate  of  Guy  C.  Groat.  Jr..  Violet  Boehl.  46  I E I A 165 
(HarT  21,  1980) 


The  Government  has  established  a prima  facie  case 
when  a mineral  examiner  testifies  that  he  has  examined 
a mining  claim  and  has  found  the  mineral  values  insuf- 
ficient to  support  a finding  of  discovery. 

United  States  v.  Joseph  R.  and  Aletha  Henri.  46  IBLA 
221  (Har  . 27  , 1980)  ~ 


Where  a corporate  simultaneous  oil  and  gas  lease 
offeror  alleges  no  facts  which  could  disprove  its  fail- 
ure to  comply  with  43  CFR  3102.4-1,  no  hearing  will  be 
granted  as  requested. 

Cheyenne  Resources,  Inc..  46  IBLA  277  (Har.  27,  1980) 

8 7 I.  E.  110 


Where  disputed  issues  of  fact  are  raised  by  an 
Indian  allotment  applicant  concerning  whether  (1)  the 
applicant's  occupancy  qualifies  her  for  an  Indian  al- 
lotment, (2)  the  applied  for  land  taken  together  with 
other  patented  land  would  be  enough  to  sustain  a family 
of  four  through  the  grazing  season,  and  (3)  the  public 
interest  could  best  be  served  if  the  land  were  retained 
in  Federal  ownership,  the  applicant  is  entitled  to  no- 
tice and  an  opportunity  for  hearing  before  the  appli- 
cation is  rejected  on  the  record. 

Lorinda  L.  Bulsmac.  46  IBLA  303  (Har.  31,  198C) 


Where  issues  of  material  fact  are  in  dispute,  due 
process  requires  that  an  applicant  for  a Native  allot- 
ment be  notified  of  the  specific  reasons  for  the  pro- 
posed rejection,  allowed  to  submit  written  evidence  to 
the  contrary,  and  granted  an  opportunity  for  an  oral 
hearing  before  a trier  of  fact  where  evidence  and  tes- 
timony of  favorable  witnesses  may  be  submitted  before 
a decision  is  reached  to  reject  an  application  for  an 
allotment. 

Where  Eureau  of  Land  Hanagement  determines  that  an 
application  for  a Native  allotment  is  invalid  because 
the  facts  are  not  as  stated  in  the  application,  Eureau 
of  Land  Hanagement  should  initiate  a contest  proceeding 
pursuant  to  43  CFR  4.451  to  4.452-9. 

Evan  Chukwak . 47  IBLA  241  (Hay  13,  1980) 


Due  process  does  not  require  notice  and  a prior 
hearing  in  every  case  that  an  individual  is  deprived 
of  property  so  long  as  the  individual  is  given  notice 
and  an  opportunity  to  be  heard  before  the  deprivation 
tecomes  final. 

Alva  F.  Rockwell  and  Alva  A.  Rockwell.  47  IELA  272 
(Hay  13,  19eC) 

Hax  Weiss.  49  IELA  332  (Aug.  25,  I960) 

George  H.  Fetnimore  et  al..  50  IELA  280  (Oct.  6,  I960) 


A 2 MINI s T B AT I V E_ P B OC E D U R E- -Continued 
HEARINGS — Continued 

Where  a question  of  fact  exists  as  tc  when  ac- 
creted land  was  formed  in  front  of  a patented  upland 
lot  along  the  Yellowstone  Fiver  and  whether  title  to 
the  accreted  land  is  in  the  United  States  and,  there- 
fore, subject  to  oil  and  gas  leasing,  a hearing  may 
be  ordered  by  this  Board  pursuant  to  43  CER  4.415. 

Eldin_Li_F^_Joh nsgni_Ma ri lyn_Johnson , 47  IELA  366 
(May  21~  1980) 


Absent  a patent  application,  the  dismissal  of  a 
contest  complaint  by  an  Administrative  Law  Judge  does 
not  establish  the  validity  of  the  claim,  tut  merely 
establishes  that,  on  the  issues  raised  by  the  evidence, 
the  contestee  has  preponderated.  Therefore,  there  is 
no  requirement,  beyond  preponder ation  as  to  the  issues 
raised  by  the  evidence,  that  a mining  claimant  affirma- 
tively establish  the  validity  of  a claim. 

United_States_v_._Georqe_Ci_Hooker_et_ali , 48  IBLA  22 
( May~27 , 1980) 


In  civil  penalty  proceeding  concerning  an  alleged 
violation  of  the  Eagle  Protection  Act,  prcof  of  conduct 
in  violation  of  the  Act  must  appear  of  record.  Where 
the  record  fails  to  establish  proof  of  an  offer  to  sell 
an  artifact  agreed  to  be  an  eagle,  there  is  no  basis 
for  assessment  of  a civil  penalty. 

Angel  Nunez  v.  U.  S.  Fish  S Wildlife  Service.  4 OH  A 25 
(July  1,  1980) 


Where  issues  of  material  fact  are  in  dispute,  due 
process  requires  that  an  applicant  for  a Native  allot- 
ment be  notified  of  the  specific  reasons  for  the  pro- 
posed rejection,  allowed  to  submit  written  evidence  to 
the  contrary,  and  granted  an  opportunity  for  an  oral 
hearing  before  a trier  of  fact  where  evidence  and  tes- 
timony of  favorable  witnesses  may  be  submitted  before 
a decision  is  reached  to  reject  an  application  for  an 
allotment. 

Mary_Semone,  49  IBLA  213  (Aug.  11,  1980) 


When  the  Government  contests  a mining  claim  on 
a charge  of  lack  of  discovery  of  a valuable  mineral 
deposit,  it  has  assumed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a prima  facie 
case.  Where  ^ Government  mineral  examiner  testifies 
that  he  has  examined  a claim  and  found  the  guantity 
of  minerals  insufficient  to  support  a finding  of  dis- 
covery, a prima  facie  case  of  invalidity  has  been 
established  and  the  burden  shifts  to  the  claimants 
to  show  by  a preponderance  of  the  evidence  that  a 
discovery  has  been  made. 

Where  there  is  not  sufficient  reason  shown  to 
disturb  an  Administrative  Law  Judge's  finding  that  the 
prudent  man-marketability  test  was  met  as  of  July  23, 
1955,  and  continuously  thereafter  by  mining  claimants 
who  extracted  and  profitably  sold  sand  and  gravel  from 
the  claims  prior  to  that  date  and  continuously  there- 
after, the  decision  will  be  sustained  on  appeal. 

The  Board  of  Land  Appeals  will  not  crder  a further 
hearing  in  a mining  claim  contest  case  where  a patent 
application  has  been  filed  merely  because  the  evidenti- 
ary record  is  inadequate  to  invalidate  the  claims  for 
lack  of  a discovery  of  a valuable  mineral  deposit,  if 
the  claimant  is  found  to  have  met  the  discovery  test. 


iCj1INISTRATIVE_PR0C|DURE — Continued 
HEARINGS — Continued 

In  proceedings  before  the  Department  to  determine 
the  validity  of  a mining  claim,  notice  and  an  opportun- 
ity for  a hearing  is  required  only  where  there  is  a 
disputed  question  of  fact.  Where  the  validity  cf  a 
claim  turns  on  the  legal  effect  to  be  given  facts  of 
record  concerning  the  status  of  the  land  when  the  claim 
was  located,  no  hearing  is  required. 

John  J.  Schnabel.  50  IBLA  201  (Sept.  30,  1980) 


A second  hearing  of  a Government  mining  contest 
will  not  be  afforded  where  a claimant  was  given  notice 
and  an  opportunity  to  appear  at  a hearing,  where  he 
was  actually  present  at  the  hearing,  and  where  nothing 
has  been  submitted  which  suggests  that  another  hearing 
would  produce  a different  result.  A petition  tc  reopen 
a hearing  of  a Government  mining  contest  will  be  denied 
when  the  contestee  offers  no  valid  justification  fcr 
the  neglect  to  offer  evidence  which  was  or  could  have 
teen  available  at  the  original  hearing.  A further 
hearing  will  not  be  ordered  merely  to  afford  a claim- 
ant an  additional  opportunity  to  explore  and  make  a 
discovery . 

U ni t ed_S tates_vi_Lecn  R.  Whitney.  Cesar  1.  Hernandez , 

51  I EL A~  7 3 (Oct.  3l“l980) 


Where  issues  of  material  fact  are  in  dispute,  due 
process  requires  that,  before  a decision  is  reached  to 
reject  an  application  for  an  allotment,  the  applicant 
for  a Native  allotment  be  notified  of  the  specific 
reasons  for  the  proposed  rejection,  allowed  tc  submit 
written  evidence  to  the  contrary,  and  granted  an  oppor- 
tunity for  an  oral  hearing  before  a trier  of  fact  where 
evidence  and  testimony  of  witnesses  may  oe  submitted. 

The  Court  of  Appeals  for  the  Ninth  Circuit  has 
held  that  application  of  the  Departmental  contest  pro- 
cedures to  provide  the  allotment  applicant  with  notice 
and  an  opportunity  for  a hearing  prior  to  adverse 
action  on  the  allotment  application  complies,  at  least 
facially,  with  the  due  process  requirements  set  forth 
in  the  court's  mandate  in  Pence  v.  Jileppe,  529  E.2d 
135  (9th  Cir.  1976).  Fence  v.  Andrus,  586  E.2d  733 
(9th  Cir.  1978)  . 

Marj_ De Va ne_y , 51  IELA  165  (Nov.  26,  1980) 


Where  issues  of  material  fact  are  in  dispute,  due 
process  requires  that  an  applicant  for  a Native  allot- 
ment be  notified  of  the  specific  reasons  for  the  pro- 
posed rejection,  allowed  to  submit  written  evidence 
to  the  contrary,  and  granted  an  opportunity  fcr  an  oral 
hearing  before  a trier  of  fact  where  evidence  and  tes- 
timony of  favorable  witnesses  may  be  submitted  before  a 
decision  is  reached  to  reject  an  application  for  an 
allotment . 

Natalia  Kepuk  et  al..  51  IBLA  170  (Ncv.  26,  1980) 


Where  ELM  issues  a decision  to  cancel  a mining 
claim  occupancy  lease,  which  decision  is  based  on  a 
forest  Service  report  showing  that  someone  ether  than 
the  lessee  has  occupied  the  leased  premises  and  that 
lessee  has  admitted  that  she  was  away  from  them;  where 
lessee  asserts  that  the  claim  is  nevertheless  "a  prin- 
cipal place  of  residence"  and  reguests  a hearing;  and 
where  the  record  is  insufficient  to  resolve  this  ques- 
tion, the  matter  will  be  referred  for  a hearing. 

Xi°la_.D._Le  Master,  51  IBLA  291  (Dec.  17,  1980) 


MHii§^_States_yi_Al bert_Mart inez  et_al..,  49  IBLA  360 
( AugT  29,  1980)  ~ ~ 87  I.D.  386 
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ADMINISTRATIVE  PBOCEDURE — Continued 
JUDICIAL  REVIEW 

Where  oil  and  gas  lease  offers  have  been  rejected 
because  of  a moratorium  on  the  leasing  of  the  subject 
lands  which  was  imposed  by  the  direct  order  of  the  Sec- 
retary of  the  Interior,  and  the  rejected  applicant  has 
filed  suit,  now  pending,  for  judicial  review  of  the 
legality  of  the  Secretary's  order,  and  also  makes  a 
contemporaneous  appeal  to  the  Board  of  Land  Appeals, 
the  Board  will  not  await  the  outcome  of  the  judicial 
proceedings,  but  will  summarily  dismiss  the  appeal. 

Texas  Oil  S Gas  Corp. . 46  IBLA  50  (Feb.  20,  1980) 


AGENCY 

Where  a majority  of  the  Board  of  Land  Appeals  has 
ruled  that  an  agreement  between  a filing  service  compa- 
ny and  its  clientele  create  no  interest  in  the  company 
and  its  president  which  would  violate  the  regulations 
requiring  disclosure  of  other  interests  in  the  lease 
offers  and  which  preclude  multiple  filings  in  simul- 
taneous filing-drawing  procedures  and  that  the  presi- 
dent's filing  an  offer  in  his  own  name  competing  with 
the  clientele  of  the  company  does  not  violate  the  reg- 
ulations, a case  involving  similar  factual  and  legal 
issues  will  follow  the  Board's  majority  position. 

Jack_Zucker man , 45  IBLA  337  (Feb.  7,  1980) 


AIRPORTS 

An  airport  lease  issued  under  the  Act  of  May  24, 
1928,  is  properly  canceled  where  the  lessee  fails  to 
use  the  leased  land  as  a public  airport.  It  is  irrel- 
evant that  the  lessee  has  been  unable  to  arrange  financ- 
ing for  reinitiation  of  airport  service,  as  the  terms  of 
the  Act,  regulations,  and  lease  require  that  the  lands 
be  used  as  an  airport  and  provide  for  no  dispensation  of 
this  requirement. 

^ * 49  IBLA  258  (Aug.  18,  1980) 


ALASKA 

GENERALLY 

Where  a Native  corporation  has  pending  an  appli- 
cation to  acquire  land,  which  land  was  awarded  to  an 
Alaska  Native  by  BLM  pursuant  to  a Native  allotment  ap- 
plication, the  Native  corporation  is  a party  adversely 
affected  by  the  decision  of  BLM  and  therefore  has  a 
right  to  appeal  pursuant  to  43  CFR  4.410,  from  the  BLM 
decision  holding  the  Native  allotment  application  for 
allowance  and  will  be  afforded  the  opportunity  to  con- 
test the  Native  allotment  application. 

Ouzinkie_Na tive_Cor£i_vi_Edward_Opheimi_S r. , 45  IBLA 
198  “(Jan.  30,  1980) 


ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT 

The  Alaska  Native  Claims  Settlement  Act,  43  U.S.C. 
§ 1601  (1976),  extinguished  aboriginal  occupancy  claims 
of  Alaska  Natives  effective  Dec.  18,  1971,  and  a Native 
allotment  application  then  pending  in  the  Bureau  of 
Land  Management  and  purportedly  "amended"  after  that 
date  to  include  an  additional  100  acres  cannot  be 
granted  for  the  additional  acreage  unless  it  be  shown 


K A — Continued 

ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT — Continued 

that  the  amendment  was  pending  in  the  Department  prior 
to  the  repeal  of  the  Act. 

Cuz_inkie  Native  Corp.  v.  Edward  0£heim_£_sr.  , 4 5 IEIA 
198  "(JanT  30,  1980) 


Alaskan  Native  aboriginal  occupancy  claims,  cr 
claims  under  the  organic  Act  of  Alaska  cf  May  17,  1884, 
and  the  Act  of  June  6,  1900,  were  extinguished  by  the 
Alaska  Native  Claims  Settlement  Act.  A Native  appli- 
cant's rights  under  the  1906  Native  Allotment  Act  are 
based  upon  his  or  her  individual  compliance  with  that 
Act  and  not  upon  any  ancestral  use  of  the  land. 

William  Eouwens  et  al..  46  IELA  366  (Apr.  8,  19EC) 


GRAZING 

Where  ELM  renewed  an  Alaska  grazing  lease  cn  lands 
for  which  the  State  of  Alaska  had  previously  filed  a 
selection  application,  and  where  it  first  expressly  ad- 
vised the  lessee  that  his  lease  would  be  subject  tc 
cancellation  when  the  state's  application  was  resolved, 
BLM  may  cancel  the  lease  following  tentative  approval 
of  the  State  selection  application  preparatory  to 
transferring  control  over  the  lands  to  the  State,  as 
43  CFR  4230.1  gives  it  the  authority  to  cancel  Alaska 
grazing  leases  to  permit  utilization  cf  the  land  for 
other  purposes  in  the  public  interest. 

Estate  of  c.  Walter  Keaster.  47  IBLA  363  (May  21,  1S8C) 


HEADQUARTERS  SITES 

A headquarters  site  application  which  states 
that  trapping,  hunting,  fishing,  and  renting  catins  to 
hunters,  fishermen,  and  snowmobiles  is  the  commercial 
operation  engaged  in  on  the  site  is  properly  rejected 
when  the  applicant  submits  no  evidence  that  he  is 
engaged  in  a commercially  productive  industry  there,  cr 
that  he  actually  received  substantial  income  from  guests 
who  used  the  site  in  connection  with  such  purposes. 

"Headquarters."  A headquarters  site  application 
is  properly  rejected  when  the  applicant  has  failed  tc 
sustain  his  burden  of  showing  that  the  site  has  been 
used  as  a headquarters,  i^e^,  as  the  usual  place  cf 
business,  principal  offiee,  or  administrative  center 
of  his  snowmobile  camp.  The  term  "headquarters"  will 
not  be  construed  so  broadly  as  to  include  within  its 
meaning  use  of  a site  for  recreational  purposes  with 
occasional  payment  of  use  of  the  facilities  occurring 
via  rendering  of  services  and  helping  transport  build- 
ing materials  to  the  cabin  sites,  or  by  meager  and 
incidental  payments  of  cash. 

United  States  v.  Floyd  R.  Ehmann.  50  IBLA  69  (Sept.  17, 
1980) 


In  a contest  proceeding  to  challenge  a headquar- 
ters site  entry,  the  Government  has  the  burden  cf 
establishing  a prima  facie  case  of  noncompliance  with 
the  requirements  for  headquarters  sites.  The  headguar- 
ters  site  applicant  then  has  the  burden  of  establishing 
entitlement  to  the  land  by  showing  compliance  with  the 
law.  43  U.S.C.  § 687a  (1976).  Where  such  an  applicant 
asserts  that  he  has  operated  a cabin  and  beat  rental 
business  on  the  site,  yet  fails  to  produce  sufficient 
evidence  tc  show  that  he  was  engaged  in  a trade, 
manufacture  or  other  productive  industry  from  which  he 
reasonably  hoped  to  derive  a profit,  the  application  to 
purchase  must  be  rejected. 


United_S  t ate  s_v_._Jack_  McLean , 50  IELA  290  (Oct.  7,  I 960) 
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ALASKA--C°ntinued 

LAND  GRANTS  AND  SELECTIONS 
Generally 

Where  there  is  a conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  BLM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 

It  may  not  appeal  from  the  "Notice,"  which  is  interloc- 
utory, but  it  may  initiate  private  contest  proceedings 
to  prove  lack  of  qualification  on  the  part  of  the  Na- 
tive, or  it  may  appeal  the  subsequent  decision  of  BLM 
to  the  Board  of  Land  Appeals.  If,  on  appeal,  the  Board 
concludes  that  the  Native's  application  is  deficient  it 
will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  application 
acceptable,  it  will  order  the  allotment  issued,  if  all 
else  be  regular. 

Where  it  appears  that  a party  did  net  realize  that 
an  election  of  remedies  was  mandated  by  Departmental 
procedures,  a decision  requiring  the  initiation  of  a 
private  contest  will  be  set  aside,  and  the  party  will 
be  permitted  a period  of  time  in  which  to  initiate  a 
private  contest  or  alternatively,  waive  such  private 
contest  and  pursue  a direct  appeal  on  the  question  of 
whether  a Government  contest  should  issue. 

S tate_of_Alaska_vi_Ea  rl_G_._Pa  tterson  , 4 6 IBLA  5 6 
(Feb.  22,  1980)  “ " 

§ ta t e_of _Alaska , 48  IBLA  229  (June  17,  1980) 


Where  there  is  a conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  BLM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 

It  may  not  appeal  from  an  interlocutory  decision  which 
authorizes  the  State  to  initiate  private  contest  pro- 
ceedings to  prove  lack  of  qualification  on  the  part  cf 
the  Native.  Rather,  it  may  initiate  the  private  con- 
test within  the  time  period  prescribed,  or  it  may  ap- 
peal the  decision  of  BLM,  after  it  becomes  final,  to 
the  Board  of  Land  Appeals.  If,  on  appeal,  the  Board 
concludes  that  the  Native's  application  is  deficient  it 
will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  application  ac- 
ceptable, it  will  order  the  allotment  issued,  all  else 
being  regular. 

§ta te_of _Alaska_v^_Elsie_John , 46  IBLA  137  (Mar.  19, 
1980) 

S t a t e_o f _A 1 as ka_v^_Da n ie 1_ J i m miex_Ber t ha_ A . _ Williams , 

48  IBLA  370  (July  11,  1980)  ~ 

Sta te_of _Alaska_vi_Cora_Jqhn_Smi th , 50  IELA  6 
(Sept.  5,  1980) 


Where  there  is  a conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  the  Bureau  of  Land  Management  that  the  Native  appli- 
cant has  met  the  requirements  for  patent,  upon  notifi- 
cation to  the  State,  it  has  an  election.  The  State  may 
initiate  a private  contest  proceeding  during  the  time 
prescribed  to  prove  lack  of  qualification  of  the  Na- 
tive, or  the  State  may  await  final  decision  from  BLM 
and  then  appeal  to  this  Board. 

State_of _Alaska_yi_Dora_David_a nd_Ca thy_Dick , 46  IBLA 
177  (Mar.  21,  1980) 


ALASKA — Continued 

LAND  GRANTS  AND  SELECTIONS — Continued 
Generally --Continued 

In  treating  cases  similar  in  all  respects  to  these 
encountered  by  the  court  in  Aguilar  v.  Uni ted_S ta tes , 
474  E . Supp.  840  (1979),  the  Board  will  conform  to  the 

District  Court's  directions  in  that  case.  Where  there 
is  a conflict  between  an  application  by  the  State  cf 
Alaska  to  select  land  under  the  Statehood  Act  and  an 
application  by  an  Alaska  Native  for  an  allotment  under 
the  Act  of  May  17,  1906,  and  it  appears  to  ELM  that 
the  Native  applicant  has  met  the  requirements  under 
the  Native  Allotment  Act,  BLM  must  notify  the  State  cf 
Alaska.  The  State,  if  dissatisfied,  may  either  initi- 
ate private  contest  proceedings  to  prove  lack  cf  quali- 
fication on  the  part  of  the  Native,  or  it  may  appeal 
the  subsequent  decision  of  BLM  to  the  Board  of  Appeals. 

Em ma_ Jona t han_North way , 46  IBLA  326  (Apr.  4,  I960) 


When  there  is  a conflict  between  an  application  by 
the  State  of  Alaska  to  select  land  under  the  Statehood 
Act  and  an  application  by  an  Alaska  Native  for  allot- 
ment under  the  Act  of  May  17,  1906,  and  it  appears  to 
ELM  that  the  Native  applicant  has  met  the  requirements 
for  patent,  ELM  must  notify  the  State  that,  if  dissat- 
isfied, it  has  an  election  of  remedies.  The  State  may 
not  appeal  from  the  "Notice,"  which  is  interlocutory, 
but  it  may  initiate  private  contest  proceedings  to 
prove  lack  of  qualification  on  the  part  of  the  Native, 
or  it  may  appeal  the  subsequent  decision  of  ELM  to  the 
Board  of  Land  Appeals.  If  on  appeal,  the  Eoard  con- 
cludes that  the  Native's  application  is  deficient  it 
will  order  the  institution  of  Government  contest  pro- 
ceedings, tut  if  it  finds  the  allotment  application 
acceptable,  it  will  order  the  patent  issued,  if  all 
else  be  regular. 

State  of  Alaska  v.  Joan  M.  Newha 11,  47  IE1A  85 

( A p 77  21,  19 eO) 

State  of  Alaska  v.  Moses  Chythlook.  47  IB1A  249 
(May  13,  1980)  ” 


NATIVE  ALLOTMENTS 

Where  ELM  classifies  a 4-acre  tract  as  suitable 
for  disposal  under  the  Small  Tract  Act,  thereby  segre- 
gating it  from  acquisition  under  other  public  land 
laws,  then  grants  an  individual  a lease  thereon  with 
option  to  purchase,  pursuant  to  which  the  lessee  con- 
structs buildings  and  occupies  the  tract,  the  protest 
and  application  of  an  Alaska  Native,  made  for  the  first 
time  12  years  later,  will  be  rejected,  as  a matter  of 
law  and  equity  where  the  Native  was  claiming  160  acres 
of  different  land  during  the  preceding  6 years,  and  had 
made  no  assertion  of  interest  in  the  small  tract,  tut 
rather  had  expressly  acknowledged  the  existence  of  the 
leasehold . 

E velyn_A lexagd er , 45  IBLA  28  (Jan.  14,  1980) 


Where  a State  Office  rejects  a Native  allotment 
application  because  it  was  not  timely  filed  and  did  not 
have  the  required  certification  and  land  descripticn, 
and  where  it  is  shown  such  deficiencies  were  beyond 
applicant's  control,  the  case  will  be  remanded  tc  the 
State  Office  tc  allow  60  days  for  the  deficiencies  tc 
be  cured,  and  for  the  State  Office,  if  it  finds  sub- 
stantial compliance  with  the  law,  to  apply  doctrine  cf 
equitable  adjudication  and  then  to  accept  the  applica- 
tion with  the  late  filing,  proper  certification,  and 
amended  land  description,  all  else  being  regular. 

Herbert  Herrmann,  45  IBLA  43  (Jan.  14,  1980) 
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NATIVE  ALLOTMENTS — Continued 

The  Alaska  Native  Claims  Settlement  Act,  43  U.S.C. 
§ 1601  (1976) , extinguished  aboriginal  occupancy  claims 
of  Alaska  Natives  effective  Dec.  18,  1971,  and  a Native 
allotment  application  then  pending  in  the  Bureau  of 
Land  Management  and  purportedly  "amended"  after  that 
date  to  include  an  additional  100  acres  cannot  be 
granted  for  the  additional  acreage  unless  it  be  shown 
that  the  amendment  was  pending  in  the  Department  prior 
to  the  repeal  of  the  Act. 

Where  a Native  corporation  has  pending  an  appli- 
cation to  acquire  land,  which  land  was  awarded  to  an 
Alaska  Native  by  BLM  pursuant  to  a Native  allotment  ap- 
plication, the  Native  corporation  is  a party  adversely 
affected  by  the  decision  of  BLM  and  therefore  has  a 
right  to  appeal  pursuant  to  43  CFR  4.410,  from  the  ELM 
decision  holding  the  Native  allotment  application  for 
allowance  and  will  be  afforded  the  opportunity  to  con- 
test the  Native  allotment  application. 

Ouzinkie_Native_Cor£.  v.  Edward  Orheim.  Sr.,  45  I B LA 
198  (Jan.  307  1980) 


Where  there  is  a conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  BLM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 

It  may  not  appeal  from  the  "Notice,"  which  is  interloc- 
utory, but  it  may  initiate  private  contest  proceedings 
to  prove  lack  of  qualification  on  the  part  of  the  Na- 
tive, or  it  may  appeal  the  subsequent  decision  of  BLM 
to  the  Board  of  Land  Appeals.  If,  on  appeal,  the  Board 
concludes  that  the  Native's  application  is  deficient  it 
will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  application 
acceptable,  it  will  order  the  allotment  issued,  if  all 
else  be  regular. 

Where,  in  a decision  holding  a Native  allotment 
for  approval  and  a State  selection  for  rejection  to 
the  extent  of  a conflict,  the  Bureau  of  Land  Manage- 
ment grants  the  State  30  days  to  initiate  a private 
contest  challenging  the  Native  allotment,  the  30-day 
appeal  period  will  commence  upon  expiration  of  the 
30  days  accorded  the  State  for  initiation  of  a pri- 
vate contest  and  not  with  receipt  of  the  decision. 

Where  it  appears  that  a party  did  not  realize  that 
an  election  of  remedies  was  mandated  by  Departmental 
procedures,  a decision  requiring  the  initiation  of  a 
private  contest  will  be  set  aside,  and  the  party  will 
be  permitted  a period  of  time  in  which  to  initiate  a 
private  contest  or  alternatively,  waive  such  private 
contest  and  pursue  a direct  appeal  on  the  question  of 
whether  a Government  contest  should  issue. 

State_of_Alaska_vi_Earl_G.._Patterson,  46  IBLA  56 
(Feb.  22,~1980) 

State  of  Alaska.  48  IBLA  229  (June  17,  1980) 


Where  there  is  a conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  BLM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 

It  may  not  appeal  from  an  interlocutory  decision  which 
authorizes  the  State  to  initiate  private  contest  pro- 
ceedings to  prove  lack  of  qualification  on  the  part  of 
the  Native.  Bather,  it  may  initiate  the  private  con- 
test within  the  time  period  prescribed,  cr  it  may  ap- 
peal the  decision  of  BLM,  after  it  becomes  final,  to 
the  Board  of  Land  Appeals.  If,  on  appeal,  the  Board 
concludes  that  the  Native's  application  is  deficient  it 
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will  order  the  institution  of  Government  contest  pro- 
ceedings, tut  if  it  finds  the  allotment  application  ac- 
ceptable, it  will  order  the  allotment  issued,  all  else 
being  regular. 

StaJpe_of  Alaska  v.  Elsie  John.  46  I EL  A 137  (Mar.  19, 
1980)  ' " ~ 

Sta te  of  A la s k a_ v . _ E aniel  Jimmie.  Eer t ha_JU_  William  s , 

48  I EL  A 370  “(July  llT  1980) 

State  of  Alaska  v.  Cora  John  Smith.  5 0 I El  A 6 
(Sept.  5,  I960) 


An  inheritable  property  right  in  an  allotment  is 
created  only  if  an  applicant  fully  complies  with  all  of 
the  application  requirements  before  his  cr  her  death. 
This  right  arises  even  though  the  applicant's  evidence 
of  use  and  occupancy  has  not  been  filed  so  long  as  the 
applicant  has  fulfilled  all  other  requirements,  because 
E I A may  file  such  evidence  on  behalf  of  the  applicant's 
heirs. 

In  order  for  an  heir  to  relinquish  an  allotment 
application,  he  or  she  must  be  the  sole  heir  or  have 
the  authority  to  act  on  behalf  of  all  heirs.  Where, 
as  in  this  case,  the  widow  of  a Native  allotment  appli- 
cant, who  is  not  the  sole  heir,  acting  on  her  own  be- 
half relinquishes  his  application  and  refiles  for  the 
same  allotment;  the  relinquishment  is  ineffective. 

Upon  the  death  of  a Native  allotment  applicant, 

B I A may  file  evidence  of  use  and  occupancy  for  the  ben- 
efit of  the  applicant's  heirs  so  long  as  the  applicant 
has  fulfilled  all  other  requirements  for  allotment. 
However,  BIA  has  no  authority  to  relinquish  the  appli- 
cant's allotment  during  the  period  for  filing  evidence 
of  use  and  occupancy. 

The  filing  of  an  acceptable  application  for  a 
Native  allotment  segregates  the  lands  from  appropria- 
tion and  subsequent  conflicting  applications  must  be 
rejected.  An  erroneous  notation  on  the  tract  becks  of 
relinquishment  of  an  allotment,  although  it  appears  to 
reopen  the  land  for  allotment,  does  not  cut  off  the 
rights  of  the  first  applicant  as  against  subsequent  ap- 
plicants. The  notation  rule  expressed  in  43  CFE  1825.1 
serves  to  fix  the  point  in  time  when  previously  segre- 
gated land  is  returned  to  the  public  domain  and  is  de- 
signed to  give  all  persons  wishing  to  apply  for  the 
land  an  egual  chance  to  do  so.  It  does  not  necessarily 
establish  when  a prior  applicant's  rights  in  the  land 
have  terminated. 

Where  a person  files  a Native  allotment  appli- 
cation for  lands  segregated  from  appropriation,  the 
application  is  null  and  void  ab  initio  and  does  net 
give  rise  to  any  equitable  interest. 

Where  issues  of  material  fact  are  in  dispute,  due 
process  requires  that  an  applicant  for  a Native  allot- 
ment be  notified  of  the  specific  reasons  for  the  pro- 
posed rejection,  allowed  to  submit  written  evidence  to 
the  contrary,  and  granted  an  opportunity  for  an  oral 
hearing  before  a trier  of  fact  where  evidence  and  tes- 
timony of  favorable  witnesses  may  be  submitted  before 
a decision  is  reached  to  reject  an  application  for  an 
allotment. 

Where  Bureau  of  Land  Management  determines  that  an 
application  for  a Native  allotment  should  te  rejected 
for  failure  to  establish  use  and  occupancy  of  the  land, 
Eureau  of  land  Management  should  initiate  a contest 
proceeding  pursuant  to  43  CFH  4.451  to  4.452-S. 

Esta  te_of_Guy_Ci_Groat^_  Jr_.x_Violet_  Boehl , 46  IELA  165 
(Bar.  21  ,~1980)~  ~ ” 
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Where  there  is  a conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  the  Bureau  of  Land  Management  that  the  Native  appli- 
cant has  met  the  requirements  for  patent,  upon  notifi- 
cation to  the  State,  it  has  an  election.  The  State  may 
initiate  a private  contest  proceeding  during  the  time 
prescribed  to  prove  lack  of  qualification  of  the  Na- 
tive, or  the  State  may  await  final  decision  from  ELM 
and  then  appeal  to  this  Board. 

Stat e_of_Alaska_vi_Dora_David_and_Cathl_Dick , 4 6 I BL A 
177  (MarT  21,  1980) 


In  treating  cases  similar  in  all  respects  to  those 
encountered  by  the  court  in  Aguilar  v.  Uni ted_S ta t es , 
474  F.  Supp.  840  (1979) , the  Board  will  conform  to  the 
District  Court's  directions  in  that  case.  Where  there 
is  a conflict  between  an  application  by  the  State  of 
Alaska  to  select  land  under  the  Statehood  Act  and  an 
application  by  an  Alaska  Native  for  an  allotment  under 
the  Act  of  May  17,  1906,  and  it  appears  to  ELM  that 
the  Native  applicant  has  met  the  requirements  under 
the  Native  Allotment  Act,  SLM  must  notify  the  State  of 
Alaska.  The  State,  if  dissatisfied,  may  either  initi- 
ate private  contest  proceedings  to  prove  lack  of  quali- 
fication on  the  part  of  the  Native,  or  it  may  appeal 
the  subsequent  decision  of  BLM  to  the  Board  of  Appeals. 

■Ij5®a_ J 2 na t h a n_N o r t h way , 46  IBLA  326  (Apr.  4,  1980) 


Alaskan  Native  aboriginal  occupancy  claims,  cr 
claims  under  the  organic  Act  of  Alaska  of  May  17,  1884, 
and  the  Act  of  June  6,  19C0,  were  extinguished  by  the 
Alaska  Native  Claims  Settlement  Act.  A Native  appli- 
cant's rights  under  the  1906  Native  Allotment  Act  are 
based  upon  his  or  her  individual  compliance  with  that 
Act  and  not  upon  any  ancestral  use  of  the  land. 

The  requirement  that  a Native  allotment  applicant 
show  5 years'  use  and  occupancy  is  applicable  to  all 
public  land  and  not  just  to  national  forest  land. 

Where  Native  allotment  applicants  who  were  8 years 
and  older  at  the  date  land  was  segregated  from  entry 
assert  independent  use  and  occupancy  of  the  land  then, 
the  Bureau  of  Land  Management  should  contest  their  ap- 
plications, affording  them  notice  and  an  opportunity 
for  a hearing  to  prove  the  adeguacy  and  independence  of 
their  use  and  occupancy,  rather  than  reject  the  appli- 
cations without  a hearing  simply  because  cf  the  appli- 
cant's age  on  the  segregative  date. 

William  Bouwens  et  al..  46  IBLA  366  (Apr.  8,  1980) 


A Native  allotment  application  filed  pursuant  to 
the  Alaska  Native  Allotment  Act  of  1906  must  be  re- 
jected if  it  was  not  pending  before  the  Department  of 
the  Interior  on  Dec.  16,  1971.  Where  there  are  factual 
questions  concerning  the  pendency  of  an  application 
they  can  best  be  resolved  at  a hearing  pursuant  to  a 
Government  contest. 

A Native  allotment  applicant  who  is  a minor  is  not 
precluded  from  establishing  use  and  occupancy  of  the 
land  applied  for.  However,  such  use  and  occupancy  must 
be  achieved  as  an  independent  citizen  in  his  own  right 
and  must  be  potentially  exclusive.  The  question  of  a 
14-year  old's  independent  use  and  occupancy  is  best  ad- 
dressed at  a contest  proceeding. 

, 46  IBLA  373  (Apr.  8,  1980) 
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A reguest,  filed  in  1975,  to  reopen  a Native  al- 
lotment application,  which  had  been  finally  rejected  in 
1967,  is  barred  by  the  1971  repeal  of  the  Native  Allot- 
ment Act,  since  no  application  was  "pending"  cn  the 
date  of  the  repeal. 

The  Alaska  Native  Allotment  Act  gives  a qualified 
person  the  right  to  select  land.  This  inchoate  right 
is  nonaliena t le , nontransferable , and  ncniD he r i t a t le , 
and  it  terminates  with  death.  Eut  where  , an  allotment 
selection  has  been  made  and  the  applicant  fully  com- 
plies with  the  law  and  regulations  and  accomplishes  all 
that  is  required  to  be  done,  the  right  to  allotment  is 
earned  and  becomes  a property  right  which  is  inherit- 
able. No  rights  inure  to  the  heirs  of  the  deceased 
applicant  where  BLM  was  unable  tc  verify  use  and  occu- 
pancy for  the  lands  described  in  the  application  and 
the  applicant  did  not  correct  the  application  to  re- 
flect the  lands  actually  used. 

Where  a Native  allotment  applicant  has  not  estab- 
lished use  and  occupancy  of  the  lands  identified  in 
his  or  her  allotment  application,  the  applicant  has  not 
substantially  complied  with  the  Alaska  Native  Allotment 
Act  and  eguitable  adjudication  under  43  CF  B 1671.1-1 
cannot  be  properly  invoked. 

lll£ ic , 47  IBLA  58  (Apr.  14,  1980) 


where  there  is  a conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaskan  Native  for 
allotment  under  the  Act  of  May  17,  1906,  and  it  appears 
to  ELM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 

It  may  net  appeal  from  the  "Notice,"  which  is  interloc- 
utory, tut  it  may  initiate  private  contest  proceedings 
to  prove  lack  of  qualification  on  the  part  of  the  Na- 
tive, or  it  may  appeal  the  subsequent  decision  cf  ELM 
to  the  Board  of  Land  Appeals.  If,  cn  appeal,  the  Eoard 
concludes  that  the  Native's  application  is  deficient, 
it  will  order  the  institution  of  Government  contest 
proceedings,  but  if  it  finds  the  allotment  application 
acceptable,  it  will  order  the  patent  issued,  if  all 
else  be  regular. 

State  of  Alaska  v.  Joan_M.- Newhall,  47  IBLA  85 

(Apr”  21,  198  07 

S_tate_of_Alaska_v_._Mcses_CJvyth.look , 47  IBLA  249 
(May  13,  198C) 


Where  issues  of  material  fact  are  in  dispute,  due 
process  requires  that  an  applicant  for  a Native  allot- 
ment be  notified  of  the  specific  reasons  for  the  pro- 
posed rejection,  allowed  to  submit  written  evidence  to 
the  contrary,  and  granted  an  opportunity  for  an  oral 
hearing  before  a trier  of  fact  where  evidence  and  tes- 
timony of  favorable  witnesses  may  be  submitted  tefere 
a decision  is  reached  to  reject  an  application  for  an 
allotment. 

Where  Eureau  of  Land  Management  determines  that  an 
application  for  a Native  allotment  is  invalid  because 
the  facts  are  not  as  stated  in  the  application,  Eureau 
of  land  Management  should  initiate  a contest  proceeding 
pursuant  to  43  CFR  4.451  to  4.452-9. 

I v a n_£hu k wa k , 47  IBLA  241  (May  13,  1980) 
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Where  issues  of  material  fact  are  in  dispute,  due 
process  requires  that  an  applicant  for  a Native  allot- 
ment be  notified  of  the  specific  reasons  for  the  pro- 
posed rejection,  allowed  to  submit  written  evidence  to 
the  contrary,  and  granted  an  opportunity  for  an  oral 
hearing  before  a trier  of  fact  where  evidence  and  tes- 
timony of  favorable  witnesses  may  be  submitted  before 
a decision  is  reached  to  reject  an  application  for  an 
allotment. 

M a ry_Se mone , 49  IBLA  213  (Aug.  11,  1980) 


Where  lands  sought  in  a Native  allotment  applica- 
tion are  described  by  metes  and  bounds  despite  their 
having  been  previously  surveyed,  and  thereafter  an 
amended  application  is  filed  subsequent  tc  Dec.  18, 
1971,  seeking  lands  in  a different  township,  the  amend- 
ed application  is  properly  rejected  as  untimely. 

To  establish  the  mineral  character  of  lands,  it 
must  be  shown  that  the  known  conditions  are  such  as  to 
engender  the  belief  that  the  lands  contain  mineral  of 
such  quality  and  guantity  as  to  render  its  extraction 
profitable  and  justify  expenditures  to  that  end.  The 
mineral  character  of  land  may  be  established  by  infer- 
ence without  the  exposure  of  the  mineral  deposit  for 
which  the  land  is  supposed  to  be  valuable.  Lands  con- 
taining mineral  of  such  quantity  and  value  as  to  war- 
rant a prudent  man  in  the  expenditure  of  his  time  and 
money  with  a reasonable  expectation  of  developing  a 
paying  mine  are  disposable  only  under  the  mining  laws. 

I3ii!l_§2ffii^x_l§!ii3h_Hot  h , 50  IBLA  61  (Sept.  15,  1980) 


Where  the  State  of  Alaska  lacks  a cognizable 
interest  in  the  specific  land  being  sought  by  a Native 
allotment  applicant  because  that  land  is  either  within 
the  core  township  of  a Native  village  or  the  Native 
village  has  received  tentative  approval  for  its  selec- 
tion, the  State  does  not  have  standing  to  initiate  a 
private  contest  under  43  CFR  4.450-1.  It  may,  however, 
protest  against  the  allowance  of  the  allotment  and 
appeal  from  an  adverse  decision  under  43  CFR  4.410. 

5 tat e_of_ Ala ska_vi_Ste ve_ Sara kov i k of f _et_a 1 . , 50  IBLA 
284  (Oct.  6,  1980) 


The  Act  of  May  17,  1906,  34  Stat.  197,  as  amended, 
43  U.S.C.  § 270-1  (1970),  repealed  subject  to  pending 
applications,  43  U.S.C.  4 1617  (1976),  authorized  the 
Secretary  to  allot  not  to  exceed  160  acres  of  vacant, 
unappropriated,  and  unreserved  nonraineral  land  in 
Alaska  to  any  Indian,  Aleut,  or  Eskimo  who  resides  in 
and  is  a Native  of  Alaska.  No  allotment  shall  be  made 
to  any  person  until  said  person  has  made  proof  satis- 
factory to  the  Secretary  of  substantially  continuous 
use  and  occupancy  of  the  land  for  a period  of  5 years. 

Where  issues  of  material  fact  are  in  dispute,  due 
process  reguires  that,  before  a decision  is  reached  to 
reject  an  application  for  an  allotment,  the  applicant 
for  a Native  allotment  be  notified  of  the  specific 
reasons  for  the  proposed  rejection,  allowed  to  submit 
written  evidence  to  the  contrary,  and  granted  an  oppor- 
tunity for  an  oral  hearing  before  a trier  of  fact  where 
evidence  and  testimony  of  witnesses  may  be  submitted. 

The  Court  of  Appeals  for  the  Ninth  Circuit  has 
held  that  application  of  the  Departmental  contest  pro- 
cedures to  provide  the  allotment  applicant  with  notice 
and  an  opportunity  for  a hearing  prior  to  adverse 
action  on  the  allotment  application  complies,  at  least 
facially,  with  the  due  process  requirements  set  forth 


ALASKA — Continued 

NATIVE  AILOTMENTS — Continued 

in  the  court's  mandate  in  Pence  v.  Kle££e,  529  E.2d 
135  (9th  Cir.  1976).  Pence  v.  Andrus,  586  F.2d  733 
(9th  Cir.  1978). 

Mary  DeVanev.  51  IELA  165  (Nov.  26,  1980) 


Where  issues  of  material  fact  are  in  dispute,  due 
process  requires  that  an  applicant  for  a Native  allot- 
ment be  notified  of  the  specific  reasons  for  the  pro- 
posed rejection,  allowed  to  submit  written  evidence 
to  the  contrary,  and  granted  an  opportunity  for  an  oral 
hearing  before  a trier  of  fact  where  evidence  and  tes- 
timony of  favorable  witnesses  may  be  submitted  before  a 
decision  is  reached  to  reject  an  application  fcr  an 
allotment. 

Natalia_Ke£uk_et_ali , 51  IELA  170  (Nov.  26,  I960) 


NAVIGAELE  WATERS 
Generally 

Where  the  Bureau  of  Land  Management  has  redetermined 
that  water  todies  which  are  the  subject  of  an  appeal 
are  navigable,  and  where  the  Eoard  finds  that  the  facts 
in  the  record  upon  which  the  Bureau  of  Land  Management 
made  its  redetermination  meet  the  essential  elements  cf 
navigability,  and  where  the  facts  in  the  record  are 
undisputed  so  that  no  issue  of  fact  as  to  navigability 
remains  before  the  Eoard,  then  the  Eoard  will  find 
the  water  todies  to  be  navigable. 

Apj>eal_of_Bristol  Bay  Native  Corr. . 4 ANCAE  355 
"(July  3 17~19  8 oj"  8 7 I.E.  3 41 

A£peal_of_Nunapitchuk_1_Ltdi,  5 ANCAE  139  (Dec.  IE,  198C) 


TCWNSITES 

The  Alaska  townsite  laws,  43  U.S.C.  §§  732-736 
(1970)  , were  repealed  by  the  Federal  Land  Policy  and 
Management  Act  of  1976,  sec.  703(a),  90  Stat.  27E9. 
The  initiation  of  an  occupancy  claim,  pursuant  tc  the 
townsite  laws,  after  the  effective  date  of  FLPMA, 

Cct.  21,  1976,  does  not  constitute  a valid  existing 
right. 

M a rjc  o rrow_Lewis,  46  IELA  257  (Mar.  27,  1S6C) 


Where  lands  have  been  identified  as  being  within 
a townsite  by  inclusion  in  an  approved  U.S.  survey  cf 
the  exterior  boundaries  of  the  townsite;  where  the 
townsite  trustee  duly  receives  title  to  these  lands  by 
patent  and  opens  the  area  to  settlement  under  the  town- 
site  laws;  and  where  individuals,  acting  in  reliance 
on  explicit  statements  by  the  trustee  that  it  is  legal 
to  do  so,  timely  initiate  settlement  under  governing 
Departmental  regulations,  a decision  by  the  trustee 
to  cancel  the  settlers'  claims  in  order  to  reduce  the 
size  of  the  townsite  to  conform  with  the  statutory 
limit  will  be  vacated,  and  he  will  be  directed  instead 
to  correct  the  patent  by  eliminating  lands  other  than 
those  occupied  by  the  settlers. 

A Native  village  corporation  has  no  interest  in 
lands  included  in  a townsite  prior  to  the  enactment 
of  the  Alaska  Native  Claims  Settlement  Act,  as  the 
lands  were  segregated  prior  to  this  date  so  that  ANCSA 
did  not  withdraw  the  lands  for  selection  by  the  corpor- 
ation. Accordingly,  the  rights  of  settlers  and  cf  the 
municipality  which  derive  from  an  entitlement  created 
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TOWNSITES — Continued 

prior  to  the  Alaska  Native  Claims  Settlement  Act,  are 
superior  to  the  corporation's  rights. 

The  townsite  laws  were  repealed  by  sec.  703  of  the 
Federal  Land  Policy  and  Management  Act  of  1976  (FLPMA) , 
90  Stat.  2790,  and  the  initiation  of  an  occupancy  claim 
pursuant  to  any  of  the  repealed  laws  after  the  effec- 
tive date  of  FLPMA,  Oct.  21,  1976,  does  not  constitute 
a valid  existing  right  which  would  survive  FLPMA. 

SteEhen_Kenyon_et_al_;. , 51  IBLA  368  (Dec.  30,  1980) 


TRADE  AND  MANUFACTURING  SITES 

In  a contest  proceeding  the  Government  has  the 
burden  of  establishing  a prima  facie  case  of  noncompli- 
ance with  the  requirements  for  trade  and  manufacturing 
sites.  The  burden  then  shifts  to  the  applicant  to  show 
by  a preponderance  of  the  evidence  that  he  used,  occu- 
pied, and  improved  the  site  for  trade,  manufacture,  or 
other  productive  industry. 

A claimant  of  a trade  and  manufacturing  site  must 
show  that  at  the  time  of  filing  his  application  to  pur- 
chase he  was  engaged  in  trade,  manufacture,  or  other 
productive  industry  in  connection  with  the  site.  While 
it  is  not  necessary  for  the  claimant  to  show  that  all 
functions  of  the  business  were  carried  on  at  the  site, 
he  must  show  a bona  fide  commercial  enterprise  from 
which  he  reasonably  hoped  to  derive  a profit;  mere 
preparation  for  a prospective  business  is  not  suffi- 
cient under  the  statute. 

United  States_v ._Via<jo  Thor_Brandt-Erichsen , 46  IELA 
239  (Mar.  27,  1980) 


ALASKA_NATIVE_CLAIMS_SETTLFMENT_ACT 

GENERALLY 

The  Alaska  Native  Claims  Settlement  Act,  43  U.S.C. 
§ 1601  (1976),  extinguished  aboriginal  occupancy  claims 

of  Alaska  Natives  effective  Dec.  18,  1971,  and  a Native 
allotment  application  then  pending  in  the  Bureau  of 
Land  Management  and  purportedly  "amended"  after  that 
date  to  include  an  additional  100  acres  cannot  be 
granted  for  the  additional  acreage  unless  it  be  shown 
that  the  amendment  was  pending  in  the  Department  prior 
to  the  repeal  of  the  Act. 

Ouzinkie_Nat iye_Corpi_yi_E dwar d_Op heimx_S r_.  , 45  IBLA 
198  (Jan  ,~30  , 1980)  ~ ‘ ' 


A Native  village  corporation  has  no  interest  in 
lands  included  in  a townsite  prior  to  the  enactment 
of  the  Alaska  Native  Claims  Settlement  Act,  as  the 
lands  were  segregated  prior  to  this  date  so  that  A NCSA 
did  not  withdraw  the  lands  for  selection  by  the  corpor- 
ation. Accordingly,  the  rights  of  settlers  and  of  the 
municipality  which  derive  from  an  entitlement  created 
prior  to  the  Alaska  Native  Claims  Settlement  Act,  are 
superior  to  the  corporation's  rights. 

Ste£hen_Kenyon_et_ali , 51  IBLA  368  (Dec.  30,  1980) 


ADMINISTRATIVE  PROCEDURE 
Generally 

Absent  reasons  justifying  continuance  of  the  ap- 
peal, an  appeal  will  be  dismissed  when  the  appellant 
before  the  Eoard  withdraws  its  appeal. 

A££eal_of_|lizabeth_Gardner,  4 ANCAE  215  (Apr.  23, 

198  0) ~ 


43  CFR  4.913(b)  provides: 

Where  an  appeal  is  before  the  Alaska  Native 
Claims  Appeal  Eoard,  and  no  unit  of  the  Department  of 
the  Interior  is  a party  to  the  appeal,  no  agreement 
between  parties  which  may  reguire  future  action  or  for- 
bearance from  action  by  the  Department  of  the  Interior 
shall  bind  the  Department  unless  such  agreement  is 
approved  by  the  Alaska  Native  Claims  Appeal  Board,  or 
the  Secretary,  or  his  delegate. 

Ncrthway  Natives.  Inc..  4 ANCAB  350  (July  30, 

(1980) 


An  agreement  between  selecting  Native  corpcraticns 
and  a Federal  agency,  on  lands  actually  used  by  the 
Federal  agency,  cannot  be  enforced  in  lieu  of  a § 3(e) 
determination  by  the  Eureau  of  Land  Management  tc  com- 
pel conveyance  to  the  Native  corporations  in  accord 
with  the  agreement.  ANCSA  by  clear  language  in  § 3(e) 
mandates  a Secretarial  determination.  While  the  Secre- 
tary may  delegate,  he  may  not  be  compelled  to  relinquish 
his  statutory  duty  to  third  parties. 

where  the  required  § 3(e)  determination  is  crucial 
to  conveyance,  where  the  affected  Federal  agency  and  all 
affected  Native  corporations  agree  on  the  identification 
of  lands  actually  used  by  the  agency,  where  the  record 
discloses  no  inconsistency  between  the  agreement  and 
§ 3(e),  where  the  determination  has  already  teen  delayed 
for  a significant  period  of  time  by  the  lack  of  imple- 
menting regulations  and  the  date  of  publication  of  final 
regulations  cannot  be  ascertained,  the  Eureau  of  land 
Management  may  make  a % 3(e)  determination,  relying  on 
the  parties'  agreement  for  factual  data,  in  the  absence 
of  final  regulatory  guidelines. 

Appeal  of  Pauq-vik.  Inc..  Ltd..  5 ANCAE  59  (Sept.  24, 
1980j  ~ 87  I.C.  422 


Conveyances 

When  an  entry  is  being  excluded  from  a convey- 
ance for  the  specific  purpose  of  further  adjudication, 
rather  than  as  recognition  of  such  entry  pursuant  to 
43  CFR  2650.3-1  (a),  the  conveyance  document  must  sc 
state . 


A££ea l_of _ E lie n_Demi t , 4 ANCAB  217 
See  also  4 ANCAB  240  (May  23,  1980) 


(May  6,  1980) 

87  I.C.  163 


A££eal_of_Le roj_Isaac , 4 ANCAB  232  (May  7,  1980) 
See3Ilso-4-ANCAB-242_(May  23,  1980) 


Decisicn_to  Issue  Conveyance 

A redetermination  of  navigability  by  the  Eureau  of 
land  Management  which  modifies  a published  decision  is 
itself  a decision  requiring  publication  in  accordance 
with  43  CFR  2650.7. 


A££eal_of_Eristol_Ba_y_Native_Corp_.  , 4 ANCAE  222  (May  6, 
1980"  87  I.C.  164 
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ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT — Conti n ued 
ADMINISTRATIVE  PROCEDURE — Continued 

Decision_to  Issue  Conveyance — Continued 

When  the  Bureau  of  Land  Management  redetermines 
its  own  finding  of  navigatility  which  would  result  in  a 
change  from  its  published  Decision  to  Issue  Conveyance, 
and  when  the  Bureau  of  Land  Management  has,  or  is  given, 
jurisdiction  to  make  such  redetermination , then  that 
redetermination  is  itself  a decision  reguiring  public 
notice  through  publication  in  accordance  with  43  CFR 
2650.7. 

Redetermination  by  the  Bureau  of  Land  Management 
of  navigability  of  water  todies  while  jurisdiction  over 
the  subject  water  bodies  is  in  the  Alaska  Native  Claims 
Appeal  Board  is  not  a "decision"  of  the  Bureau  of  Land 
Management,  and  notice  thereof  is  not  required  to  be 
published  pursuant  to  43  CFR  2650.7. 

Decisions  by  the  Alaska  Native  Claims  Appeal  Eoard, 
made  pursuant  to  its  authority  in  43  CFR  4.1(b)  (5)  , are 
not  decisions  of  the  Bureau  of  Land  Management,  and 
notice  thereof  is  not  required  to  be  published  pursuant 
to  43  CFR  2650.7. 

Redetermination  by  the  Bureau  of  Land  Management 
from  nonnavigability  to  navigability  of  water  bodies 
not  the  subject  of  an  appeal  is  a decision  "proposing 
to  convey  lands,"  and  notice  thereof  must  be  given 
pursuant  to  43  CFR  2650.7(d). 

Appeal  of  Bristol  Bay  Native  Corp. , 4 ANCAB  355 

(July  31,  1980)  87  I.C.  341 


Redetermination  by  the  Bureau  of  Land  Management 
of  navigability  of  water  bodies  while  jurisdiction  over 
the  subject  water  bodies  is  in  the  Alaska  Native  Claims 
Appeal  Board  is  not  a "decision"  of  the  Bureau  of  Land 
Management,  and  notice  thereof  is  not  required  to  be 
published  pursuant  to  43  CFR  2650.7. 

Appeal_of_N u napi tch uk_t_Ltd_.  , 5 ANCAB  139  (Dec.  18,  1980) 


Publica  t i.on 

A redetermination  of  navigability  by  the  Bureau  of 
Land  Management  which  modifies  a published  decision  is 
itself  a decision  requiring  publication  in  accordance 
with  43  CFR  2650.7. 

Appeal  of  Bristol  Bay  Native  Corp. . 4 ANCAB  222  (May  6, 
1980)  ~ 87  I.E.  164 


When  the  Bureau  of  Land  Management  redetermines 
its  own  finding  of  navigability  which  would  result  in  a 
change  from  its  published  Decision  to  Issue  Conveyance, 
and  when  the  Bureau  of  Land  Management  has,  or  is  given 
jurisdiction  to  make  such  redeterraination , then  that 
redetermination  is  itself  a decision  requiring  public 
notice  through  publication  in  accordance  with  43  CFR 
2650.7. 

Redetermination  by  the  Bureau  of  Land  Management 
of  navigability  of  water  bodies  while  jurisdiction  over 
the  subject  water  bodies  is  in  the  Alaska  Native  Claims 
Appeal  Board  is  not  a "decision"  of  the  Bureau  of  Land 
Management,  and  notice  thereof  is  not  required  to  be 
published  pursuant  to  43  CFR  2650.7. 

Decisions  by  the  Alaska  Native  Claims  Appeal  Board 
made  pursuant  to  its  authority  in  43  CFR  4.1(b)  (5),  are 
not  decisions  of  the  Bureau  of  Land  Management,  and 
notice  thereof  is  not  required  to  be  published  pursuant 
to  43  CFR  2650.7. 

Redetermination  by  the  Bureau  of  Land  Management 
from  nonnavigability  to  navigability  of  water  bodies 
not  the  subject  of  an  appeal  is  a decision  "proposing 


ALASKA  NATIV | CLAIMS  SETTLEMENT  ACT — Continued 
ADMINISTRATIVE  PROCEDURE — Continued 
Publication — Continued 

to  convey  lands,"  and  notice  thereof  must  be  given 
pursuant  to  43  CFR  2650.7(d). 

A££eal_Sf_Jristol_Eaji_Nptiye_Cprp.  , 4 ANCAE  355 

(July  31,  I960)  87  I.E.  341 


Hedeteraination  by  the  Bureau  of  Land  Management 
of  navigability  of  water  bodies  while  jurisdiction  over 
the  subject  water  bodies  is  in  the  Alaska  Native  Claims 
Appeal  Board  is  not  a "decision"  of  the  Bureau  of  land 
Management,  and  notice  thereof  is  not  reguired  tc  be 
published  pursuant  to  43  CFR  2650.7. 

Appeal  of  Nunapitchuk,  Ltd..  5 ANCAE  139  (Eec.  18,  198C) 


ALASKA  NATIVE  CIAIMS  APPEAL  ECARC 
Appeals 
Generally 

Eenial  of  an  appeal  brought  prematurely  does  net 
prejudice  any  right  an  appellant  may  have  tc  appeal  a 
future  decision  of  the  Eureau  of  Land  Management  tc  con- 
vey lands,  provided  such  appeal  is  properly  filed  pur- 
suant to  applicable  regulations. 

State  of  Alaska.  5 ANCAB  118  (Dec.  1,  1980) 


.fiStisicns 

The  Eoard  is  bound  by  statements  of  policy  made 
by  the  Secretary  of  the  Interior  and  contained  in  a 
published  Departmental  Manual  Release  or  in  a Secre- 
tarial Order  published  in  the  Federal  Register. 

Appeal  of  Eruce  McAllister.  4 ANCAE  294  (June  3C,  1980) 
' ~ 87  I.E.  286 

Appeal  of  Nels  Pilskoq.  4 ANCAB  307  (July  8,  1980) 

Appeal  of  Alan  V.  Hanson.  4 ANCAE  321  (July  24,  198C) 

Appeal  of  C.  E . Sharp.  4 ANCAE  328  (July  24,  I960) 

Appeal  of  Raymond  E.  Koon,  4 ANCAB  335  (July  24,  1S6C) 

Appeal  of  State  of  Alaska.  4 ANCAB  342  (July  24,  1980) 

Appeal  of  State  of  Alaska.  5 ANCAB  4 (Aug.  20,  I960) 

87  I.E.  366 


Appe a l_of_Ea nielli  Winn,  5 ANCAE  19  (Aug.  25,  19EC) 

" ~ 87  I.E.  372 

Appeal_of_M.  Walter  Johnson  et  al.«  5 ANCAE  32 
"(Aug” 2 5 , IllO)- 


1980) 


;,  5 ANCAB  39  (Aug.  26, 


Appeal  of  Judith  P.  Miller.  5 ANCAE  46  (Aug.  26, 
1980) 
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ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT — Con t i n u ed 
ALASKA  NATIVE  CLAIMS  APPEAL  BOARD — Continued 
Appeals — Continued 
Dismissal 

Where  an  appellant  does  not  include  in  a notice  of 
appeal  a claim  of  property  interest  in  lands  affected 
by  the  decision  being  appealed  and  a statement  of  the 
facts  relied  upon  for  standing,  and  such  information 
is  not  filed  within  30  days  after  filing  the  notice  of 
appeal  as  required  by  regulations  in  43  CfR  4.903,  the 
appeal  is  subject  to  summary  dismissal  in  the  discre- 
tion of  the  Board. 

Where  an  appellant  fails  to  claim  a property  in- 
terest in  land  affected  by  the  decision  appealed,  and 
further  fails  to  file  a statement  of  standing  when  spe- 
cifically ordered  to  do  so  by  this  Board,  the  appeal 
will  be  summarily  dismissed  for  failure  to  satisfy 
standing  requirements  in  43  CfR  4.903. 

Appeal  of  Charles  G.  and  Sara  Hornberger,  4 ANCAE  112 
(Jan.  9,  1980) 


Absent  reasons  justifying  continuance  of  the  ap- 
peal, an  appeal  will  be  dismissed  when  the  cnly  appel- 
lant before  the  Board  files  a voluntary  dismissal. 

A££eal_of_Bristol_Ba^_Nat ive_Cor£i , 4 ANCAB  130 
(Jan.  21,  1980) 

A£££a l_of _Doy onx_Ltdi , 4 ANCAB  132  (Jan.  31,  1980) 

A££eal_of _Nels_Swanbergx_et_a lx , 5 ANCAB  145 
( Dec7_18 , 1980) 

A££eal_of_Berinq_S trait s_Natiye_Corpx , 5 ANCAB  146 
(Dec.  18,  1980) 


Absent  reasons  justifying  continuance  of  the  ap- 
peal, an  appeal  will  be  dismissed  when  there  remain 
therein  no  issues  to  be  resolved  by  the  Board. 

A££eal_of_State_of_AlasJtax_Dejpti_of  _Transppx  ta  tion_and 
Iubli.c_Facilitiei,  4 ANCAE  147  ~(Feb.~27,  1980) 

Appeal  of  Bristol  Bay  Native  Corp..  4 ANCAE  168 
7Feb7~287  1980) 

Appeal  of  Ellen  Demit,  4 ANCAB  217  (May  6,  1980) 

87  I.D.  163 

See  also  4 ANCAB  240  (May  23,  1980) 

A££eal_of_Leroy_ Isaac,  4 ANCAB  232  (May  7,  1980) 

See  also  4 ANCAB~242~  (May  23,  1980) 

A££eal_of_Nprthway_Nativesx_Inci,  4 ANCAB  238  (May  20, 
I960) 

A££eal_of_Sta  te_of_AlastcaJ,_Depti_of  _Transpgr  tatign_and 
££blIc_Facilities,  4 ANCAE  244  (May  28,  1960) 

A££eal_of _Jerry_Libof f , 4 ANCAB  314  (July  9,  1980) 

A££eals_of_Jim_Garf ieldx_et_alx_and_Richard_Stof f el , 

5 ANCAB  1 (Aug7~20,  1980)  ~~  ' ~ 

A££eal_of_Matanuska-Susit na_Borouqh , 5 ANCAE  54 

7sept7  10,  1980) 


Absent  reasons  justifying  continuance  of  the  ap- 
peal, an  appeal  will  be  dismissed  when  the  only  appel- 
lant before  the  Board  files  a motion  to  dismiss. 

Appeal_of_t he_State_of_Alaska , 4 ANCAB  171  (Feb.  29, 
1980) 


A L A S K A_N  A T I V E_  C L A I jl  S_  S ETT I EM  E NT_  A CT  — Co  n t i n U e d 
ALASKA  NATIVE  CLAIMS  APPEAL  EC  A R L— Cont i nued 
Appeals — Continued 
.Dismissal — Continued 

A notice  of  appeal  to  the  Alaska  Native  Claims 
Appeal  Eoard  must  be  dismissed  where  it  is  not  time- 
ly filed  since  the  requirement  of  timely  filing  is 
jurisdictional . 

Appeal  of  Northwav  Natives.  Inc..  4 ANCAE  207  (Apr.  21, 
1980) 


Absent  reasons  justifying  continuance  of  the  ap- 
peal, an  appeal  will  be  dismissed  when  the  appellant 
before  the  Eoard  withdraws  its  appeal. 

Appeal  of  Elizabeth  Gardner.  4 ANCAE  215  (Apr.  23, 

19807 


Absent  reasons  justifying  continuance  of  the  ap- 
peal, an  appeal  will  be  dismissed  when  no  issues  remain 
to  be  resolved  by  the  Eoard. 

Appeal_of  Eristol  Eaj_Native_Corpx,  4 ANCAE  222  (May  6, 
1980)"  ~ 87  I.D.  164 


Absent  reasons  justifying  continuance  of  his  ap- 
peal, an  appeal  will  be  dismissed  as  to  one  appellant 
in  a group  of  appellants  when  that  individual  withdraws 
his  appeal.  Therefore  Paul  Jones  is  hereby  dismissed 
as  an  appellant  in  this  matter. 

Appeal  of  Lillie  Pleasant  et  al..  4 ANCAE  234  (May  9, 
1980) 


Absent  reasons  justifying  continuance  of  the  ap- 
peal, an  appeal  will  be  dismissed  when  the  cnly  appel- 
lant before  the  Eoard  files  a withdrawal  of  appeal. 

Appeal  of  NANA  Regional  Ccrp.x  Inc.,  4 ANCAE  236 
7May“l27  198  0)“ 


Absent  reasons  justifying  continuance  of  the 
appeal  as  to  a specific  issue  therein,  the  issue  will 
be  dismissed  when  resolved  by  settlement  stipulation 
approved  by  the  Alaska  Native  Claims  Appeal  Eoard. 

Appeal  of  Northwav  Nati’|es,  Inc..  4 ANCAB  247  (June  2, 

19807 

Appeals  of  Dot  Lake  Native  Corp.  and  Doyon.  Ltd.  , 

4 AN  CAE*"  31 8 ~(July_157  19807 

Aggeal  of_ Nor th way_Nati vesx_Jnc.  , 4 ANCAE  350  (July  30, 
(1980) 


Where  the  Bureau  of  Land  Management  has  issued  a 
decision  that  a Native  village  has  a dual  core  township, 
and  the  decision  does  not  purport  to  convey  lands  tut 
announces  that  action  on  the  village  selection  applica- 
tions will  be  taken  in  the  future,  an  appeal  from  such 
decision  on  the  grounds  that  the  Eureau  of  land  Manage- 
ment failed  to  exclude  certain  third-party  rights  from 
the  Native  village  selection  is  premature  and  will  be 
denied . 

State  of  Alaska.  5 ANCAE  118  (Dec.  1,  1980) 


A£geal_of _Do^gnx_Ltdx , 5 ANCAB  57  (Sept.  22,  1980) 
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A L A S K A_ N A T I V E_ C L A I MS_ S ET T L E M E N T_ A C T — Continued 
ALASKA  NATIVE  CLAIMS  APPEAL  BOARD — Continued 
Appeals --Continued 
Dismissal — Continued 

Where  one  issue  on  appeal  is  that  the  Bureau 
of  Land  Management  erred  by  excluding  certain  lands 
from  conveyance  without  adjudicating  the  status  of 
such  lands,  and  the  appellant  and  the  Bureau  of  Land 
Management  stipulate  to  withdrawal  of  the  appeal  on 
condition  that  the  Bureau  of  Land  Management  will 
later  adjudicate  the  status  of  such  lands,  then  the 
issue  is  resolved  and  the  Eoard  will  order  partial 
dismissal  of  the  appeal  as  to  that  issue. 

Nor thway_Na ti vesx_I nc. , 5 ANCAB  123  (Dec.  12,  1980) 
' 87  I. D.  603 


Absent  reasons  justifying  continuance  of  the 
appeal,  the  Board  will  dismiss  a particular  portion  of 
an  appeal  when  there  remain  in  that  portion  no  issues 
to  be  resolved  by  the  Board. 

Appeal_of _N unapi tchukx_Lt dx , 5 ANCAB  139  (Dec.  18,  1980) 


Intf-rvention 

Intervention  in  proceedings  before  the  Alaska 
Native  Claims  Appeal  Board  is  in  the  discretion  of  the 
Board.  43  CFR  4.909  (b)  . 

The  Board  will  not  allow  intervention  following 
resolution  of  the  issues  on  appeal. 

The  Board  will  not  allow  introduction  of  new 
issues  to  an  appeal  by  an  intervenor. 

Northwav  Natives.  Inc.,  5 ANCAB  123  (Dec.  12,  1980) 

87  I.D.  603 


Jurisdiction 

There  is  no  administrative  appeal  process  avail- 
able to  claimants  under  § 14(c)  of  ANCSA , and  such 
claims  must  be  brought  in  a judicial  forum. 

Appeals_of _John_Fx_Theinx_Kenne th_Ex_Schppnoyerx 
Wendell_Skaf lest adx_and_Kolb_jorn  Skaflestad,  4 ANCAE 
116  (Jan.  117  1980)  " 87  I.D.  1 


Contractual  disputes  between  the  appellant  and 
other  corporations  are  not  appeals  from  findings  of 
Departmental  officials  within  the  contemplation  of 
jurisdictional  regulations  in  43  , CFR  4.1(b)  (5),  net 
can  they  be  decided  by  this  Board  in  connection  with 
such  appeals. 

Appeal_of_Chickaloon_Moose_Cr eek_Na t ive_As sj.nx_Incx , 
4 ANCAB  134  (FebT  8,  1980) 


As  an  administrative  adjudicative  body  organized 
to  decide  appeals  under  ANCSA,  the  Board  finds  all 
challenges  to  the  validity  of  ANCSA  beyond  its 
jurisdiction. 

Appeal_of_Theodore_Jx_A lmasy_et_alx,  4 ANCAE  151 
(FebT  277  1980)  " 87  I.D.  81 


ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT  — C ontinued 
ALASKA  NATIVE  CLAIMS  APPEAL  BOARD — Continued 
.Appeals — Continued 

Jurisdiction — Continued 

Interim  conveyance  and  patent  are  documents  cf 
equal  significance  in  the  granting  of  title  under 
ANCSA  and  its  amendments,  unless  such  amendments  pro- 
vide otherwise.  Sec.  4(a)  of  P.L.  94-456  does  not 
authorize  the  Secretary  of  the  Interior  to  grant  less 
than  full  legal  title  to  Cook  Inlet  Region,  Inc. 
Therefore,  when  BLM  issues  interim  conveyance  to  Ccok 
Inlet  Region,  Inc.,  pursuant  to  P.L.  94-456,  the  Secre- 
tary of  the  Interior  and  this  Eoard  lose  jurisdiction 
of  those  interests  in  lands  which  have  been  conveyed 
and  cannot  maintain  control  over  such  lands  pending 
reconveyance  by  Cook  Inlet  Region,  Inc. 

Contractual  disputes  between  the  appellant  and 
other  corporations  are  not  appeals  from  findings  of 
Departmental  officials  within  the  contemplation  cf 
jurisdictional  regulations  in  43  CFR  4.1(b)  (5)  , nor  can 
they  be  decided  by  this  Eoard  in  connection  with  such 
appeals. 

Appeal  of  Chickaloon  Moose  Creek  Native  Ass *nx  Incx, 

4 ANCAB~  250  (June  16,  1980)  ~ 87-iTd.  219 


Where  the  State  of  Alaska  has  issued  patent  to  a 
third  party  on  lands  tentatively  approved  to  the  State 
under  the  Alaska  Statehood  Act,  the  proper  forum  to 
adjudicate  the  status  of  such  patent  is  a court,  and 
the  Department  lacks  administrative  jurisdiction  ever 
the  issue. 

Appeal_of  Eiak_Corpx,  4 ANCAB  277  (June  30,  198C) 

87  I.D.  279 


Where  a matter  on  appeal  has  teen  remanded  tc  the 
Eureau  of  Land  Management  for  a specific  determination, 
the  Eoard  retains  jurisdiction  over  the  question  cf 
whether  or  not  such  a determination  has  been  rendered 
moot  by  subsequent  actions  of  the  party. 

jraug-Vikx_Incix_Ltd. , 5 ANCAE  59  (Sept.  24, 
1980)  _ ~ 87  I.D.  422 


Remand 

Where  a matter  on  appeal  has  teen  remanded  tc  the 
Eureau  of  Land  Management  for  a specific  determination, 
the  Eoard  retains  jurisdiction  over  the  question  cf 
whether  or  not  such  a determination  has  been  rendered 
moot  by  subsequent  actions  of  the  party. 

Appeal  of  Eauq-vik.  Inc..  Ltd..  5 ANCAE  59  (Sept.  24, 
1980)  ~ ~ 87  I.D.  422 


Settlement  Approval 

43  CFR  4.913(b)  provides: 

Where  an  appeal  is  before  the  Alaska  Native 
Claims  Appeal  Board,  and  no  unit  of  the  Department  of 
the  Interior  is  a party  to  the  appeal,  no  agreement 
between  parties  which  may  require  future  action  or  for- 
bearance from  action  by  the  Department  of  the  Intericr 
shall  bind  the  Department  unless  such  agreement  is 
approved  by  the  Alaska  Native  Claims  Appeal  Eoard,  or 
the  Secretary,  or  his  delegate. 

Appeal  of  Northway  Natives.  Inc..  4 ANCAB  350  (July  30, 
(1980) 


A LA S K A_ N A T I V E_C L A I M S_ S E T T I E M E N T_ A C T — Con t i n u e d 

ALASKA  NATIVE  CLAIMS  APFEAL  BOABD — Continued 

Appeals — Continued 

Sett  lemen  t_  Ap>p>roval--Cont  inued 

Where  the  record  is  uncontested  and  supports  a 
factual  finding  that  the  United  States  no  longer  uses 
or  needs  an  improvement  pursuant  to  the  principles  of 
* 44  L.D.  513  (1916),  the  Board  can  accept 
a stipulation  by  the  parties  to  remove  the  reservation 
of  interest  from  a conveyance  document. 

Doyonj._I.tdi,  5 ANCAB  77  (Cct.  10,  1980)  87  I.D.  480 


Standing 

Where  an  appellant  does  not  include  in  a notice  of 
appeal  a claim  of  property  interest  in  lands  affected 
by  the  decision  being  appealed  and  a statement  of  the 
facts  relied  upon  for  standing,  and  such  information 
is  not  filed  within  30  days  after  filing  the  notice  of 
appeal  as  required  by  regulations  in  43  CIS  4.903,  the 
appeal  is  subject  to  summary  dismissal  in  the  discre- 
tion of  the  Board. 

Where  an  appellant  fails  to  claim  a property  in- 
terest in  land  affected  by  the  decision  appealed,  and 
further  fails  to  file  a statement  of  standing  when  spe- 
cifically ordered  to  do  so  by  this  Board,  the  appeal 
will  be  summarily  dismissed  for  failure  tc  satisfy 
standing  requirements  in  43  CFR  4.903. 

Ap2eal_of_Charles_Gi_and_Sara_Hgr nberger , 4 ANCAB  112 
(Jan.  9,  1980) 


If  the  only  interest  in  land  claimed  by  appellants 
affected  by  the  decision  appealed  was  a terminated  or 
relinquished  special  use  permit,  the  appellants  will  be 
found  to  lack  a property  interest  in  land  sufficient  to 
confer  standing  under  regulations  in  43  CFR  4.902. 

Appeals_of _John_Fi_Theini_Kenne th_Ei_Schggnover j 
Wendell_Skaf lestadj_and_Kolbgor n Skaflestad,  4 ANCAE 
116  (Jan.  11,  1980)  87  I.D.  1 


Where  a party  has  not  selected  lands  within  the 
lands  in  dispute  in  an  appeal,  that  party  cannot  be 
found  to  claim  a property  interest  in  such  lands  within 
the  meaning  of  standing  regulations  in  43  CFR  4.902. 

Appellant's  claim  that  adjacent  lands,  which  it 
has  selected,  will  be  impacted  by  conveyance  to  other 
villages  of  the  lands  here  in  dispute,  is  not  grounds 
for  a claim  of  property  interest  in  the  land  selected 
by  the  other  villages. 

Appeal_of_Ch  ickaloon_Moose_Cr  eek_Nat  ive_A  ssj.nj._Inci , 

4 ANCAB  134  (Feb.  8,  1980)  ~ 


Where  land  selections  by  a Cook  Inlet  village 
corporation  pursuant  to  $ 12  (a)  of  ANCSA  are  rejected 
by  the  Bureau  of  Land  Management  so  that  such  lands 
may  be  conveyed  to  Cook  Inlet  Regional  Corp.  which  is 
obligated  to  reconvey  lands  to  the  village  under  the 
terms  of  an  amendment  to  ANCSA,  the  village  corpora- 
tion's interest  in  its  rejected  land  selection  and  in 
its  ultimate  right  to  reconveyance  of  land  constitutes 
a property  interest  affected  by  a determination  of  the 
Bureau  of  Land  Management,  sufficient  to  confer  stand- 
ing under  regulations  contained  in  43  CFR  4.902. 

Appeal_of_Chicka loon_Moose_Cr eek_Nat ive_Ass^n^_Inc^ , 

4 ANCAB  250  (June  16,  1980)  ~ 87  I.D.  219 


A L A S K A_ N A T I V E_ C l A I M S_ S E T T I E M E N T_ A C T — Continued 
ALASKA  NATIVE  CIAIMS  AEPEAL  ECARC  — Continued 
Appeals — Continued 
Standing — Continued 

Where  the  Alaska  Gateway  School  District  claims 
only  prospective  ownership  in  lands  and  there  is  nc 
evidence  in  the  record  that  the  School  District  has 
taken  steps  to  obtain  title  pursuant  tc  AS  14.08.151(b), 
the  School  District  cannot  be  found  to  claim  a prcperty 
interest  in  such  lands,  within  the  meaning  of  43  CER 
4.902,  by  reason  of  prospective  ownership. 

While  a "property  interest"  sufficient  tc  confer 
standing  under  43  CFR  4.902  need  not  be  a vested  inter- 
est, it  may  not  be  completely  speculative. 

Alaska_Gatewaj  School_District , 5 ANCAE  111  (Nov.  12 
1 9 8 oj  “ 87  I.D.  560 


CCNVEY  ANCES 

Interim  Conveyance 

Interim  conveyance  and  patent  are  documents  of 
equal  significance  in  the  granting  of  title  under 
ANCSA  and  its  amendments,  unless  such  amendments  pro- 
vide otherwise.  Sec.  4(a)  of  P.L.  94-456  dees  net 
authorize  the  Secretary  of  the  Interior  to  grant  less 
than  full  legal  title  to  Cook  Inlet  Region,  Inc. 
Therefore,  when  ELM  issues  interim  conveyance  tc  Ccck 
Inlet  Region,  Inc.,  pursuant  to  P.L.  94-456,  the  Secre- 
tary of  the  Interior  and  this  Board  lose  jurisdiction 
of  those  interests  in  lands  which  have  teen  conveyed 
and  cannot  maintain  control  over  such  lands  pending 
reconveyance  by  Cook  Inlet  Region,  Inc. 

Appeal  of  Chickaloon  Moose  Creek  Native  Ass'n.  In c_.  , 

4 ANCAE~250  (June  16,  1980)  ~ “ ~87  I.D.  219 


Reconveyances 

Sec.  14(c)  of  ANCSA  protects  certain  land  uses 
based  on  occupancy  alone,  by  requiring  that  village 
corporations  receiving  lands  pursuant  to  ANCSA  reccn- 
vey  to  the  occupants  those  lands  occupied  for  certain 
specified  purposes. 

Where  the  appellants'  claimed  right  tc  use  and 
occupancy  of  certain  land  is  based  on  past  use  and  oc- 
cupancy of  the  land,  such  right  might  be  protected  by 
the  reconveyance  provisions  of  § 14(c)  if  the  preposed 
conveyance  were  to  a village  corporation. 

The  Board  lacks  jurisdiction  to  decide  an  appeal 
based  on  interests  claimed  pursuant  to  5 14(c).  There 
is  no  administrative  appeal  process  available  tc  claim- 
ants under  % 14(c),  and  the  only  recourse  is  to  a judi- 
cial forum. 

A£pea2_of_Theodore_J ._Almasj  et  al.,  4 ANCAE  151 
(Feb.  27,  1980)  ~ 87  I.D.  81 


Where  land  selections  by  a Cook  Inlet  village 
corporation  pursuant  to  § 12(a)  of  ANCSA  are  rejected 
by  the  Bureau  of  Land  Management  so  that  such  lands 
may  be  conveyed  to  Cook  Inlet  Regional  Corp.  which  is 
obligated  to  reconvey  lands  tc  the  village  under  the 
terms  of  an  amendment  to  ANCSA,  the  village  corpora- 
tion's interest  in  its  rejected  land  selection  and  in 
its  ultimate  right  to  reconveyance  of  land  constitutes 
a property  interest  affected  by  a determination  cf  the 
Eureau  of  Land  Management,  sufficient  tc  confer  stand- 
ing under  regulations  contained  in  43  CFR  4.9C2. 

Where  the  Secretary  of  the  Interior  and  Ccck 
Inlet  Regicnal  Corp.  execute  an  agreement  setting  ferth 
the  procedure  by  which  land  shall  be  conveyed  to  the 
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A L A S K A_  N AT  I V E_C  L A I MS_  S ETT  LE  M E NT_  AC  T-- Co  n t i n u ed 
CONVEYANCES — Continued 
Reconveyances — Continued 

regional  corporation  for  reconveyance  to  villages  with- 
in Cook  Inlet  Region,  and  such  procedure  is  authorized 
by  Congress  in  an  amendment  to  ANCSA , the  agreement  is 
binding  on  the  Bureau  of  Land  Management  and  the  ELM  is 
required  to  convey  lands  to  Cook  Inlet  Regional  Corp. 
pursuant  to  the  terms  of  the  agreement. 

When  BLM  rejects  a village  corporation's  land  se- 
lections for  the  purpose  of  conveying  such  lands  to 
Cook  Inlet  Regional  Corp.  for  reconveyance  pursuant  to 
§ 4(a)  of  P.L.  94-456  and  associated  agreements,  the 
rejection  extinguishes  the  right  of  the  village  corpor- 
ation to  receive  title  from  the  Federal  Government  to 
those  lands  selected,  but  does  not  adjudicate  or  extin- 
guish the  right  of  the  village  corporation  to  receive 
title  from  Cook  Inlet  Region,  Inc.,  to  those  lands. 

The  rights  of  a village  corporation  in  the  Cook 
Inlet  Region  to  receive  title  from  Cook  Inlet  Region, 
Inc.  , to  lands  for  which  it  had  applied  pursuant  to 
§ 12(a)  of  ANCSA  are  determined  by  the  terms  of  § 4(a) 
of  P.L.  94-456  and  associated  agreements. 

Appeal  of  Chickaloon  Moose  Creek  Native  Ass'n,  Inc., 

4 ANCAE  250  (June  16,  1980)  87  I.cT  219 


Valid  Existing_Rights 
Third-Party  Interests 

Where  Forest  Service  permits  were  terminated  for 
apparent  cause  (failure  to  comply  with  permit  condi- 
tions) , the  original  holders  of  the  permits  no  longer 
have  property  interests  which  constitute  valid  existing 
rights  protected  by  § 14  (g)  of  ANCSA. 

Where  the  holder  of  a Forest  Service  permit  re- 
quested that  his  special  use  permit  be  cancelled  and 
the  Forest  Service  did  so  and,  subsequently,  issued  a 
special  use  permit  for  the  same  lot  to  another  person, 
the  original  holder  of  the  permit  no  longer  has  a prop- 
erty interest  or  a valid  existing  right  derived  from 
the  permit  which  is  protected  under  § 14  (g)  of  ANCSA. 

App>eals_of_John_Fi_Theini_Kenneth_Ei_Schoonoyer_1 
Wendell  Skaflestad.  and  Kolbjorn  Skaflestad,  4 ANCAB 
116  (Jan.  11,  1980)  87  I.D.  1 


Valid  existing  rights  which  are  protected  under 
§ 14(g)  of  the  Alaska  Native  Claims  Settlement  Act 
(ANCSA),  85  Stat.  688,  as  amended,  43  U.S.C.  $§  1601- 
1628  (1976  and  Supp.  I 1977) , are  in  all  cases  derived 
from  and  created  by  the  State  or  Federal  Government. 

Sec.  22(b)  of  ANCSA  protects  rights  of  use  and  oc- 
cupancy pending  patent  of  land  upon  which  lawful  entry 
was  made  prior  to  Aug.  31,  1971,  for  the  purpose  of 
gaining  title  to  a homestead,  headquarters  site,  trade 
and  manufacturing  site,  or  small  tract  site.  Protec- 
tion under  § 22  (b)  is  contingent  upon  compliance  with 
the  appropriate  public  land  law. 

Sec.  22(c)  of  ANCSA  provides  limited  protection 
for  unpatented  mining  claims,  contingent  upon  compli- 
ance with  the  specified  requirements. 

Where  the  appellants  have  not  asserted  that  they 
have  a lease,  contract,  permit,  right-of-way,  or  ease- 
ment issued  by  the  Federal  Government  or  by  the  State 
of  Alaska,  they  fail  to  prove  entitlement  to  the  pro- 
tection provided  by  § 14  (g)  of  ANCSA. 


ALASKA  NATIVE  CLAIMS  SE11IFMENT  ACT  — Continued 

CONVEYANCES — Continued 

Valid  Existing_Rights — Continued 

Th ird-Party_In teres ts — Con  ti n ued 

Where  the  appellants  do  not  allege  entry  under, 
or  compliance  with,  any  public  land  laws,  they  carnet 
claim  the  protection  of  § 22(b). 

Appeal  of  Theodore  J.  Almas^_et_al. , 4 ANCAE  151 
(Feb.  27,~19807~  ~ 87  I.I.  £1 


Where  the  State  of  Alaska  has  issued  patent  to  a 
third  party  cn  lands  tentatively  approved  tc  the  State 
under  the  Alaska  Statehood  Act,  the  proper  forum  to 
adjudicate  the  status  of  such  patent  is  a ccurt,  and 
the  Department  lacks  administrative  jurisdictict  ever 
the  issue. 

Contracts  for  the  sale  of  real  property,  issued  by 
the  State  of  Alaska  for  lands  in  tentatively  approved 
State  land  selections  under  the  Statehood  Act,  are 
valid  existing  rights  leading  to  the  acquisition  cf 
title,  protected  by  exclusion  from  conveyances  tc  Na- 
tive corporations  under  the  Alaska  Native  Claims  Set- 
tlement Act,  as  interpreted  by  Secretary's  Crder  No. 
3029  (43  FR  55287  (1978) ) . 

In  the  case  cf  unlisted  villages  a period 
occurred,  after  enactment  of  the  Alaska  Native  Claims 
Settlement  Act  and  before  the  villages  filed  for  eligi- 
bility, in  which  tentatively  approved  land  selecticns 
of  the  State  of  Alaska  were  not  yet  withdrawn  fer  po- 
tential village  selections,  and  during  this  period  the 
State  could  still  create  third-party  interests  in  such 
lands. 

In  the  case  of  unlisted  villages,  third-party  in- 
terests created  by  the  State  of  Alaska  on  tentatively 
approved  lands  after  enactment  of  the  Alaska  Native 
Claims  Settlement  Act  are  entitled  to  protection  as 
valid  existing  rights  provided  such  interests  were  cre- 
ated before  the  unlisted  village  applied  for  eligibil- 
ity and  lands  were  withdrawn  for  it. 

A£peal_of  E_y  a k_Corp>_.  , 4 ANCAE  277  (June  30,  1980) 

87  I.E.  279 


Lands  tentatively  approved  for  conveyance  under 
the  Alaska  Statehood  Act  and  leased  by  the  State  cf 
Alaska  pursuant  to  its  open-to-entr y lease  program 
prior  to  enactment  of  the  Alaska  Native  Claims  Settle- 
ment Act  must,  pursuant  to  Secretary's  Crder  No.  3C29 
(43  FR  55287  (1978)),  be  excluded  from  conveyance 
under  ANCSA  as  valid  existing  rights  leading  to  the 
acquisition  of  title. 

The  policy  expressed  in  Secretary's  Crder  No.  3029 
is  applicable  to  all  lands  still  within  the  Depart- 
ment's jurisdiction,  even  if  the  decision  to  convey 
such  lands  pursuant  to  the  Alaska  Native  Claims  Settle- 
ment Act  was  issued  by  the  Eureau  of  Land  Management 
prior  to  publication  of  Order  No.  3029. 

Tentative  approval  of  land  selecticns  by  the 
State  of  Alaska  under  the  Statehood  Act  was  rescinded 
by  the  Eureau  of  Land  Management  to  permit  conveyance 
of  the  same  lands  to  a Native  corporation  under  the 
Alaska  Native  Claims  Settlement  Act.  Subsequently, 
Secretary's  Order  No.  3029  found  that  third-party 
interests  leading  to  fee  title,  created  by  the  State 
in  such  lands,  were  valid  existing  rights  which  roust 
be  excluded  from  conveyance  to  the  Native  ccrpcraticn. 
Accordingly,  BLM  must  reinstate  tentative  approval  of 
the  State's  selection  of  such  lands  so  that  the  State 
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is  able  to  grant  title  to  such  third  parties  as  contem- 
plated by  Order  No.  3029. 

A££eal_of  Bruce_ McAllister , 4 ANCAB  294  (June  30,  1980) 
‘ 87  I.E.  286 

Appeal  of  Nels  Pilskog.  4 ANCAB  307  (July  8,  1980) 

Appeal  of  Alan  V.  Hanson.  4 ANCAB  321  (July  24,  1980) 

A£E§al_o f _Ci_Ei_Sha r£ , 4 ANCAB  328  (July  24,  1980) 

A££eal_of_Ra^mond_Ei_Koon , 4 ANCAB  335  (July  24,  1980) 

Appeal  of  State  of  Alaska.  4 ANCAB  342  (July  24,  1980) 


Where  lands  tentatively  approved  for  conveyance 
under  the  Alaska  Statehood  Act  were  leased  by  the 
State  of  Alaska  pursuant  to  its  open-to-entry  lease 
program  prior  to  enactment  of  the  Alaska  Native  Claims 
Settlement  Act,  such  lands  must,  pursuant  to  Secre- 
tary's Order  No.  3029  (43  FR  55287  (1978)),  be  excluded 
from  conveyance  under  the  Alaska  Native  Claims  Settle- 
ment Act  because  the  leases  and  concurrent  purchase 
options  are  valid  existing  rights  leading  to  the 
acquisition  of  title. 

The  policy  expressed  in  Secretary's  Order  No.  3029 
is  applicable  to  all  lands  still  within  the  Department's 
jurisdiction,  even  if  the  decision  to  convey  such  lands 
pursuant  to  the  Alaska  Native  Claims  Settlement  Act  was 
issued  by  the  Bureau  of  Land  Management  prior  to  publi- 
cation of  Order  No.  3029. 

Where  tentative  approval  of  land  selections  by  the 
State  of  Alaska  under  the  Statehood  Act  was  rescinded 
by  the  Bureau  of  Land  Management  to  permit  conveyance 
of  the  same  lands  to  a Native  corporation  under  the 
Alaska  Native  Claims  Settlement  Act,  and  subsequently 
Secretary's  Order  No.  3029  found  that  third-party 
interests  leading  to  fee  title,  created  by  the  State 
of  Alaska  in  such  lands,  were  valid  existing  rights 
which  must  be  excluded  from  conveyance  to  the  Native 
corporation,  the  Bureau  of  Land  Management  must  rein- 
state tentative  approval  of  the  State  of  Alaska's 
selection  of  such  lands  so  that  the  State  of  Alaska 
is  able  to  grant  title  to  such  third  parties  as  contem- 
plated by  Order  No.  3029. 

Ap>p>eal_of  State  of_Alaska,  5 ANCAB  4 (Aug.  20,  1980) 

87  366 

Appeal  of  Daniel  B.  Winn.  5 ANCAB  19  (Aug.  25,  1980) 

87  I.D.  372 

Appeal  of  M.  Walter  Johnson  et  al..  5 ANCAB  32 
(Aug?  25,  1980) 

Appeal  of  Theodore  A.  Richards.  5 ANCAB  39  (Aug.  26, 
1980)  ” 

A££eal_of_ Judith  P.  Miller.  5 ANCAB  46  (Aug.  26, 

1980) 


DEFINITIONS 

Federal  Installation 

An  agreement  between  selecting  Native  corporations 
and  a Federal  agency,  on  lands  actually  used  by  the 
Federal  agency,  cannot  be  enforced  in  lieu  of  a § 3(e) 
determination  by  the  Bureau  of  Land  Management  to  com- 
pel conveyance  to  the  Native  corporations  in  accord 
with  the  agreement.  ANCSA  by  clear  language  in  4 3(e) 
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mandates  a Secretarial  determination.  While  the  Secre- 
tary may  delegate,  he  may  not  be  compelled  to  relinquish 
his  statutory  duty  to  third  parties. 

Where  the  required  § 3(e)  determination  is  crucial 
to  conveyance,  where  the  affected  Federal  agency  and  all 
affected  Native  corporations  agree  on  the  identification 
of  lands  actually  used  by  the  agency,  where  the  record 
discloses  no  inconsistency  between  the  agreement  and 
4 3(e),  where  the  determination  has  already  been  delayed 
for  a significant  period  of  time  by  the  lack  cf  imple- 
menting regulations  and  the  date  of  publication  cf  final 
regulations  cannot  be  ascertained,  the  Bureau  of  land 
Management  may  make  a 4 3(e)  determination,  relying  on 
the  parties'  agreement  for  factual  data,  in  the  absence 
of  final  regulatory  guidelines. 

Appeal  of  Pauq-Vik.  Inc.,  Ltd..  5 ANCAB  59  (Sept.  24, 
1980)  ~ 87  I.E.  422 


Public_Iands 

Department  of  the  Interior  Instructions. 

44  L.dT  513~Tl916) 

Construction  and  maintenance  of  an  authorized 
Federal  improvement  on  public  lands  under  principles  of 
Department  of  the  Interior  Instructions . 44  I.D.  359 
(1915)  and  44  L.D.  513  (1916),  does  not  cause  an  appro- 
priation of  land  affected  and  thus  does  not  affect  the 
right  of  selection  by  a Native  corporation  under  the 
provisions  of  ANCSA. 

Inasmuch  as  the  Federal  interest  in  an  improve- 
ment constructed  and  maintained  on  public  land  pursuant 
to  Instructions.  44  L.D.  513  (1916),  does  not  effect  a 
segregation  of,  nor  is  it  an  interest  in,  the  land  it- 
self, but  is  limited  to  the  improvement,  it  cannct  be 
considered  as  a possible  exception  to  being  "public 
land"  within  meaning  of  4 3(e) (1)  of  ANCSA. 

Where  the  record  is  uncontested  and  supports  a 
factual  finding  that  the  United  States  no  longer  uses 
or  needs  an  improvement  pursuant  to  the  principles  cf 
Instructions . 44  L.D.  513  (1916),  the  Board  can  accept 
a stipulation  by  the  parties  to  remove  the  reservation 
of  interest  from  a conveyance  document. 

Doyon.  Ltd..  5 ANCAB  77  (Oct.  10,  1980)  87  I.E.  48C 


Withdrawal_for_National  Defense  Purposes 

The  phrase  "national  defense  purposes"  is  net  a 
term  of  art  and  does  not  have  a precise  legal  meaning, 
but  is  a broadly  inclusive  descriptive  term. 

Where  neither  the  express  language,  nor  the  legis- 
lative history  of  ANCSA  draws  any  distinction  between 
withdrawals  "for  national  defense  purposes"  and  with- 
drawals for  military  reservations  or  other  military 
uses,  a withdrawal  for  use  of  the  Department  of  the 
Army  for  terminal  facilities  in  connection  with  a pe- 
troleum products  pipeline  system  is  considered  tc  be  a 
withdrawal  "for  national  defense  purposes"  within  the 
meaning  of  4 11(a)  (1)  of  ANCSA. 

In  determining  whether  a national  defense  with- 
drawal, within  the  meaning  of  4 11(a)  (1)  of  ANCSA, 
existed  on  Dec.  18,  1971,  only  the  formal  legal  status 
of  the  withdrawal  may  be  considered,  and  it  is  immate- 
rial whether  the  purpose  of  the  withdrawal  has  teen 
fulfilled  or  whether  the  actual  use  to  which  the  land 
is  put  has  changed. 

ANCSA  does  not  give  the  Secretary  cf  the  Interior 
the  authority  to  make  factual  determinations  as  tc  the 
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actual  use  of  land  which  is  withdrawn  for  national  de- 
fense purposes,  resulting  in  removal  of  such  land  from 
the  protection  of  the  exception  for  national  defense 
purpose  withdrawals  in  § 11(a)  (1)  of  ANCSA. 

Ap>i>eal_of_Tanacrossx  Incif  4 ANCAE  173  (Apr.  7,  1980) 

87  I. D.  123 

Appeal  of_Northwa2_Natiyesi_Inci , 4 ANCAB  207  (Apr.  21, 
1980)  ' ‘ ' ‘ ‘ 


Lands  affected  by  construction  and  maintenance 
of  a linear  pipeline  under  principles  of  Instructions, 
44  L.D.  513  (1916),  are  not  "lands  withdrawn  or  re- 
served for  national  defense  purposes"  within  the  mean- 
ing of  the  exception  in  § 11(a)  (1)  of  ANCSA. 

, 5 ANCAB  77  (Oct.  10,  1980)  87  I.D.  480 


NAVIGABLE  WATERS 

Where  the  Bureau  of  Land  Management  has  redetermined 
that  water  bodies  which  are  the  subject  of  an  appeal 
are  navigable,  and  where  the  Board  finds  that  the  facts 
in  the  record  upon  which  the  Bureau  of  Land  Management 
made  its  redetermination  meet  the  essential  elements  of 
navigability,  and  where  the  facts  in  the  record  are 
undisputed  so  that  no  issue  of  fact  as  to  navigability 
remains  before  the  Board,  then  the  Board  will  find 
the  water  bodies  to  be  navigable. 

Appeal_2f_B ristol_Bay_Na t i_ye_Corp_.  , 4 ANCAB  355 

(July  31,  1980)  “ 87  I.D.  341 

Appeal_of_Nunapi tchuk^-L^d^ , 5 ANCAB  139  (Dec.  18,  1980) 


WITHDRAWALS  AND  RESERVATIONS 

Withdrawals  for  Native_Select ion 
Generally 

A Native  village  corporation  has  no  interest  in 
lands  included  in  a townsite  prior  to  the  enactment 
of  the  Alaska  Native  Claims  Settlement  Act,  as  the 
lands  were  segregated  prior  to  this  date  so  that  ANCSA 
did  not  withdraw  the  lands  for  selection  by  the  corpor- 
ation. Accordingly,  the  rights  of  settlers  and  of  the 
municipality  which  derive  from  an  entitlement  created 
prior  to  the  Alaska  Native  Claims  Settlement  Act,  are 
superior  to  the  corporation's  rights. 

Stephen_Kenyon_et_a 1^ , 51  IBLA  368  (Dec.  30,  1980) 


State- Selected_ La nds 

In  the  case  of  unlisted  villages  a period 
occurred,  after  enactment  of  the  Alaska  Native  Claims 
Settlement  Act  and  before  the  villages  filed  for  eligi- 
bility, in  which  tentatively  approved  land  selections 
of  the  State  of  Alaska  were  not  yet  withdrawn  for  po- 
tential village  selections,  and  during  this  period  the 
State  could  still  create  third-party  interests  in  such 
lands. 

In  the  case  of  unlisted  villages,  third-party  in- 
terests created  by  the  State  of  Alaska  on  tentatively 
approved  lands  after  enactment  of  the  Alaska  Native 
Claims  Settlement  Act  are  entitled  to  protection  as 
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valid  existing  rights  provided  such  interests  were  cre- 
ated before  the  unlisted  village  applied  for  eligibil- 
ity and  lands  were  withdrawn  for  it. 

Appeal  of  Eyak  Corpi#  4 ANCAE  277  (June  30,  196C) 

87  I.D.  279 


APPEALS 

(See_also  Administrative  Procedure,  Contracts,  Grazing  Per- 
mits 6 Licenses,  Indian  Probate,  Indian  Tribes,  Rules  of 
Fractice,  Torts,  Uniform  Relocation  Assistance  6 Real 
Property  Acquisition  Policies  Act  of  197C  — if  included  in 
this  Index.) 

The  right  of  appeal  is  limited  to  a party  to  a 
case  adversely  affected  by  a decision  of  the  Eureau  of 
Land  Management,  and  an  appeal  from  a timber  sale  no- 
tice will  be  remanded  to  the  Bureau  of  Land  Management 
for  treatment  as  a protest.  However,  under  the  circum- 
stances presented  here,  where  the  Bureau  of  Land  Man- 
agement has  reviewed  the  protestant's  reasons  and,  in 
effect,  has  made  its  decision  communicating  it  to  the 
protestant  and  this  Eoard,  no  purpose  would  be  served 
by  remanding  the  case  and  the  Eoard  will  consider  the 
matter  on  its  merits. 

Ju  1 iS-Ma t_a  1 . , 45  IBLA  252  (Feb.  4,  I960) 


The  Board  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  an  or- 
der issued  personally  by  the  Secretary  of  the  Interior 
in  his  capacity  as  chief  executive  officer  of  the  De- 
partment, and  an  appeal  which  is  limited  to  these 
issues  must  be  dismissed. 

Texas  Oil  6 Gas  Corp..  46  IBLA  50  (Feb.  20,  1980) 


Timely  filing  of  a notice  of  appeal  with  the  Eoard 
of  Land  Appeals  is  jurisdictional.  If  appeal  from  a 
decision  of  a Eureau  of  Land  Management  official  is 
untimely,  the  Eoard  does  not  have  jurisdiction  to  con- 
sider it  and  that  official  must  close  the  case  pursuant 
to  43  CFR  4.411(b).  When  an  appeal  is  properly  filed, 
the  ELM  official  loses  jurisdiction  over  the  case  and 
has  no  further  authority  to  take  any  action  on  the  sub- 
ject matter  of  the  appeal  until  jurisdiction  over  it 
is  restored  by  Eoard  action  disposing  of  the  appeal. 
Where  BLM  closes  a case  because  appeal  was  untimely 
when  in  fact  it  was  timely,  the  Eoard's  jurisdiction 
will  have  been  triggered  at  the  time  of  filing  cf  the 
notice  of  appeal.  ELM's  action  in  closing  the  case  is 
a nullity  and  does  not  affect  the  appellant's  rights 
before  the  Eoard. 

Where  there  is  a conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  May  17,  19C6,  and  it  appears 
to  ELM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 

It  may  net  appeal  from  the  "Notice,"  which  is  interloc- 
utory, but  it  may  initiate  private  contest  proceedings 
to  prove  lack  of  qualification  on  the  part  of  the  Na- 
tive, or  it  may  appeal  the  subsequent  decision  cf  EIM 
to  the  Eoard  of  Land  Appeals.  If,  on  appeal,  the  Ecard 
concludes  that  the  Native's  application  is  deficient  it 
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will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  application 
acceptable,  it  Mill  order  the  allotment  issued,  if  all 
else  be  regular. 

Where  it  appears  that  a party  did  not  realize  that 
an  election  of  remedies  was  mandated  by  Departmental 
procedures,  a decision  requiring  the  initiation  of  a 
private  contest  will  be  set  aside,  and  the  party  will 
be  permitted  a period  of  time  in  which  to  initiate  a 
private  contest  or  alternatively,  waive  such  private 
contest  and  pursue  a direct  appeal  on  the  question  of 
whether  a Government  contest  should  issue. 

State  of  Alaska  v._Earl  G.  Patterson.  46  I BLA  56 
~{Feb~  22~,  1980) 


Where  there  is  a conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  Bay  17,  1906,  and  it  appears 
to  BLM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 

It  may  not  appeal  from  an  interlocutory  decision  which 
authorizes  the  State  to  initiate  private  contest  pro- 
ceedings to  prove  lack  of  qualification  on  the  part  of 
the  Native.  Rather,  it  may  initiate  the  private  con- 
test within  the  time  period  prescribed,  or  it  may  ap- 
peal the  decision  of  BLM,  after  it  becomes  final,  to 
the  Board  of  Land  Appeals.  If,  on  appeal,  the  Board 
concludes  that  the  Native's  application  is  deficient  it 
will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  application  ac- 
ceptable, it  will  order  the  allotment  issued,  all  else 
being  regular. 

State_of_Alaska  v._E2sie  John,  46  I BLA  137  (Bar.  19, 
1980) 

S t a t e_o f _A 1 as ka_vi  Daniel  Jimmie,  Bertha  A.  Williams , 
48_IBLA_370~  (July  II,  1980) 

State  of  Alaska  v.  Cora  John  Smith.  50  IB  LA  6 
(SeptT  5,  1980) 


Where  there  is  a conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  Bay  17,  1906,  and  it  appears 
to  the  Bureau  of  Land  Banagement  that  the  Native  appli- 
cant has  met  the  requirements  for  patent,  upon  notifi- 
cation to  the  State,  it  has  an  election.  The  State  may 
initiate  a private  contest  proceeding  during  the  time 
prescribed  to  prove  lack  of  qualification  of  the  Na- 
tive, or  the  State  may  await  final  decision  from  BLB 
and  then  appeal  to  this  Board. 

State  of  Alaska  v._Dora_David  and_Cathj  Dick,  46  I BLA 
177  (Bar . 2l7  1980) 


When  an  appeal  is  properly  filed  with  the  Board  of 
Land  Appeals  from  a decision  made  by  an  official  of  the 
Bureau  of  Land  Banagement,  that  official  loses  juris- 
diction over  the  case  and  has  no  further  authority  to 
take  any  action  on  the  subject  matter  of  the  appeal 
until  jurisdiction  over  the  case  is  restored  by  Eoard 
action  disposing  of  the  appeal. 

James_Ti_Brown , 46  IBLA  265  (Bar.  27,  1980) 
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When  there  is  a conflict  between  an  application  by 
the  State  of  Alaska  to  select  land  under  the  Statehood 
Act  and  an  application  by  an  Alaska  Native  for  allot- 
ment under  the  Act  of  Bay  17,  1906,  and  it  appears  tc 
BLB  that  the  Native  applicant  has  met  the  requirements 
for  patent,  ELB  must  notify  the  State  that,  if  dissat- 
isfied, it  has  an  election  of  remedies.  The  State  may 
not  appeal  from  the  "Notice,"  which  is  interlocutory, 
but  it  may  initiate  private  contest  proceedings  tc 
prove  lack  of  qualification  on  the  part  of  the  Native, 
or  it  may  appeal  the  subsequent  decision  of  BLM  tc  the 
Board  of  Land  Appeals.  If  on  appeal,  the  Eoard  con- 
cludes that  the  Native's  application  is  deficient  it 
will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  application 
acceptable,  it  will  order  the  patent  issued,  if  all 
else  be  regular. 

State  of  Alaska  v.  Joan  B.  Newhall.  47  IBLA  85 
(AprT  21  ,~198  07~ 


The  effect  of  a timely  filed  notice  of  appeal  is 
to  suspend  the  authority  of  the  daciding  official  to 
exercise  jurisdiction  relating  to  the  subject  of  the 
appeal.  It  does  not  have  the  effect,  however,  of  sus- 
pending the  authority  of  BLM  to  act  on  matters  which, 
while  related  to  the  subject  of  the  appeal,  are  never- 
theless functionally  independent  therefrom. 

East  Canyon  Irrigation  Co..  47  I ELA  155  (May  6,  I960) 


Where  there  is  a conflict  between  an  applicaticn 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaskan  Native  for 
allotment  under  the  Act  of  Bay  17,  1906,  and  it  appears 
to  ELM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 

It  may  not  appeal  from  the  "Notice,"  which  is  interloc- 
utory, but  it  may  initiate  private  contest  proceedings 
to  prove  lack  of  qualification  on  the  part  of  the  Na- 
tive, or  it  may  appeal  the  subsequent  decision  of  ELM 
to  the  Board  of  Land  Appeals.  If,  on  appeal,  the  Eoard 
concludes  that  the  Native's  application  is  deficient, 
it  will  order  the  institution  of  Government  contest 
proceedings,  tut  if  it  finds  the  allotment  applicaticn 
acceptable,  it  will  order  the  patent  issued,  if  all 
else  be  regular. 

State  of  Alaska  v.  Moses  Chythlook.  47  IBLA  249 
(May- 13 , 198  0) 


The  validity  or  legality  of  regulations,  orders, 
or  policies  formulated  by  the  Secretary  of  the  Intericr 
are  not  issues  within  the  appellate  jurisdicticn  cf  the 
Board  of  Land  Appeals.  However,  the  Eoard  may  review 
decisions  of  the  Geological  Survey  or  the  Eureau  cf 
land  Banagement  to  determine  whether  such  Secretarial 
regulations,  orders,  or  policies  have  been  correctly 
implemented. 

Eass  Enterprises  Production  Co. . 48  I ELA  11  (May  27, 
1980j_ 


Where  there  is  a conflict  between  an  applicaticn 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  fcr  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  ELM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  deter m i na tic n the 
State,  if  dissatisfied,  has  an  election  of  remedies. 

It  may  not  appeal  from  the  "Notice,"  which  is  interloc- 
utory, but  it  may  initiate  private  contest  proceedings 
to  prove  lack  of  qualification  on  the  part  of  the  Na- 
tive, or  it  may  appeal  the  subsequent  decision  of  E1M 
to  the  Eoard  of  Land  Appeals.  If,  on  appeal,  the  Eoard 
concludes  that  the  Native's  application  is  deficient  it 
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will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  application 
acceptable,  it  will  order  the  allotment  issued,  if  all 
else  be  regular. 

Where  it  appears  that  a party  did  not  realize  that 
an  election  of  remedies  was  mandated  by  Departmental 
procedures,  a decision  requiring  the  initiation  of  a 
private  contest  will  be  set  aside,  and  the  party  will 
be  permitted  a period  of  time  in  which  to  initiate  a 
private  contest  or  alternatively,  waive  such  private 
contest  and  pursue  a direct  appeal  on  the  question  of 
whether  a Government  contest  should  issue. 

S t a t e_of _A 1 a s ka , 48  IBLA  229  (June  17,  1980) 


Notice  of  appeal  must  be  filed  within  30  days 
after  the  person  taking  the  appeal  is  served  with  the 
decision  from  which  the  appeal  is  taken.  The  timely 
filing  of  a notice  of  appeal  is  jurisdictional  and 
failure  to  file  the  appeal  within  the  time  allowed 
requires  dismissal  of  the  appeal. 

In  order  to  constitute  a notice  of  appeal  a docu- 
ment must  state  in  an  objectively  ascertainable  manner  a 
present  intent  to  appeal  a final  decision  of  the  Bureau 
of  Land  Management.  A petition  for  reconsideration  of 
a decision  with  reasons  directed  to  the  office  which 
issued  the  decision  that  expresses  a conditional  intent 
to  file  an  appeal  in  the  future  if  the  relief  requested 
by  petitioner  is  not  granted  does  not  constitute  notice 
of  appeal.  Where  the  decision  is  reconsidered  in 
response  to  the  petition  and  the  petitioner  is  notified 
that  the  decision  is  reaffirmed  with  right  of  appeal, 
the  decision  will  become  final  in  the  absence  of  a 
timely  appeal. 

Ilean  Landis.  49  IBLA  59  (July  21,  1980) 


A statement  of  reasons  in  support  of  an  appeal 
which  does  not  point  out  affirmatively  in  what  respect 
the  decision  appealed  from  is  in  error  does  not  meet 
the  requirements  of  the  Department's  rules  of  practice 
and  may  be  dismissed. 

Where  appellant's  allegations  on  appeal  are  imma- 
terial and  irrelevant  and  appellant  fails  to  establish 
any  error  in  the  decision  below  or  any  infringement  of 
appellant's  rights,  the  appeal  is  properly  dismissed  as 
lacking  in  merit. 

Mat3aiet_ Wallace , 49  IBLA  256  (Aug.  18,  1980) 


The  Board  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  an 
order,  which  temporarily  suspended  oil  and  gas  leasing, 
and  was  issued  personally  by  the  Secretary  of  the  Inter- 
ior in  his  capacity  as  chief  executive  officer  of  the 
Department.  An  appeal  which  is  limited  tc  those  issues 
must  be  dismissed. 

William  E.  Jeffers.  Jr..  William  E.  Jeffers.  49  I E L A 264 
(Aug.  18,  1980) 


Where  Geological  Survey  has  not  yet  taken  any 
adverse  action  on  a coal  lessee's  request  under  43  CFB 
3473. 3 — 2 (d)  to  reduce  royalty  due  on  a coal  lease,  it 
is  premature  for  the  Board  of  Land  Appeals  to  consider 
whether-  such  reduction  is  appropriate.  Bather,  the 
lessee  must  wait  for  GS  to  take  action  and  then,  if  it 
is  adverse,  it  may  pursue  its  appeal  through  normal 
procedures. 

Gar  la  nd_Coal_&_  Mi  n i nq_Cg_.  , 49  IBLA  400  (Sept.  5,  198C) 


APPEALS — Continued 

Under  43  CFB  4.402  and  4.412,  an  appeal  tc  the 
Board  will  he  subject  to  summary  dismissal  ty  the  Board 
if  a statement  of  reasons  for  the  appeal  is  not  included 
in  the  notice  of  appeal  and  is  not  filed  within  3C  days 
after  the  notice  of  appeal  was  filed. 

E.  H..  Hart,  50  IBLA  138  (Sept.  26,  1980) 


Where  an  individual  is  named  as  an  "adverse  party" 
in  a ELM  decision  which  is  favorable  to  that  person, 
who  then  is  duly  served  with  copies  of  a notice  of 
appeal  and  statement  of  reasons  challenging  the  valid- 
ity of  BLM's  decision  before  the  Board  of  Land  Appeals 
and  seeking  reversal  of  that  decision,  but  decides  not 
to  participate  in  the  appellate  proceedings  befcre  the 
Board,  the  matter  becomes  res  judicata  upon  the  render- 
ing of  the  Eoard's  decision,  and  the  party  may  net 
subsequently  challenge  this  decision  by  filing  a new 
appeal  of  his  own  before  the  Board  for  read judicaticn 
of  the  same  matter. 

Donald  W.  Cover.  Fred  L..  Engle,  d.b.a.  Besource  Service 

Co.  , Inc . (Appellants);  Alfred  L.  Easterday.  Eureau  of 

land  Management  J Respondents.). (On  Judicial  Bemand7. 

5 0~  I EL A_ 3 0 6 ( C c t . ~ 1 4 , 1980“  


The  Board  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  a 
policy  directive  issued  personally  by  the  Secretary  of 
the  Interior  in  his  capacity  as  chief  executive  officer 
of  the  Department,  and  an  appeal  limited  to  those  issues 
must  be  dismissed. 

James  B.  Learned  et  al..  50  IBLA  416  (Oct.  24,  19C-C) 


APPLICATIONS,  AND  ENTRIES 
GENERALLY 

It  is  a proper  exercise  of  discretionary  authority 
for  a Bureau  of  Land  Management  office  to  suspend  ac- 
tion on  an  oil  and  gas  lease  offer  pending  resolution 
of  similar  cases  on  appeal  to  the  Board  of  land  Appeals 
and  a court  proceeding.  However,  where  the  court  case 
is  remanded  to  the  Department  of  the  Interior  for  fur- 
ther consideration  and  the  Board  has  resolved  cases 
with  substantive  issues  similar  to  those  in  the  case 
under  consideration,  it  will  set  aside  the  Bureau's 
decision,  and  dismiss  the  protest  and  remand  the  case 
for  action  in  accord  with  those  rulings.  Where  there 
are  no  disputed  factual  issues  controlling  resolution 
of  the  case,  the  protestant's  request  for  a hearing 
will  be  denied  as  well  as  his  request  for  further  sus- 
pension of  the  case. 

Jack_Zuckerja n , 45  IBLA  337  (Feb.  7,  1980) 


A permit  allowing  free  use  of  mineral  materials 
does  not  segregate  the  subject  lands  from  further  ap- 
propriation; rather,  subsequent  claims  and  entries  are 
subject  to  the  terms  of  the  permit. 

It  is  well  established  that  an  entry  on  public 
land  under  the  laws  of  the  United  States  segregates  the 
land  from  the  public  domain,  appropriates  it  to  private 
use,  and  withdraws  it  from  subsequent  entry  or  acquisi- 
tion until  that  entry  is  finally  cancelled.  Applica- 
tions for  interest  in  public  lands  must  be  rejected  if 
the  lands  are  not  available  for  the  requested  disposi- 
tion at  the  time  they  are  filed  or  considered.  Where  a 
right-of-way  was  granted  to  lands  subject  at  the  time 
to  a valid  homestead  entry,  BLM  properly  declares  the 
grant  null  and  void  ab  initio. 

State  of  Alaska.  46  IELA  12  (Feb.  20,  1980) 
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APPLICATIONS  AND  ENTRIES — Con  t i n u e a 
GENERALLY — Continued 

The  BLM  may  not  summarily  reject  a mineral  patent 
application  on  the  face  of  the  record  for  reasons  re- 
lated to  disputed  issues  of  fact  without  notice  and  an 
opportunity  for  hearing. 

B ia_Hor n_Li mest o ne_Co. , 46  IBLA  98  (Feb.  28,  1980) 


The  rejection  of  an  application  for  a lease  under 
the  Recreation  and  Public  Purposes  Act  for  land  to  be 
used  as  a rifle  range  is  a proper  exercise  of  the  Sec- 
retary's discretion  where  the  facts  show  that  size  and 
topography  of  the  land  are  not  suitable  for  such  range 
and  the  site  is  not  safe,  notwithstanding  the  fact  that 
the  land  had  been  classified  for  lease  under  the  Recre- 
ation and  Public  Purposes  Act. 

Town_of_Kremmling,  46  IBLA  213  (Mar.  27,  1980) 


Having  determined  that  the  lands  in  guestion  were 
withdrawn  for  national  defense  purposes  during  the  se- 
lection period,  BLM  was  required  to  reject  appellant's 
selection  application  for  such  lands  pursuant  to  regu- 
lations in  43  CFR  2091.1. 

Appeal  of  Tapacrossx_Inc. , 4 ANCAB  173  (Apr.  7,  1980) 

" " 87  I.C.  123 

Appeal  of  Northway  Natives.  Inc..  4 ANCAB  207  (Apr.  21, 
1980) 


Where  Native  allotment  applicants  who  were  8 years 
and  older  at  the  date  land  was  segregated  from  entry 
assert  independent  use  and  occupancy  of  the  land  then, 
the  Bureau  of  Land  Management  should  contest  their  ap- 
plications, affording  them  notice  and  an  opportunity 
for  a hearing  to  prove  the  adequacy  and  independence  of 
their  use  and  occupancy,  rather  than  reject  the  appli- 
cations without  a hearing  simply  because  of  the  appli- 
cant's age  on  the  segregative  date. 

William  Bouwens  et  al..  46  IBLA  366  (Apr.  8,  1980) 


An  application  for  permit  to  drill  for  oil  and  gas 
in  a "potash  enclave"  in  a designated  "Potash  Area"  is 
properly  denied  where  the  applicant  fails  to  show  that 
its  application  comes  within  either  of  the  two  excep- 
tions to  the  policy  in  favor  of  potash  development 
enunciated  in  an  order  of  the  Secretary  dated  Oct.  7, 
1975,  40  FR  51486  (Nov.  5,  1975). 

l®SS_Enterpr ises_Production_Coi , 48  IBLA  11  (May  27, 
1980) 


An  application  for  an  Indian  allotment,  filed  on 
behalf  of  a minor  child,  pursuant  to  sec.  4 of  the 
General  Allotment  Act,  as  amended,  25  U.S.C.  § 334 
(1976) , which  is  unaccompanied  by  the  certificate  of 
eligibility  required  by  43  CFR  2531.1(b)  and  (d) , is 
properly  rejected. 

Geneiva_Nell_Maston_Smith_et_ali , 48  IBLA  199 
(June  16,  1980) 

Nolia_Fern  Rickerx_Clyde_Lloyd_At water , 48  IELA  373 
(July  1X7  T 98 Of 


APPLICATIONS  AND  ENTRIES — Conti n ued 
GENERALLY — Continued 

An  application  for  an  Indian  allotment,  filed 
pursuant  to  sec.  4 of  the  General  Allotment  Act,  as 
amended . 25  O.S.C.  § 334  (1976),  which  is  not  accom- 
panied by  either  the  certificate  of  eligibility 
required  by  43  CFR  2531.1(b)  and  (d)  or  the  petition 
for  classification  required  by  43  CFR  2531.2  may  be 
rejected . 

Don  Stokes  et  al..  48  IBLA  365  (July  11,  1980) 

Tamm^_Lou  Ricker  Smith  et  al. , 49  IELA  251  (Aug.  16, 
1980) 


An  application  for  millsite  patent  which  does  not 
comply  with  the  clear  and  unequivocal  requirements  of 
the  regulations  in  43  CFR  Part  3860  relating  to  mill- 
sites  must  be  rejected. 

Morrill  A.  Nielson.  48  IBLA  398  (July  11,  1980) 


Action  on  a protest  against  issuance  of  a lease  tc 
the  first-drawn  offeror,  a client  of  Resource  Service 
Company,  a leasing  service,  and  issuance  of  the  lease, 
shall  be  suspended  pending  appropriate  action  by  ELM  tc 
determine  whether  there  has  been  a violation  of  the 
regulations  requiring  disclosure  of  interests  in  a 
lease,  when  an  offer  is  filed,  and  prohibiting  against 
the  multiple  filings  of  lease  offers  in  a simultaneous 
filing,  arising  from  the  RSC's  client  referral  program 
whereby  client  A,  for  whom  RSC  files  offers,  can  share 
in  the  proceeds  of  RSC's  commission  on  a sale  of  client 
B's  oil  and  gas  lease  negotiated  by  RSC  if  client  E was 
referred  to  RSC  by  client  A. 

Lloyd  Chemical  Sales,  Inc..  49  IBLA  392  (Sept.  5,  1 9 8 C ) 


Where  a prospecting  permit  applicant  is  required 
to  furnish  evidence  of  its  qualifications  to  hold  the 
permit,  proper  reference  to  its  corporate  qualifica- 
tions statement  on  file  in  any  Eureau  of  Land  Manage- 
ment office  fully  satisfies  the  requirements  of  43  CFR 
3502.1-3. 

Leon  F.  Scully.  Jr..  Eileen  Scully.  50  IBLA  19 
(Sept.  9,  1980)  


To  establish  the  mineral  character  of  lands,  it 
must  be  shown  that  the  known  conditions  are  such  as  to 
engender  the  belief  that  the  lands  contain  mineral  of 
such  quality  and  quantity  as  to  render  its  extraction 
profitable  and  justify  expenditures  to  that  end.  The 
mineral  character  of  land  may  be  established  by  infer- 
ence without  the  exposure  of  the  mineral  deposit  for 
which  the  land  is  supposed  to  be  valuable.  Lands  con- 
taining mineral  of  such  quantity  and  value  as  tc  war- 
rant a prudent  man  in  the  expenditure  of  his  time  and 
money  with  a reasonable  expectation  of  developing  a 
paying  mine  are  disposable  only  under  the  mining  laws. 

Edith  Szmyd.  Eeulah  Hoth.  50  IBLA  61  (Sept.  15,  I 960) 


Where  consideration  of  an  application  to  partici- 
pate in  the  Government  royalty  oil  sales  program  filed 
after  the  deadline  could  interfere  with  the  rights  of 
other  applicants  and  would  unduly  interfere  with  the 
orderly  conduct  of  the  program,  the  application  is 
properly  rejected. 

Allied  Materials  Corp.,  50  IBLA  353 


(Cct.  16,  1 98  C ) 
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A P PL I C A T 1 0 N S_ 4 N D_ E N T R IBS — Continued 
GENERALLY — Continued 

Where  it  appears  that  there  may  have  been  a vio- 
lation of  the  disclosure  and/or  interest  regulations 
(43  CFR  3102.7  and  3112.5-2)  asserted  by  a protest,  the 
adjudication  of  the  appeal  stemming  from  the  dismissal 
of  the  protest  is  properly  suspended  pending  appropriate 
action  by  BLM  to  determine  whether  there  has  been  a vio- 
lation of  those  regulations. 

Ggosearchx_Inci,  50  IBLA  409  (Oct.  24,  1980) 


Action  on  a protest  against  issuance  of  a lease  to 
the  first-drawn  offeror,  a client  of  Resource  Service 
Company,  a leasing  service,  and  issuance  of  the  lease, 
properly  is  suspended  pending  appropriate  action  by  BLM 
to  determine  whether  there  has  been  a violation  of  the 
disclosure  and  interest  regulations.  BLM  will  investi- 
gate a filing  service's  relationship  with  the  offeror 
where  it  appears  that  the  disclosure  and  interest  regu- 
lations may  have  been  violated  by  a referral  program 
offered  by  the  filing  service. 

» 51  IBLA  59  (Oct.  31,  198C) 


Applications  for  Indian  allotment  on  the  public 
domain  pursuant  to  sec.  4,  General  Allotment  Act,  as 
amended,  25  U.S.C.  § 334  (1976),  which  are  unaccompa- 
nied by  the  certificate  of  eligibility  reguired  by 
43  CFR  2531.1  are  properly  rejected. 

Applications  for  Indian  allotment  on  the  public 
domain  filed  pursuant  to  sec.  4 of  the  General  Allot- 
ment Act,  as  amended  25  U.S.C.  § 334  (1976),  which 
are  not  accompanied  by  the  petition  for  classification 
reguired  by  43  CFR  2531.2  are  properly  rejected. 

Robert_Dale  Marston_et  alis  51  IBLA  115  (Nov.  20, 

19807 


"Notation  rule."  Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach 
by  reason  of  any  subseguent  application  or  entry  until 
the  record  has  been  changed  to  reflect  that  the  land  is 
no  longer  so  segregated.  The  rule  applies  even  where 
the  notation  was  posted  to  the  records  in  error,  or 
where  the  segregative  use  so  noted  is  void,  voidable, 
or  has  terminated. 

< 51  IBLA  368  (Dec.  30,  1980) 


AMENDMENTS 

The  Bureau  of  Land  Management  has  no  authority  to 
correct  an  error  in  a description  of  land  sought  under 
a geothermal  lease  application.  An  amendment  of  the 
land  description  in  a noncompetitive  geothermal  lease 
application  received  after  the  close  of  the  monthly 
filing  period  in  which  the  initial  offer  was  filed  will 
not  be  allowed. 

A noncompetitive  geothermal  lease  application 
which  fails  to  include  all  available  lands  within  a 
surveyed  or  protracted  section,  as  reguired  by  regula- 
tion, 43  CFR  3210. 2-1  (c),  is  properly  rejected  as  to 
such  section. 

Diane  B.  Katz.  47  IBLA  1 (Apr.  10,  1980) 


A PPL  I C AT I C N S_ A NJ_ HN T R I E S — C ontinued 
AMENDMENTS — Continued 

Where  lands  sought  in  a Native  allotment  applica- 
tion are  described  by  metes  and  bounds  despite  their 
having  teen  previously  surveyed,  and  thereafter  an 
amended  application  is  filed  subseguent  to  Dec.  16, 
1971,  seeking  lands  in  a different  township,  the  amend- 
ed application  is  properly  rejected  as  untimely. 

Edith  Szmyd.  Beulah  Hoth.  50  IBLA  61  (Sept.  15,  1980) 


FILING 

Where  a State  Office  rejects  a Native  allotment 
application  because  it  was  not  timely  filed  and  did  not 
have  the  reguired  certification  and  land  description, 
and  where  it  is  shown  such  deficiencies  were  beyond 
applicant's  control,  the  case  will  be  remanded  to  the 
State  Office  to  allow  60  days  for  the  deficiencies  to 
be  cured,  and  for  the  State  Office,  if  it  finds  sub- 
stantial compliance  with  the  law,  to  apply  doctrine  of 
eguitable  adjudication  and  then  to  accept  the  applica- 
tion with  the  late  filing,  proper  certification,  and 
amended  land  description,  all  else  being  regular. 

Herbert  Herrmann,  45  IBLA  43  (Jan.  14,  1980) 


Where  consideration  of  an  application  to  partici- 
pate in  the  Government  royalty  oil  sales  program  filed 
after  the  deadline  could  interfere  with  the  rights  of 
other  applicants  and  would  unduly  interfere  with  the 
orderly  conduct  of  the  program,  the  application  is 
properly  rejected. 

Allied  Materials  Corp..  50  IBLA  353  (Cct.  16,  1980) 


BLM  properly  applied  amended  regulations,  the 
effective  date  for  which  is  June  16,  1980,  to  a drawing 
of  simultaneous  noncompetitive  lease  offers  held  in 
July  1980. 

Under  43  CFR  3112. 2—  2(b)  (1980),  a single  remit- 

tance is  acceptable  for  a group  of  filings  of  drawing 
entry  cards.  However,  if  the  remittance  was  insuffi- 
cient to  cover  the  $10  filing  fee  per  card,  BLM  prop- 
erly determined  that  the  entire  group  was  unacceptable 
and  returned  the  filings  to  the  offerors. 

An  applicant  is  reguired  to  submit  a filing  fee 
for  every  ostensible  application  whether  or  net  it  is 
completed  as  reguired  under  the  regulations.  Thus,  a 
failure  to  remit  enough  money  to  cover  all  of  the  fees 
due  for  a group  of  filings  is  not  excused  because  one 
of  the  filings  may  not  have  been  properly  completed. 

Federal  Energy  Corp..  51  IBLA  144  (Nov.  24,  1980) 


PRIORITY 

Where,  under  43  CFR  3502.7,  evidence  of  gualifi- 
cations  to  hold  a prospecting  permit  must  be  submitted 
simultaneously  with  other  application  materials  and 
such  evidence  is  not  submitted  with  the  application, 
the  application  is  deficient,  the  filing  is  ineffec- 
tive, and  no  priority  attaches.  However,  where  an 
applicant  submits  the  missing  evidence  before  rejec- 
tion occurs  or  becomes  final,  43  CFR  3502.7  is  sat- 
isfied, an  effective  filing  occurs,  and  priority 
attaches  on  the  date  of  the  cure. 

Leon  f.  Scully.  Jr.,  Eileen  Scully.  50  IBLA  19 
(Sept.  9 ,~1980) 
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MPLI£MIONS_AN£_MTRIES — Continued 
RELINQUISHMENT 

In  order  for  an  heir  to  relinquish  an  allotment 
application,  he  or  she  must  be  the  sole  heir  or  have 
the  authority  to  act  on  behalf  of  all  heirs.  Where, 
as  in  this  case,  the  widow  of  a Native  allotment  appli- 
cant, who  is  not  the  sole  heir,  acting  on  her  own  be- 
half relinquishes  his  application  and  refiles  for  the 
same  allotment;  the  relinquishment  is  ineffective. 

Upon  the  death  of  a Native  allotment  applicant, 

BIA  may  file  evidence  of  use  and  occupancy  for  the  ben- 
efit of  the  applicant's  heirs  so  long  as  the  applicant 
has  fulfilled  all  other  requirements  for  allotment. 
However,  BIA  has  no  authority  to  relinquish  the  appli- 
cant's allotment  during  the  period  for  filing  evidence 
of  use  and  occupancy. 

Estate_of _Guy_Ci_Groat_t_Jri_1_Violet_Roehl , 46  IB1A  165 
(Mar.  21,  1980) 


VALID  EXISTING  RIGHTS 

Where  the  holder  of  a coal  prospecting  permit 
completes  his  exploration  and  applies  for  a prefer- 
ence right  coal  lease  in  1973,  the  application  must 
be  adjudicated  on  the  basis  of  the  applicant's  sub- 
sequent conformity  with  regulations  amended  in  1976 
with  retroactive  effect.  However,  where  the  appli- 
cation is  summarily  rejected  solely  for  the  reason 
that  the  applicant's  supplemental  submission  is  "in- 
adequate," without  identifying  the  deficiency,  the 
decision  will  be  vacated  and  the  case  remanded  for 
readjudication. 

Kin* *lk_Cor £..  , 45  IBLA  159  (Jan.  23,  1980)  87  I.D.  14 


APPRAISALS 

When  the  Bureau  of  Land  Management  has  appraised 
the  damages  for  a mineral  trespass  under  43  CFR  Part 
9230,  an  appraisal  will  be  sustained  in  the  absence  of 
an  offer  of  specific  substantial  evidence  that  it  is 
incorrect. 

lacif ic_Power_6_Liqht_COji , 45  IBLA  127  (Jan.  23,  1980) 


Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  where  an  appellant  fails  to  dem- 
onstrate by  convincing  evidence  that  the  appraisal 
methods  used  by  the  Bureau  of  Land  Management  are  in 
error  or  that  the  charges  are  excessive. 

Pursuant  to  43  CFR  2802.1-7(3)  increased  charges 
may  not  be  imposed  retroactively,  but  are  only  to  be 
imposed  by  the  authorized  officer  after  reasonable  no- 
tice and  opportunity  for  hearing,  beginning  with  the 
next  charge  year  after  the  officer's  decision. 

A grantee  of  a communications  site  right-of-way  is 
properly  held  in  default  and  his  right-of-way  is  prop- 
erly cancelled  pursuant  to  43  CFR  2802.1-7  (d)  where 
grantee  has  failed  to  pay  proper  amount  of  rental  for 
4 years. 

J ames_  W^Sm  i t h , 46  IBLA  233  (Mar.  27,  1980) 


Where  BLM  purportedly  has  appraised  the  property 
on  which  appellant  allegedly  has  an  occupancy  lease  is- 
sued pursuant  to  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  4 1732  (1976),  and  appellant 
submits  evidence  which  raises  a question  as  to  whether 
the  correct  property  was  appraised,  supported  by  a 
statement  from  an  independent  real  estate  appraiser, 
and  presents  other  data  which  challenges  the  validity 
of  the  appraisal,  the  State  Office  decision  will  be 
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vacated  and  the  case  remanded  to  ELM  for  ccnsideraticn 
of  whether  a new  appraisal  is  warranted. 

Ja mes_Ti_Bro w n , 46  IBLA  265  (Mar.  27,  1980) 


Where  the  current  fair  rental  value  of  a snail  tract 
lease  has  teen  determined  in  accordance  with  accepted 
appraisal  procedures  and  the  lessee  contends  that  the 
rental  is  excessive,  the  burden  is  upon  the  lessee  tc 
prove  by  positive,  substantial  evidence  that  the  apprai- 
sal is  in  error. 

Hyatt  Lake  Homeowners  Ass'n,  48  IBLA  159  (June  9,  1980) 


The  comparable  lease  method  of  appraisal  of  com- 
munication sites,  which  compares  rental  data  from  com- 
parable leased  sites  with  data  from  the  subject  site, 
is  the  preferred  method  of  determining  the  fair  market 
rental  value  of  the  right-of-way  where  there  is  suffi- 
cient comparable  data  available. 

Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  of  Land  Management 
and  the  appellant  fails  to  show  by  convincing  evidence 
that  the  charges  are  excessive. 

B £ H Service . Inc. . 48'IBLA  233  (June  17,  19eC) 


The  comparable  lease  method  of  appraisal  cf  com- 
munication sites,  which  compares  rental  data  frcm  com- 
parable leased  sites  with  data  from  the  subject  site, 
is  the  preferred  method  of  determining  the  fair  market 
rental  value  of  the  right-of-way  where  there  is  suffi- 
cient comparable  data  available. 

Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Eureau  of  Land  Management 
and  the  appellant  fails  to  show  by  convincing  evidence 
that  the  charges  are  excessive. 

The  relevant  regulation,  43  CFR  2802.1-7  (d),  dees 
not  absolutely  prohibit  acceptance  of  partial  payments 
cf  past  due  rentals  in  all  circumstances. 

Northwestern  Colorado  Broadcasting  Co..  49  IBLA  23 
(July  15  , *198  0) 


AUTHCRITX  TC  EINC  GOVERNMENT 

The  United  States  may  not  be  bound  by  its  officers 
when  they  enter  into  an  agreement  to  do  or  cause  tc  be 
done  what  the  law  does  not  sanction  or  permit. 

Estate  of  Guy  C.  Groat.  Jr.,  Violet  Roehl.  46  I E L A 165 
(MarT  21,  19807 


board_cf_lanc_aepeals 

As  precedents,  decisions  of  the  Board  of  land  Ap- 
peals should  be  cited  by  the  volume  and  page  number 
given  on  the  bottom  of  the  page  of  the  decision  and 
not  to  the  IELA  docket  number  shewn  on  the  top  of  the 
decision. 

Decisions  of  the  Interior  Board  of  Land  Appeals 
are  indexed,  digested,  and  available  for  public  inspec- 
tion pursuant  to  published  Departmental  regulations. 
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They  meet  the  requirements  of  the  Administrative  Proce- 
dure Act  and  serve  as  binding  Departmental  precedents. 
However,  adjudicative  decisions  by  local  Bureau  of  Land 
Management  offices  do  not  meet  requirements  of  the 
Administrative  Procedure  Act  and  are  not  binding 
precedents. 

Cheyenn^Resources^Inc^. , 46  I BLA  277  (Mar.  27,  1980) 

87  I.D.  110 


As  the  Department's  final  review  authority  on 
decisions  relating  to  the  public  lands,  the  Board  of 
Land  Appeals  exercises  all  the  powers  which  the  Depart- 
ment would  have  in  making  an  initial  decision. 

Freder ick_Hi_Larson_vi_St ate_of_Utah , 50  I BL A 382 
(Oct.  227  1980) 


BUREAU  OF  INDIAN  AFFAIRS 

(See_also  Indian  Probate — if  included  in  this  Index.) 

ADMINISTRATIVE  APPEALS 

Acts_of  Agents_of  the  Uni ted_States 

Where  review  is  sought  of  action  by  EIA  officials 
disbursing  IIM  account  funds  pursuant  to  agency  regula- 
tion, their  handling  of  the  disbursements  is  reviewable 
by  the  IBIA  under  25  CFR  2.3. 

Clarence  Runs  After  v.  Aberdeen  Area  Director,  Bureau 
of_Indian_Af f airsx_and  Cheyenne  River  Sioux_Tribe, 

8 IBIA  170  (Oct.  27,  1980)  “ 87  I.D.  501 


BUREAU  OF  LAND  MANAGEMENT 
(See_also  Mineral  Leasing  Act — if  included  in  this 
Index . ) 

Decisions  of  the  Interior  Board  of  Land  Appeals 
are  indexed,  digested,  and  available  for  public  inspec- 
tion pursuant  to  published  Departmental  regulations. 
They  meet  the  requirements  of  the  Administrative  Proce- 
dure Act  and  serve  as  binding  Departmental  precedents. 
However,  adjudicative  decisions  by  local  Bureau  of  Land 
Management  offices  do  not  meet  requirements  of  the 
Administrative  Procedure  Act  and  are  not  binding 
precedents. 

Cheyenne  Resoarces^Inc.,  46  IBLA  277  (Mar.  27,  1980) 

87  I.D.  110 


"Notation  rule."  Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach 
by  reason  of  any  subsequent  application  or  entry  until 
the  record  has  been  changed  to  reflect  that  the  land  is 
no  longer  so  segregated.  The  rule  applies  even  where 
the  notation  was  posted  to  the  records  in  error,  or 
where  the  segregative  use  so  noted  is  void,  voidable, 
or  has  terminated. 

Step he n_Kenyon_e t_a 1^ , 51  IBLA  368  (Dec.  30,  1980) 


CLASSIFICATION  AND  MULTIPLE  USE  ACT  OF  1964 

Publication  in  the  Federal  Register  cf  a classifi- 
cation for  multiple  use  management  pursuant  to  43  CFR 
2461.2  will  segregate  the  affected  land  to  the  extent 
indicated  in  the  notice,  and  applications  for  such 
land  must  be  rejected. 

Robert  Dale  Marston  et  al..  51  IELA  115  (Nov.  2C, 

19807 


COAL_LEASES_AND_PERMITS 

(See  also  Mineral  Leasing  Act — if  included  in  this  Index.) 

GENERALLY 

The  Mineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  amended,  30  U.S.C.  §5  351-359  (1976),  requires 
that  the  consent  of  the  administrative  agency,  e^., 
the  United  States  Army  Corps  of  Engineers,  having  ju- 
risdiction of  acquired  land  described  in  a lease  offer 
be  obtained  prior  to  the  issuance  of  an  acguired  lands 
lease  for  such  land.  The  Department  of  the  Interior 
has  no  authority  to  lease  such  land  where  the  consent 
is  withheld. 

Jaco bs_Con tract ing_ Co rp. , 45  IELA  40  (Jan.  14,  1 S 6 C ) 


Where  the  holder  of  a coal  prospecting  permit 
completes  his  exploration  and  applies  for  a prefer- 
ence right  coal  lease  in  1973,  the  application  must 
be  adjudicated  on  the  basis  of  the  applicant's  sub- 
sequent conformity  with  regulations  amended  in  1976 
with  retroactive  effect.  However,  where  the  appli- 
cation is  summarily  rejected  solely  for  the  reason 
that  the  applicant's  supplemental  submission  is  "in- 
adequate," without  identifying  the  deficiency,  the 
decision  will  be  vacated  and  the  case  remanded  fcr 
read  judication. 

Kin; Ark_Cgrp . , 45  IBLA  159  (Jan.  23,  1980)  87  I.D.  14 


Where  an  applicant  fcr  preference  right  coal 
leases  fails  to  present  information  sufficient  tc  show 
that  there  is  coal  in  commercial  quantities  on  the 
areas  for  which  he  holds  prospecting  permits  as  re- 
quired by  43  CFR  3430.1,  and  where  he  does  not  submit 
specific  information  showing  the  quantity  and  quality 
of  the  coal  deposits  in  these  areas,  as  required  ty 
43  CFR  3430.2,  his  applications  are  properly  rejected. 

H.  N.  Cunningham.  47  IELA  193  (May  7,  1980) 


APPLICATIONS 

The  Mineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  ajended,  30  U.S.C.  $§  351-359  (1976),  requires 
that  the  consent  of  the  administrative  agency,  e..g,., 
the  United  States  Army  Corps  of  Engineers,  having  ju- 
risdiction of  acquired  land  described  in  a lease  offer 
be  obtained  prior  to  the  issuance  of  an  acquired  lands 
lease  for  such  land.  The  Department  of  the  Interior 
has  no  authority  to  lease  such  land  where  the  ccnsent 
is  withheld. 

Jacobs  Contracting  Corp. . 45  IBLA  40  (Jan.  14,  I960) 


Where  ELM  has  rejected  an  application  for  a com- 
petitive coal  lease  in  accordance  with  a court  injunc- 
tion and  thereafter  said  injunction  expires,  ELM  shall 
reconsider  appellant's  application  and  apply  thereto 
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newly  promulgated  regulations  set  forth  at  43  CFE  Part 
3400. 

S . 47  IBLA  4 (Apr.  10,  1980) 


LEASES 

Where  BLH  has  rejected  an  application  for  a com- 
petitive coal  lease  in  accordance  with  a court  injunc- 
tion and  thereafter  said  injunction  expires,  BLM  shall 
reconsider  appellant's  application  and  apply  thereto 
newly  promulgated  regulations  set  forth  at  43  CFR  Part 
3400. 

Shell  Oil  Co..  47  IBLA  4 (Apr.  10,  1980) 


Where  an  applicant  for  preference  right  coal 
leases  fails  to  present  information  sufficient  to  show 
that  there  is  coal  in  commercial  guantities  on  the 
areas  for  which  he  holds  prospecting  permits  as  re- 
quired by  43  CFB  3430.1,  and  where  he  does  not  submit 
specific  information  showing  the  quantity  and  quality 
of  the  coal  deposits  in  these  areas,  as  required  by 
43  CFB  3430.2,  his  applications  are  properly  rejected. 

Hi_Ni_Cun ni nqha m , 47  IBLA  193  (Hay  7,  1980) 


Under  43  CFB  3451.1(a)(2)  and  3473.3-2,  BLH  is 
required  during  readjustment  of  coal  leases  to  impose 
a minimum  royalty  of  12-1/2  percent  as  a term  of  all 
leases  subject  to  readjustment.  Once  the  rate  is 
imposed,  the  lessee  may  seek  its  reduction  by  applica- 
tion for  relief  to  the  Geological  Survey  under  43  CFB 

3473.3-2  (d) . 

Where  Geological  Survey  has  not  yet  taken  any 
adverse  action  on  a coal  lessee's  request  under  43  CFB 

3473. 3-2  (d)  to  reduce  royalty  due  on  a coal  lease,  it 
is  premature  for  the  Board  of  Land  Appeals  to  consider 
whether  such  reduction  is  appropriate.  Bather,  the 
lessee  must  wait  for  GS  to  take  action  and  then,  if  it 
is  adverse,  it  may  pursue  its  appeal  through  normal 
procedures. 

Garland  Coal  S Hininq  Co..  49  IBLA  400  (Sept.  5,  1980) 


In  the  context  of  a readjustment  of  the  terms  of  a 
coal  lease  under  the  Mineral  Leasing  Act,  the  Bureau  of 
Land  Management  erred  in  rejecting  a lessee's  attempts 
to  negotiate  the  new  proposed  terms  of  a lease  ripe  for 
readjustment  under  the  provisions  of  the  Act  solely  on 
the  ground  that  the  lessee's  objections  tc  the  proposed 
terms  were  received  3 days  after  the  regulatory  deadline 

United  States  Steel  Corn. . 50  IBLA  252  (Sept.  30,  1980) 


ROYALTIES 

Under  43  CFB  3451.1(a)(2)  and  3473.3-2,  BLM  is 
required  during  readjustment  of  coal  leases  to  impose 
a minimum  royalty  of  12-1/2  percent  as  a term  of  all 
leases  subject  to  readjustment.  Cnee  the  rate  is 
imposed,  the  lessee  may  seek  its  reduction  by  applica- 
tion for  relief  to  the  Geological  Survey  under  43  CFR 

3473.3-2  (d)  . 

Where  Geological  Survey  has  not  yet  taken  any 
adverse  action  on  a coal  lessee's  request  under  43  CFB 

3473.3-2  (d)  to  reduce  royalty  due  on  a coal  lease,  it 
is  premature  for  the  Board  of  Land  Appeals  to  consider 
whether  such  reduction  is  appropriate.  Rather,  the 
lessee  must  wait  for  GS  to  take  action  and  then,  if  it 
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is  adverse,  it  may  pursue  its  appeal  through  normal 
procedures. 

Garland  Coal  S Mining  Co..  49  I E L A 4C0  (Sept.  5,  1 S £ C ) 


COLCB_OB_CIAIK_OF_TITLE 

GENERALLY 

Where  a hearing  is  held  to  allow  an  applicant  tc 
introduce  extrinsic  evidence  in  a color-of-title  pro- 
ceeding to  make  definite  a description  in  a quitclaim 
deed  which  is  ambiguous  as  to  what  lands  are  conveyed, 
and  the  applicant  does  not  succeed  in  providing  clear 
and  convincing  evidence  that  the  deed  did  convey  color 
of  title  or  that  the  grantee  had  any  reasonable  basis 
to  believe  he  was  obtaining  good  title  to  the  applied 
for  land,  the  application  is  properly  rejected. 

Mary  C.  Femberton.  47  IELA  373  (May  21,  1980) 


ADVERSE  POSSESSION 

Prescriptive  rights  cannot  be  obtained  against  the 
Federal  Government.  Except  as  provided  by  the  Color  of 
Title  Act,  45  Stat.  1069,  as  amended . 43  U.S.C.  § 1C68- 
1068b  (1976) , no  adverse  possession  of  Government 
property  can  affect  the  title  of  the  United  States. 

The  Color  of  Title  Act  requires  that  the  claimant 
have  held  the  subject  tract  of  public  land  in  gcod 
faith  and  in  peaceful,  adverse  possession  under  claim 
or  color  of  title  for  more  than  20  years. 

Under  the  Color  of  Title  Act,  color  or  claim  cf 
title  must  be  based  upon  a document  from  a source  other 
than  the  United  States  which  purports  to  ccnvey  tc  the 
applicant  the  land  for  which  application  is  made.  Pos- 
session and  improvement  of  public  land  by  a cclcr  cf 
title  applicant  in  the  mistaken  belief  that  he  owns  it 
is  not  sufficient  basis  for  conveying  title  under  the 
Color  of  Title  Act. 

Where  appellants  have  not  alleged  facts  bringing 
their  claims  within  the  Color  of  Title  Act,  they  are 
not  entitled  to  land  under  that  statute. 

Exclusive  possession  is  required  for  the  posses- 
sion to  be  adverse. 

A££eal_of  Theodore  J.  Almasy  et  al. . 4 ANCAE  151 
(FebT  2 1980)  87  I.E.  81 


DESCRIPTION  OF  LAND 

Where  a hearing  is  held  to  allow  an  applicant  to 
introduce  extrinsic  evidence  in  a cclor-of-title  pro- 
ceeding to  make  definite  a description  in  a quitclaim 
deed  which  is  ambiguous  as  to  what  lands  are  conveyed, 
and  the  applicant  does  not  succeed  in  providing  clear 
and  convincing  evidence  that  the  deed  did  ccnvey  color 
of  title  or  that  the  grantee  had  any  reasonable  basis 
to  believe  he  was  obtaining  good  title  to  the  applied 
for  land,  the  application  is  properly  rejected. 

Mary  C.  Pemberton.  47  IELA  373  (May  21,  1980) 
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GOOD  FAITH 

Good  faith  under  the  Color  of  Title  Act  requires 
that  the  claimant  possess  the  land  without  Knowing  or 
having  reason  to  know  that  title  to  the  land  was  vested 
in  the  United  States. 

A£peal_of_Theodore_Ji_A lmasi_et_a 1^ , 4 ANCAE  151 
(Feb.  27,  1980)  87  I.C.  81 


Where  a hearing  is  held  to  allow  an  applicant  to 
introduce  extrinsic  evidence  in  a color-of-title  pro- 
ceeding to  make  definite  a description  in  a quitclaim 
deed  which  is  ambiguous  as  to  what  lands  are  conveyed, 
and  the  applicant  does  not  succeed  in  providing  clear 
and  convincing  evidence  that  the  deed  did  convey  color 
of  title  or  that  the  grantee  had  any  reasonable  basis 
to  believe  he  was  obtaining  good  title  to  the  applied 
for  land,  the  application  is  properly  rejected. 

M ary_Ci_Pember to n , 47  I BL A 373  (May  21,  1980) 


COMMUNICATION_SITES 

Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  where  an  appellant  fails  to  dem- 
onstrate by  convincing  evidence  that  the  appraisal 
methods  used  by  the  Bureau  of  Land  Management  are  in 
error  or  that  the  charges  are  excessive. 

Pursuant  to  43  CFR  2802.1-7(3)  increased  charges 
may  not  be  imposed  retroactively,  but  are  only  to  be 
imposed  by  the  authorized  officer  after  reasonable  no- 
tice and  opportunity  for  hearing,  beginning  with  the 
next  charge  year  after  the  officer's  decision. 

James  W.  Smith.  46  IBLA  233  (Mar..  27,  1980) 


"Fair  market  value."  Under  the  Federal  Land 
Policy  and  Management  Act  of  1976  and  existing  Depart- 
mental regulations  to  the  extent  practicable,  a grantee 
must  pay  fair  market  value  for  a right-of-way  on  public 
land.  "Fair  market  value"  is  the  amount  in  cash,  or  in 
terms  reasonably  equivalent  to  cash,  for  which  in  all 
probability  the  right  to  use  the  site  would  be  granted 
by  a knowledgeable  owner  willing  but  not  obligated  to 
grant  to  a knowledgeable  user  who  desired  but  is  not 
obligated  to  so  use. 

The  comparable  lease  method  of  appraisal  of  com- 
munication sites,  which  compares  rental  data  from  com- 
parable leased  sites  with  data  from  the  subject  site, 
is  the  preferred  method  of  determining  the  fair  market 
rental  value  of  the  right-of-way  where  there  is  suffi- 
cient comparable  data  available. 

Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  of  Land  Management 
and  the  appellant  fails  to  show  by  convincing  evidence 
that  the  charges  are  excessive. 

B_&_M_ServiceJL_Inci,  48  IBLA  233  (June  17,  1980) 


"Fair  market  value."  Under  the  Federal  Land 
Policy  and  Management  Act  of  1976  and  existing  Depart- 
mental regulations  to  the  extent  practicable,  a grantee 
must  pay  fair  market  value  for  a right-of-way  on  public 
land.  "Fair  market  value"  is  the  amount  in  cash,  or  in 
terms  reasonably  equivalent  to  cash,  for  which  in  all 
probability  the  right  to  use  the  site  would  be  granted 
by  a knowledgeable  owner  willing  but  not  obligated  to 


COM  M U NIC  ATIC  N SITES  — Continued 

grant  to  a knowledgeable  user  who  desired  but  is  not 
obligated  to  so  use.. 

The  comparable  lease  method  of  appraisal  of  com- 
munication sites,  which  compares  rental  data  from  com- 
parable leased  sites  with  data  from  the  subject  site, 
is  the  preferred  method  of  determining  the  fair  market 
rental  value  of  the  right-of-way  where  there  is  suffi- 
cient comparable  data  available. 

Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  of  Land  Management 
and  the  appellant  fails  to  show  by  convincing  evidence 
that  the  charges  are  excessive. 

The  relevant  regulation,  43  CFB  2802-1  — 7 (d)  , does 
not  absolutely  prohibit  acceptance  of  partial  payments 
of  past  due  rentals  in  all  circumstances. 

northwestern  Colorado  Eroadcasting  Co.,  49  IBLA  23 
(July  15,  1980) 


CONFIDENTIAL  INFORMATION 

(See_also  Administrative  Procedure:  Public  I nfcr nation , 
Public  Records — if  included  in  this  Index.) 

"Proprietary  information."  Proprietary  informa- 
tion means  information  which,  if  disclosed,  would  dc 
substantial  harm  to  the  competitive  position  of  the 
outside  source  from  which  it  was  obtained  and  would 
inhibit  the  Government's  ability  to  obtain  this  type 
of  information  in  the  future  resulting  in  a substantial 
detrimental  effect  on  a Government  program.  Internally 
generated  Governmental  decisions  and  information  are 
not  proprietary. 

Southern  Union  Exploration  Co..  51  IBLA  89  (Nov.  5, 

1980) 


CONSTITUTIONAL  LAN 
GENERALLY 

Department  of  the  Interior,  as  agency  of  executive 
branch  of  Government,  is  not  a proper  forum  to  decide 
whether  or  not  the  mining  claims  recordation  provisions 
of  the  Federal  Land  Eolicy  and  Management  Act  of  3976 
are  constitutional. 

Alice  E.  Deetz.  48  IBLA  59  (May  29,  1980) 


The  Department  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  Government,  is  not  the  proper 
forum  to  decide  whether  or  not  the  recordation  of  min- 
ing claims  provisions  of  the  Mining  in  the  Parks  Act, 

90  Stat.  1342,  16  U.S.C.  § 1907  (1976),  are 

constitutional . 

Elden  A.  LeRoyx  Dototh_y  A ^ JeRoj,  49  IBLA  320  (Aug.  2C, 

1980)  ' 


Department  of  the  Interior,  as  agency  of  executive 
branch  of  Government,  is  not  proper  forum  to  decide 
whether  or  not  the  mining  claims  recordation  previsions 
of  the  Federal  Land  Policy  and  Management  Act  of  1976 
are  constitutional. 

Abner  Weed.  50  IBLA  141  (Sept.  26,  1980) 
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The  Interior  Board  of  Surface  Mining  and  Recla- 
mation Appeals  is  not  the  proper  forum  to  consider 
the  constitutionality  of  regulations  promulgated  by 
the  Secretary. 

A ma nda_Coal_Co . , 2 IBSMA  395  (Dec.  22,  1980) 

87  I.E.  643 


DUE  PROCESS 

Timely  appeal  to  the  Board  of  Land  Appeals  sus- 
pends the  effect  of  a Bureau  of  Land  Management  deci- 
sion pending  outcome  of  the  appeal.  Due  process  does 
not  require  notice  and  a prior  right  to  be  heard  in 
every  case  where  an  individual  may  be  deprived  of  prop- 
erty so  long  as  the  individual  is  given  notice  and  an 
opportunity  to  be  heard  before  the  deprivation  becomes 
final. 

5 t a t e_of_A 1 aska , 46  IBLA  12  (Feb.  20,  1980) 


Due  process  does  not  require  notice  and  a prior 
hearing  in  every  case  that  an  individual  is  deprived 
of  property  so  long  as  the  individual  is  given  notice 
and  an  opportunity  to  be  heard  before  the  deprivation 
becomes  final. 

Alva_Fi_Rockwell_and_Alya_AJ!._Rockwell , 47  IBLA  272 
(May  13,  1980) 

Max_Weiss,  49  IBLA  332  (Aug.  25,  1980) 

Georqe_Hi_Fe n ni mo re_e t_a , 50  IBLA  280  (Oct.  6,  1980) 


Due  process  consists  of  notice  and  an  opportunity 
for  hearing.  Although  the  contestee  in  a Government 
contest  proceeding  under  the  Administrative  Procedure 
Act  has  a right  to  be  represented  by  counsel,  due  pro- 
cess does  not  require  that  the  Department  of  the 
Interior  hold  a second  hearing  because  appellant  did 
not  avail  himself  of  that  right  at  the  first  hearing. 

United_States_vi_Jack_McLean , 50  IBLA  290  (Cct.  7,  1980) 


CONTESTS  AND  PROTESTS 

(See_also  Administrative  Procedure,  Rules  of  Practice-- 
if  included  in  this  Index.) 

GENERALLY 

Where  BLM  classifies  a 4-acre  tract  as  suitable 
for  disposal  under  the  Small  Tract  Act,  thereby  segre- 
gating it  from  acquisition  under  other  public  land 
laws,  then  grants  an  individual  a lease  thereon  with 
option  to  purchase,  pursuant  to  which  the  lessee  con- 
structs buildings  and  occupies  the  tract,  the  protest 
and  application  of  an  Alaska  Native,  made  for  the  first 
time  12  years  later,  will  be  rejected,  as  a matter  of 
law  and  equity  where  the  Native  was  claiming  160  acres 
of  different  land  during  the  preceding  6 years,  and  had 
made  no  assertion  of  interest  in  the  small  tract,  but 
rather  had  expressly  acknowledged  the  existence  of  the 
leasehold. 

Eve ly n_ Alex  an de r , 45  IBLA  28  (Jan.  14  , 1980) 


CONTESTS  AND  PROTESTS — C ontinued 
GENERALLY — Continued 

The  right  of  appeal  is  limited  to  a party  to  a 
case  adversely  affected  by  a decision  of  the  Eureau  cf 
Land  Management,  and  an  appeal  from  a timber  sale  no- 
tice will  be  remanded  to  the  Eureau  of  land  Management 
for  treatment  as  a protest.  However,  under  the  circum- 
stances presented  here,  where  the  Bureau  cf  Land  Fan- 
agement  has  reviewed  the  protestant's  reasons  and,  in 
effect,  has  made  its  decision  communicating  it  tc  the 
protestant  and  this  Board,  no  purpose  would  be  served 
by  remanding  the  case  and  the  Eoard  will  consider  the 
matter  on  its  merits. 

Julie  Adams  et  al. . 45  IBLA  252  (Feb.  4,  1980) 


Where  there  is  a conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  ELM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 

It  may  net  appeal  from  the  "Notice,"  which  is  interloc- 
utory, but  it  may  initiate  private  contest  proceedings 
to  prove  lack  of  qualification  on  the  part  of  the  Na- 
tive, or  it  may  appeal  the  subsequent  decision  of  ELM 
to  the  Eoard  of  Land  Appeals.  If,  on  appeal,  the  Ecard 
concludes  that  the  Native's  application  is  deficient  it 
will  order  the  institution  of  Government  contest  pro- 
ceedings, tut  if  it  finds  the  allotment  application 
acceptable,  it  will  order  the  allotment  issued,  if  all 
else  be  regular. 

Where  it  appears  that  a party  did  not  realize  that 
an  election  of  remedies  was  mandated  by  Departmental 
procedures,  a decision  requiring  the  initiation  cf  a 
private  contest  will  be  set  aside,  and  the  party  will 
be  permitted  a period  of  time  in  which  to  initiate  a 
private  contest  or  alternatively,  waive  such  private 
contest  and  pursue  a direct  appeal  on  the  question  of 
whether  a Government  contest  should  issue. 

State  of  Alaska  v.  Earl  G.  Patterson.  46  IELA  56 
IfebT  22,  I960)- 

State  of  Alaska.  48  IELA  229  (June  17,  1980) 


Where  a Government  contest  complaint  against  a 
mining  claim  contains  charges  which,  if  proved,  wculd 
render  the  claim  invalid,  and  the  contestee  fails  to 
file  an  answer  to  the  complaint  in  accordance  with 
Departmental  regulations,  the  allegations  of  the  com- 
plaint will  be  taken  as  admitted  by  the  contestee,  and 
the  claim  is  properly  declared  null  and  void.  lhe  Sec- 
retary is  without  authority  to  waive  the  regulations  tc 
permit  the  late  filing  of  an  answer. 

United_States_v . Dan  Seelinger . 46  IELA  76  (Feb.  22, 

(1 98  0T 


Where  there  is  a conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  ELM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 

It  may  not  appeal  from  an  interlocutory  decision  which 
authorizes  the  State  to  initiate  private  contest  pro- 
ceedings to  prove  lack  of  qualification  on  the  part  cf 
the  Native.  Rather,  it  may  initiate  the  private  con- 
test within  the  time  period  prescribed,  cr  it  may  ap- 
peal the  decision  of  BLM,  after  it  becomes  final,  to 
the  Eoard  of  Land  Appeals.  If,  on  appeal,  the  Ecard 
concludes  that  the  Native's  application  is  deficient  it 
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will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  application  ac- 
ceptable, it  will  order  the  allotment  issued,  all  else 
being  regular. 

Sta te_of _Alaska_v ._Elsie_John , 46  I BLA  137  (Mar.  19, 
1980) 

State  of  Alaska  v.  Daniel  Jimmie.  Bertha  A.  Williams, 

48  IBLA  370  (July  TI7  1980) 

State  of  Alaska  v.  Cora  John  Smith.  50  IBLA  6 
(Sept.  5,  1980) 


Where  Bureau  of  Land  Management  determines  that  an 
application  for  a Native  allotment  should  be  rejected 
for  failure  to  establish  use  and  occupancy  of  the  land. 
Bureau  of  Land  Management  should  initiate  a contest 
proceeding  pursuant  to  43  CFB  4.451  to  4.452-9. 

Estate_of_Guy_C_i_Groat_1_Jri_1_Violet_Boehl , 46  IBLA  165 
(Mar.  21,  1980) 


Where  there  is  a conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  the  Bureau  of  Land  Management  that  the  Native  appli- 
cant has  met  the  requirements  for  patent,  upon  notifi- 
cation to  the  State,  it  has  an  election.  The  State  may 
initiate  a private  contest  proceeding  during  the  time 
prescribed  to  prove  lack  of  qualification  of  the  Na- 
tive, or  the  State  may  await  final  decision  from  BLM 
and  then  appeal  to  this  Board. 

State  of  Alaska  v.  Dora  David  and  Cathy  Dick.  46  IBLA 
177  "(Mar . 21,  1980)  ~~  


A Native  allotment  applicant  who  is  a minor  is  not 
precluded  from  establishing  use  and  occupancy  of  the 
land  applied  for.  However,  such  use  and  occupancy  must 
be  achieved  as  an  independent  citizen  in  his  own  right 
and  must  be  potentially  exclusive.  The  guestion  of  a 
14-year  old's  independent  use  and  occupancy  is  best  ad- 
dressed at  a contest  proceeding. 

Eleanor_Hj._ Wood , 46  IBLA  373  (Apr.  8,  1980) 


Where  there  is  a conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaskan  Native  for 
allotment  under  the  Act  of  May  17,  1906,  and  it  appears 
to  BLM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 

It  may  not  appeal  from  the  "Notice,"  which  is  interloc- 
utory, but  it  may  initiate  private  contest  proceedings 
to  prove  lack  of  qualification  on  the  part  of  the  Na- 
tive, or  it  may  appeal  the  subsequent  decision  of  BLM 
to  the  Board  of  Land  Appeals.  If,  on  appeal,  the  Board 
concludes  that  the  Native's  application  is  deficient, 
it  will  order  the  institution  of  Government  contest 
proceedings,  but  if  it  finds  the  allotment  application 
acceptable,  it  will  order  the  patent  issued,  if  all 
else  be  regular. 

State_of_Alaska_vi_Joan_Mi_Ne whall , 47  IBLA  85 
(Apr.  21,  1980) 

Sta te_of_Alaska_vi_Moses_Chy thlook , 47  IBLA  249 
(May  13,  1980) 


CO  N T E S TS_  A N P BO  T E S T S—  Continued 
GENEBALLY — Continued 

Failure  to  file  a timely  answer  to  a mining  claim 
contest  complaint  will  result  in  the  charges  in  the 
complaint  being  taken  as  admitted  and  the  case  being 
decided  without  a hearing. 

0nifed_States  v._Williaj  B.  Soren.  47  IELA  226  (May  13, 
1980)  


Where  Bureau  of  Land  Management  determines  that  an 
application  for  a Native  allotment  is  invalid  tecause 
the  facts  are  not  as  stated  in  the  application,  Eureau 
of  Land  Management  should  initiate  a contest  proceeding 
pursuant  to  43  CFB  4.451  to  4.452-9. 

Evan  Chukwak . 47  IELA  241  (May  13,  1980) 


Absent  a patent  application,  the  dismissal  cf  a 
contest  complaint  by  an  Administrative  Law  Judge  does 
not  establish  the  validity  of  the  claim,  but  merely 
establishes  that,  on  the  issues  raised  by  the  evidence, 
the  ccntestee  has  preponderated.  Therefore,  there  is 
no  requirement,  beyond  preponderation  as  to  the  issues 
raised  by  the  evidence,  that  a mining  claimant  affirma- 
tively establish  the  validity  of  a claim. 

United  States  v.  George  C.  Hooker  et  al..  48  IELA  22 
(May”  980)  " 


The  assertion  that  annual  assessment  wcrk  has  net 
been  performed  is  the  assertion  of  a negative  fact.  If 
an  examination  of  the  mining  claims  and  the  nearby  lands 
does  not  reveal  the  accomplishment  of  the  required  wcrk, 
and  there  is  no  record  of  any  such  work  having  teen  per- 
formed, then  evidence  to  this  effect  would  be  sufficient 
to  establish  a prima  facie  case.  It  would  then  devolve 
upon  the  claimant  to  show  by  a preponderance  of  the 
countervailing  evidence  that  he  has  substantially  com- 
plied with  the  statute. 

In  a Government  contest  proceeding  to  determine  the 
validity  of  a mining  claim,  the  claimant  is  always  the 
proponent  of  the  rule  or  order,  always  the  one  claiming 
to  have  earned  the  benefit  of  the  mining  laws  through 
his  compliance  therewith.  Begardless  of  whether  the 
issue  on  which  the  validity  of  the  claim  rests  is  dis- 
covery, mode  of  location,  or  performance  of  assessment 
work,  the  relative  position  and  obligation  of  the  con- 
testant and  the  contestee  remain  the  same. 

Where  the  Government  contests  the  validity  of  a 
mining  claim  for  nonperformance  of  annual  assessment 
work,  there  is  nothing  inherent  or  implied  in  that  ac- 
tion which  requires  a conclusion  that  the  claim  is  valid 
in  all  other  respects,  nor  may  the  bringing  of  such  an 
action  be  treated  as  tantamount  to  an  admission  by  the 
Government  that  "property  rights  in  the  claim  have  been 
established  by  the  making  of  a valid  location." 

United  States  v.  Catlin  Bohme  et  al..  United  States  v. 
Exxon  Corp.  et  al. . United  States  v.  Aidatelle  Erown 
et  al..~48  iilA  267  (June  30,  19807”  67  I.e7_248 


The  motivation  of  any  Government  agency  in  ini- 
tiating a contest  against  mining  claims  is  irrelevant. 
The  fact  that  such  contest  challenges  the  validity  of 
certain  mining  claims  and  not  of  others  in  the  same 
general  area  does  not  constitute  a denial  of  due  pro- 
cess. The  Eoard  of  Land  Appeals  cannot  abnegate  its 
responsibility  to  determine  the  validity  of  mining 
claims  when  that  issue  is  presented  upon  appeal,  and 
where  that  issue  is  so  presented,  mining  claims  prop- 
erly are  declared  null  and  void  upon  a showing  cf  lack 
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of  discovery  of  a valuable  mineral  deposit  upon  the 
claims. 

United  States  v.  R.  H.  HacLaughlin.  Christine 
H^cLau^hlin , 50  XBLA  176  (Sept.  30,  1980) 


The  procedure  followed  by  the  Department  of  the 
Interior  in  the  initiation  of  mining  contest  cases  is 
in  compliance  with  the  due  process  clause  of  the  United 
States  Constitution  and  the  Administrative  Procedure 
Act,  5 U.S.C.  S 551  (1976) . 

United_States  v.  Hary  E.  Gray.  50  IBLA  209  (Sept.  30, 
1980) 


Due  process  consists  of  notice  and  an  opportunity 
for  hearing.  Although  the  contestee  in  a Government 
contest  proceeding  under  the  Administrative  Procedure 
Act  has  a right  to  be  represented  by  counsel,  due  pro- 
cess does  not  require  that  the  Department  of  the 
Interior  hold  a second  hearing  because  appellant  did 
not  avail  himself  of  that  right  at  the  first  hearing. 

U ni t ed_St a t es_v^_ Jac k_McjLea n , 50  IBLA  290  (Oct.  7,  1980) 


The  motivation  of  any  Government  agency  in  initi- 
ating a contest  against  mining  claims  is  irrelevant. 
The  Board  of  Land  Appeals  cannot  abnegate  its  respon- 
sibility to  determine  the  validity  of  mining  claims 
when  that  issue  is  presented  upon  appeal,  and  where 
that  issue  is  so  presented,  mining  claims  properly  are 
declared  null  and  void  upon  a showing  of  lack  of  dis- 
covery of  a valuable  mineral  deposit  upon  the  claims. 

jj ni t ed_ S t a t e s_^_. Leo n R.  Whitney.  Cesar  I.  Hernandez. 

51_IBLA  73  (Oct.  3l,  1980) 


CONTRACTS 

(See_also  Appeals,  Claims  Against  the  United  States, 
Delegation  of  Authority,  Labor,  Rules  of  Eractice — 
if  included  in  this  Index.) 

CONSTRUCTION  AND  OPERATION 

Generally 

Where  a cost-plus-fixed-fee  contractor  has  signed 
a contract  amendment  accepting  the  auditor's  recom- 
mended overhead  rates  and  no  proof  is  offered  to  sup- 
port claims  for  other  disallowed  costs,  the  Board  finds 
there  was  a binding  agreement  on  overhead  rates  and  a 
faiiure  to  prove  appellant's  claims  for  other  costs. 

Appeal  of  National  Inst  it ute_f or  Community  Development^ 
Inc.,  IBCA-1185-3-78  "(Mar.  28,~1980)  __87  i7d7  116 


A fact-finding  hearing  is  ordered  by  the  Board 
of  Land  Appeals  to  determine  whether  there  has  been 
a violation  of  the  regulations  requiring  disclosure 
of  other  parties  in  interest  and  prohibiting  against 
multiple  filings  in  simultaneous  oil  and  gas  lease 
filings  by  the  contractual  arrangement  of  Eden 
Capital  Corp.  and  its  clientele  where  there  are  ambi- 
guities in  the  complex  contract  which  provides  for  a 
preliminary  division  of  lease  obligations  and  proceeds 
and  establishment  of  a lease  escrow  fund  to  protect 
funds  promised  to  the  client  if  the  client  exercises 
an  option  by  which  Eden  will  buy  all  leases  in  a par- 
ticular lease  program  subscribed  to  by  the  client, 
and  the  meaning  of  the  contract  terms  can  best  be 
understood  in  light  of  facts  demonstrating  its  imple- 
mentation by  the  contracting  parties  and  the  practical 
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application  they  and  other  clients  of  Eden  have  given 
to  the  terms. 

Harry  S.  Hills.  Kenneth  E.  Roth.  98  IELA  356  (July  11, 
1980) 


A fact-finding  heating  is  ordered  by  the  Beard 
of  Land  Appeals  to  determine  whether  there  has  teen 
a violation  of  the  regulations  requiring  disclosure 
of  other  parties  in  interest  and  prohibiting  multiple 
filings  in  simultaneous  oil  and  gas  lease  filings  by 
the  contractual  arrangement  of  a leasing  service  and 
its  clientele  where  there  are  ambiguities  in  the  com- 
plex contract  between  them,  and  the  meaning  of  the  con- 
tract terms  can  best  be  understood  in  light  of  facts 
demonstrating  its  implementation  by  the  contracting 
parties  and  the  practical  application  they  and  other 
clients  have  given  to  the  terms. 

Valer ie_Kellorx_Elizabeth  R.  Erozda.  99  IEIA  303 
"(Aug.  20,  1980) 


Actions  of_Parties 

Where  the  scope  of  the  work  in  the  contract  spec- 
ifications included  providing  complete  electrical  ser- 
vice to  the  project  and  clearly  indicated  that  in 
doing  so  the  contractor  must  meet  the  requirements  of 
the  serving  electric  utility,  the  contractor  assumed 
the  risk  of  the  cost  of  complying  with  those  require- 
ments when  it  failed  to  ascertain  or  inguire,  before 
submitting  its  bid,  what  those  costs  might  be. 

Appeal  of  N_.  0.  Riebe  Enterprises.  Incit  IECA-1 2 6 6- 5-  7S 
“(July  30“l9807  “ 87  I.C.  337 


Allowable  Costs 

Where  a contractor  is  found  to  have  failed  to 
maintain  a system  of  cost  records  as  reguired  in  the 
cost  reimbursable  contract,  an  affidavit  of  the  con- 
tractor's project  director  prepared  5 years  later  is 
found  to  be  insufficient  evidence  that  unsupported 
retroactive  cost  transfers  to  the  contract  were  costs 
actually  incurred  in  performance  of  the  contract. 

Appeal  of  Washington  University , IECA-1228-11-78 
(Mar7  97  198C)  ~ ~ 87  I. I.  88 


Where  a cost-plus-fixed-fee  contractor  has  signed 
a contract  amendment  accepting  the  auditor's  recom- 
mended overhead  rates  and  no  proof  is  offered  to  sup- 
port claims  for  other  disallowed  costs,  the  Board  finds 
there  was  a binding  agreement  on  overhead  rates  and  a 
failure  to  prove  appellant's  claims  for  other  ccsts. 

Ap^e a l_o f _ jjj tional  I n s ti tute  fo r_ C o m m u_n i ty _ Level oy me n t 
Inc77  IECA-1185-3-78- (Mar.  28,  19807  87_i7l.  116 


Where  a cost-plus-fixed-fee  contract  expressly 
provides  for  the  payment  of  finally  negotiated  overhead 
rates  notwithstanding  the  foregoing  provisions  which 
include  the  limitation  of  costs  provision,  the  Ecard 
finds  that  the  amount  determined  for  overhead  ccsts  is 
not  subject  to  the  limitation  of  the  contract  estimated 
costs . 

Appeal  of  Kirschner  Associates.  Inc.  , IEC A- 1 31 9- 1 2-7 9 
1a  pr7  1,  19eC) 
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CONTRACTS — Continued 

CONSTRUCTION  AND  OPER AT I0N--CO n t inued 

Allowable  Costs--Continued 

Where  performance  by  a construction  contractor  was 
timely  completed  and  no  issue  of  liquidated  damages  is 
presented,  an  unforseeable,  area-wide  cement  shortage 
causing  increased  cost  to  the  contractor  will  not  enti- 
tle the  contractor  to  a compensatory  adjustment. 

A££sal_of_La mar _Di_Cons true tion_Coi , IBCA-1224-11-78 
(May  20,  1980)  " 87  I.C.  180 


Where,  upon  remand  from  the  Court  of  Claims,  the 
Board  was  directed  to  make  a specific  finding  as  to 
whether,  if  pipes  rejected  for  small  diameters  or  marked 
as  special  hydros  had  been  available  for  use,  the  supply 
of  acceptable  pipe  would  have  been  sufficient  to  allow 
pipe  laying  operations  to  continue  and  the  contractor 
merely  alleged  that  its  average  production  of  pipe  was 
greater  than  the  average  number  of  pipe  it  was  required 
to  furnish  to  its  pipe-laying  subcontractor,  the  con- 
tractor's allegations  obscured  the  fact  that  its  own 
production  and  construction  schedule  called  for  specific 
sizes  and  lengths  of  pipe  at  specific  times.  The  Board 
found  that  the  contractor's  total  production  was  insuf- 
ficient to  maintain  the  contractor's  own  pipe  laying 
schedule  and  therefore  denied  the  contractor's  claim 
for  reimbursement  of  the  payment  it  made  to  settle  the 
delay  claim  of  the  subcontractor. 

Appeals  of  Cen-Vi-Ro  of  Texas.  Inc..  IBCA-718-5-68  6 
IBCA-755-12-68  (June  27,  1980)  ~ 87  I.D.  230 


Changed  Conditions_ (Differing  Site_Conditions) 

Where,  under  the  standard  Differing  Site  Condi- 
tions Clause  of  the  contract,  a construction  contractor 
claims  entitlement  to  increased  costs  caused  by  heavy 
rains  or  other  adverse  weather  conditions,  and  the 
undisputed  facts  indicate  no  fault  on  the  part  of  the 
Government,  the  contractor  has  failed  to  state  or  prove 
a claim  upon  which  relief  may  be  granted. 

A£peal_of_The_Hqllqway_Cos_.  , IBCA- 1182- 3- 7 8 (Feb.  11, 
1980)  87  I.D.  56 


Changes  and  Extras 

Where  the  Government  modified  an  invitation  for 
bids  by  adding  a note  regarding  grouting  of  equipment 
to  two  drawings  but  failed  to  change  the  drawings  of 
circuit  breakers  to  show  placement  of  the  grout  and 
failed  to  change  the  specifications  to  require  grout- 
ing of  the  circuit  breakers,  the  Board  held,  under  the 
rule  of  contra  proferentem  that  the  contractor's  inter- 
pretation that  the  contract  did  not  reguire  grouting 
of  the  circuit  breakers  was  reasonable  and  should  pre- 
vail. The  Government's  direction  to  grout  17  of  21 
Government- furnished  circuit  breakers  was  a change 
which  entitled  the  contractor  to  an  equitable 
adjustment. 

A££eal_of _Slater_Electr ic_Co.  of  California,  IBCA-1283- 
7-79  (Apr.  7,  1980)  87  I.C.  121 


The  Board  finds  that  constructive  changes  oc- 
curred: (1)  when  the  Contracting  Officer's  represen- 

tative directed  the  contractor  to  pour  concrete  into 
forms,  slightly  out  of  compliance,  but  approved  by  him 
with  knowledge  that  some  overruns  might  result;  and 
(2)  when  the  contract  documents  did  not  specify  the  re- 
quirement for  construction  of  diversion  works  at  cer- 
tain sites,  neither  of  the  contracting  parties  being 
aware  of  the  need  for  such  construction  until  flooding 
by  upstream  activities  of  third  parties,  and  the  Con- 
tracting Officer's  representative  ordered  the  diversion 


CCNTRAC1S-- Continued 

CCNSTRUCTICN  AND  OPERATION — Continued 

Changes  and  Extras — Continued 

works  constructed  which  was  necessary  to  complete  the 
project,  advised  the  contractor  that  it  would  be  paid 
for  the  extra  costs  incurred,  and  notified  the  Con- 
tracting Officer  by  letter  which  enclosed  a ccpy  cf  the 
project  plans  with  the  diversion  channels  for  the  extra 
construction  drawn  in. 

Appeal  of  lamar  D.  Construction  Co. . IBCA-1224-11-78 
(May  207  198C7  87  I.D.  180 


Where  an  earlier  decision  of  the  Board  upheld  the 
Government's  interpretation  of  internal  diameter  tole- 
rances in  the  manufacture  of  concrete  pipe  but  the 
Court  of  Claims  held  that  the  tolerances  were  tco 
strict  and  remanded  the  appeal  to  the  Board  for  recon- 
sideration of  the  equitable  adjustment  to  include  the 
effects  cf  erroneous  rejections  of  pipe  for  small  dia- 
meters, the  Eoard  found  that  the  effects  of  the  Govern- 
ment's actions  were  so  intermingled  with  the  effects 
of  actions  for  which  the  contractor  was  responsible 
that  no  formula  could  be  devised  to  make  a precise 
apportionment  of  the  causes  of  inefficiencies.  In  the 
absence  of  any  sound  basis  for  a precise  determination , 
the  Eoard  utilized  a jury  verdict  approach  to  allow  the 
contractor  an  equitable  adjustment  for  the  effects  of 
the  Government's  actions  early  in  the  production  of 
concrete  pipe. 

A£jceals  of  Cen-Vi-Bo  of  Texas,  Inc..  IBCA-718-5-66  8 
IECA-755- 12-68  (June  27,  1980)  87  I.C.  230 


Conflicting  Clauses 

Where  the  Government  modified  an  invitaticn  for 
bids  by  adding  a note  regarding  grouting  of  equipment 
to  two  drawings  but  failed  to  change  the  drawings  cf 
circuit  breakers  to  show  placement  of  the  grout  and 
failed  to  change  the  specifications  to  require  grout- 
ing of  the  circuit  breakers,  the  Eoard  held,  under  the 
rule  of  contra  proferentem  that  the  contractor's  inter- 
pretation that  the  contract  did  not  require  grouting 
of  the  circuit  breakers  was  reasonable  and  should  pre- 
vail. The  Government's  direction  to  grout  17  of  21 
Government-furnished  circuit  breakers  was  a change 
which  entitled  the  contractor  to  an  equitable 
adjustment. 

Appeal  of  Slater  Electric  Co.  of  California , IBCA-1283- 
7-79~  (Apr . 7,  1980)  ~ " ~ 87  I.D.  121 


Cons truction_Against_Dr after 

Where  the  Government  modified  an  invitation  fer 
bids  by  adding  a note  regarding  grouting  of  equipment 
to  two  drawings  but  failed  to  change  the  drawings  cf 
circuit  breakers  to  show  placement  of  the  grout  and 
failed  to  change  the  specifications  to  require  grout- 
ing of  the  circuit  breakers,  the  Eoard  held,  under  the 
rule  of  contra  proferentem  that  the  contractor's  inter- 
pretation that  the  contract  did  not  require  grouting 
of  the  circuit  breakers  was  reasonable  and  should  pre- 
vail. The  Government's  direction  to  grout  17  cf  21 
Government-furnished  circuit  breakers  was  a change 
which  entitled  the  contractor  to  an  equitable 
adjustment.. 

A££eal  of _Slater  Electric  Co.  of  California . IECA-1283- 
7-7  9 (Apr . 77~19807“  ~ 87  I.D.  121 
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CONTRACTS— Continued 

CONSTRUCTION  AND  OPERATION — Continued 
Contract_Clauses 

Where  a contractor  is  found  to  have  failed  to 
maintain  a system  of  cost  records  as  required  in  the 
cost  reimbursable  contract,  an  affidavit  cf  the  con- 
tractor's project  director  prepared  5 years  later  is 
found  to  be  insufficient  evidence  that  unsupported 
retroactive  cost  transfers  to  the  contract  were  costs 
actually  incurred  in  performance  of  the  contract. 

A££eal_of  Washinqton_Universi ty , IBCA-1228-11-78 
(Mar.  4 ,~ 1980)  87  I.E.  88 


Where  a cost-plus-fixed-fee  contract  expressly 
provides  for  the  payment  of  finally  negotiated  overhead 
rates  notwithstanding  the  foregoing  provisions  which 
include  the  limitation  of  costs  provision,  the  Board 
finds  that  the  amount  determined  for  overhead  costs  is 
not, subject  to  the  limitation  of  the  contract  estimated 
costs. 

Appeal  of  Kirschner  Associates.  Inc. , IBCA-1319-12-79 
(Apr.  1,  1980)"  " 


Where  the  Permits  and  Responsibilities  clause  of  a 
contract  required  a contractor  to  obtain  all  necessary 
permits  and  to  comply  with  all  applicable  laws,  codes, 
and  regulations,  the  fact  that  the  Government  spelled 
out  details  of  the  costs  for  three  required  permits  but 
made  no  representation  of  costs  for  a fourth  permit  did 
not  transfer  the  contractor's  responsibility  for  ob- 
taining the  permit  to  the  Government.  The  Board  held 
that  the  contractor  could  not  recover  for  the  costs  of 
the  permit  which  it  learned  about  before  bid  opening 
but  chose  not  to  include  in  its  bid. 

Appeal  of  Manuel  C.  Jardim,  Inc. , IBCA-1257-4-79 
"(Apr7~16 , 1980) 


fiuty_to  Inquire 

Where  the  scope  of  the  work  in  the  contract  spec- 
ifications included  providing  complete  electrical  ser- 
vice to  the  project  and  clearly  indicated  that  in 
doing  so  the  contractor  must  meet  the  requirements  of 
the  serving  electric  utility,  the  contractor  assumed 
the  risk  of  the  cost  of  complying  with  these  require- 
ments when  it  failed  to  ascertain  or  inquire,  before 
submitting  its  bid,  what  those  costs  might  be. 

Appeal  of  N.  J.  Riebe  Enterprises.  Inc. , IBCA-1266-5-79 
(July  30,  1980)  87  I.D.  337 


General  Rules  of_Construction 

Where  the  Permits  and  Responsibilities  clause  of  a 
contract  required  a contractor  to  obtain  all  necessary 
permits  and  to  comply  with  all  applicable  laws,  codes, 
and  regulations,  the  fact  that  the  Government  spelled 
out  details  of  the  costs  for  three  required  permits  but 
made  no  representation  of  costs  for  a fourth  permit  did 
not  transfer  the  contractor's  responsibility  for  ob- 
taining the  permit  to  the  Government.  The  Board  held 
that  the  contractor  could  not  recover  for  the  costs  of 
the  permit  which  it  learned  about  before  bid  opening 
but  chose  not  to  include  in  its  bid. 

Appeal  of  Manuel  C.  Jardim,  Inc.  , IBCA-1257-4-79 
(Apr.  167~1 980) 


CONTRACTS — Continued 

CONSTRUCTION  AND  OPERATION — Continued 

General  Rules  of_Construction — Continued 

Where  the  contractor  claimed  interest  for  the  cost 
of  borrowing  mcney  to  finance  the  Government  caused 
increase  in  costs  under  a contract  awarded  before  Gov- 
ernment regulations  required  an  interest  clause,  the 
Eoard  followed  the  Court  of  Claims'  rule  laid  down  in 
Dravo  Corp.  v.  United  States.  594  F.2d  842  (Ct.  Cl. 
1979),  and  denied  the  contractor's  interest  claim. 

Appeals  of  Cen-Vi-Ro  of  Texas . Inc..  IECA-718-5-6E  6 
IBCA-755-12-68  ( Ju ne~ 27 ,~1 98 0)  87  I.E.  23C 


Intent_of  Parties 

Where  the  contracting  officer  responds  to  appel- 
lant's general  inquiry  on  a number  of  pending  claims, 
the  Eoard  finds  that  response  is  not  a new  appealable 
decision  occurring  after  the  effective  date  cf  the  Con- 
tract Disputes  Act  of  1978  with  regard  to  four  appeals 
previously  dismissed  for  lack  of  jurisdiction  and  then 
pending  before  the  Eoard  on  appellant's  motion  for  re- 
consideration. 

A££eals  of  Gregory  Lumber  Co..  IBC A-l  2 37-1 2-7 £ , IECA- 
12  3 8-12-7  8 ,~  IBC  A- 1 2 39- 12-787  I BC A- 1 2 4 0- 1 2- 7 £ (Mar.  11, 
1980)  87  I.E.  94 


Subcon tractors_and_Sup£lier s 

Where  a contractor  claims  excusable  delays  by 
reason  of  the  failure  of  suppliers  to  timely  supply 
material  or  to  replace  damaged  or  ncnspecif ication 
material,  the  failure  to  show  that  the  suppliers'  de- 
lays were  without  the  fault  or  negligence  of  both  the 
contractor  and  the  suppliers  precludes  a finding  that 
the  delays  were  excusable  under  the  contract. 

A££eal  of  J.  T.  Greqorj(_S_Sonx  Inc.,  IBC  A-l  26  0-  4-  7 9 
(Apr.  307~1980)~  ” 87  I.E.  154 


CONTRACT  EISEUTES  ACT  OF  1978 
Jurisdiction 

Where  the  contracting  officer  responds  to  appel- 
lant's general  inquiry  on  a number  of  pending  claims, 
the  Eoard  finds  that  response  is  not  a new  appealable 
decision  occurring  after  the  effective  date  cf  the  Con- 
tract Disputes  Act  of  1978  with  regard  to  four  appeals 
previously  dismissed  for  lack  of  jurisdiction  and  then 
pending  before  the  Board  on  appellant's  motion  for  re- 
consideration. 

Appeals  of  Gregory  Lumber  Co..  IEC A- 12 37- 12-7 8 , IECA- 
1238-12-78,  IECA-1239-12-78,  IBC A- 1 2 4 0- 12-7 8 (Mar.  11, 
1980)  87  I.E.  94 


Where  a contractor  does  not  elect  to  come  under 
the  Contract  Disputes  Act  of  1978,  except  as  contained 
in  counsel's  posthearing  reply  brief;  the  contract  is 
awarded  in  Aug.  of  1977;  no  claim  is  pending  tefere  the 
contracting  officer  on  Mar.  1,  1979;  and  the  contracting 
officer  reviews  claims  already  denied  after  a prebearing 
conference  conducted  in  Aug.,  of  1979,  in  a final  attempt 
to  reach  a settlement  before  hearing;  the  Eoard  holds 
that,  in  such  circumstances,  no  valid  election  to  come 
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CONTRACTS — Continued 

CONTRACT  DISPUTES  ACT  Of  1978 — Continued 
Jurisdiction — Continued 

under  the  Act  has  been  made,  and  therefore  the  Board  has 
no  jurisdiction  under  the  Act. 

A£E§als_of_DOT  Sys t em sA_ I n c_. , IBCA-1197-6-78, 

I BC A- 1204- 8- 7 8 (Sept.  30,  1980)  87  I.D.  450 


DISPUTES  AND  REMEDIES 
Burden_of  Proof 

Where  a cost-plus-fixed-fee  contractor  has  signed 
a contract  amendment  accepting  the  auditor's  recom- 
mended overhead  rates  and  no  proof  is  offered  to  sup- 
port claims  for  other  disallowed  costs,  the  Board  finds 
there  was  a binding  agreement  on  overhead  rates  and  a 
failure  to  prove  appellant's  claims  for  other  costs. 

Appeal_of  National_ Institute  for  Communi t j[_De velopment^ 
IncTT  I BCA-11 85-3- 7 8 (MarT_28”1 9807_  " 87  iTc.  116 


Where  a contractor  seeks  relief  from  the  assess- 
ment of  liquidated  damages  for  delayed  completion  of 
the  contract  work  due  to  alleged  excessive  rain,  the 
claim  is  denied  for  want  of  proof  for  failure  to  show 
that  the  amount  of  rain  constituted  unusually  severe 
weather . 

Appeal  of_Ji_Ti_Greqory  6 Son^  Inc.,  IECA-1260-4-79 
(Apr7~307  1980)  e7  I.D.  154 


An  appeal  from  a termination  for  default  is  denied 
for  want  of  proof  where  the  contractor  offers  no  evi- 
dence to  support  his  appeal  notice  claiming  the  default 
was  excusable  and  the  termination  for  default  improper. 

Appeal_of_Gilj_s_Aircraf t_Services , IBCA-1 288- 8- 79 
(May~9 , 1980) 


In  a case  remanded  to  the  Board  by  the  Court  of 
Claims  in  which  the  Board  had  previously  found  that 
1,013  concrete  pipes  were  wrongfully  rejected  and  the 
Court  of  Claims  afforded  the  contractor  an  opportunity 
to  show  by  record  evidence  that  more  pipes  were  so 
rejected,  but  the  contractor  offered  no  probative 
evidence  of  additional  wrongful  rejections,  the  Board 
declined  to  increase  the  equitable  adjustment  allowed 
in  its  original  decision. 

Where,  upon  remand  from  the  Court  of  Claims,  the 
Board  was  directed  to  make  a specific  finding  as  to 
whether,  if  pipes  rejected  for  small  diameters  or  marked 
as  special  hydros  had  been  available  for  use,  the  supply 
of  acceptable  pipe  would  have  been  sufficient  to  allow 
pipe  laying  operations  to  continue  and  the  contractor 
merely  alleged  that  its  average  production  of  pipe  was 
greater  than  the  average  number  of  pipe  it  was  required 
to  furnish  to  its  pipe-laying  subcontractor,  the  con- 
tractor's allegations  obscured  the  fact  that  its  own 
production  and  construction  schedule  called  for  specific 
sizes  and  lengths  of  pipe  at  specific  times.  The  Board 
found  that  the  contractor's  total  production  was  insuf- 
ficient to  maintain  the  contractor's  own  pipe  laying 
schedule  and  therefore  denied  the  contractor's  claim 
for  reimbursement  of  the  payment  it  made  to  settle  the 
delay  claim  of  the  subcontractor. 


CONTRACTS — Continued 

DISPUTES  AND  REMEDIES — Continued 
Eurden_of  Proof — Continued 

A contractor  who  seeks  an  extension  of  time  under 
a standard  form  of  construction  contract  because  cf  an 
alleged  excusable  cause  of  delay,  in  general,  has  the 
burden  of  proving  that  the  alleged  cause  of  delay  actu- 
ally existed,  that  it  met  the  criteria  of  excusability 
prescribed  by  the  contract  and  that  it  delayed  the 
ultimate  completion  of  the  contract  as  a whole. 

Appeal  of  Wunschel  6 Small.  Inc. , IECA-1263-5-79 
(June  27,  1980) 


Damages 

iiSuiiatea_Damages 

Where  a contractor  claims  excusable  delays  by 
reason  of  the  failure  of  suppliers  to  timely  supply 
material  or-  to  replace  damaged  or  ncnspecif ication 
material,  the  failure  to  show  that  the  suppliers'  de- 
lays were  without  the  fault  or  negligence  of  both  the 
contractor  and  the  suppliers  precludes  a finding  that 
the  delays  were  excusable  under  the  contract. 

Where  a contractor  seeks  relief  from  the  assess- 
ment of  liquidated  damages  for  delayed  completion  cf 
the  contract  work  due  to  alleged  excessive  rain,  the 
claim  is  denied  for  want  of  proof  for  failure  to  shew 
that  the  amount  of  rain  constituted  unusually  severe 
weather. 

Appeal  of  J.  T.  Gregory  6 Son.  Inc..  IBCA-1 26 0- 4- 7 S 
(Apr.  30,  1980)  ~ ~~  87  I.D.  154 


Equitable  Adjustments 

Where,  under  the  standard  Differing  Site  Condi- 
tions Clause  of  the  contract,  a construction  contractcr 
claims  entitlement  to  increased  costs  caused  by  heavy 
rains  or  other  adverse  weather  conditions,  and  the 
undisputed  facts  indicate  no  fault  on  the  part  of  the 
Government,  the  contractor  has  failed  to  state  cr  prove 
a claim  upon  which  relief  may  be  granted. 

Appeal  of  The  Holloway  Cos. . IBCA-118 2- 3-78  (Feb.  11, 

1 980j  87  I.D.  56 


Where  the  evidence  of  record  is  too  general  and 
inconclusive  to  permit  a precise  mathematical  computa- 
tion of  quantum,  but  preponderates  in  favor  cf  the  con- 
tractor for  entitlement  to  some  allowance  for  unpaid 
excavation  resulting  from  performance  of  a fixed  price 
highway  construction  contract,  the  Board  will  determine 
the  equitable  adjustment  by  utilization  of  the  jury 
verdict  approach. 

In  the  absence  of  a statute,  procurement  regula- 
tion, or  specific  contract  provision  permitting  recov- 
ery from  the  Government  for  the  costs  of  professional 
services  not  contributing  directly  to  the  performance 
of  a fixed  price  type  contract,  such  costs  will  not  be 
allowed  as  part  of  an  equitable  adjustment,  whether 
incurred  before  or  after  the  findings  of  fact  and  deci- 
sion of  the  contracting  officer. 

Appeal  of  Tiffany  Construction _ Co . , IECA-1162-8-77 
(June  12,  I960)  87  I.D.  210 


A£fiea ls_of _Cen- V izRo_of _Te xa sx_I nc . , I BCA-718-5-68  6 
IBCA-755-12-68  (June  27,  1980)  87  I.D.  230 
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CONTRASTS — Continued 

DISPUTES  AND  REMEDIES — Continued 
Equitable  Adjustments — Continued 

Where  an  earlier  decision  of  the  Board  upheld  the 
Government's  interpretation  of  internal  diameter  tole- 
rances in  the  manufacture  of  concrete  pipe  but  the 
Court  of  Claims  held  that  the  tolerances  were  too 
strict  and  remanded  the  appeal  to  the  Board  for  recon- 
sideration of  the  equitable  adjustment  to  include  the 
effects  of  erroneous  rejections  of  pipe  for  small  dia- 
meters, the  Board  found  that  the  effects  of  the  Govern- 
ment's actions  were  so  intermingled  with  the  effects 
of  actions  for  which  the  contractor  was  responsible 
that  no  formula  could  be  devised  to  make  a precise 
apportionment  of  the  causes  of  inefficiencies.  In  the 
absence  of  any  sound  basis  for  a precise  determination, 
the  Board  utilized  a jury  verdict  approach  to  allow  the 
contractor  an  equitable  adjustment  for  the  effects  of 
the  Government's  actions  early  in  the  production  of 
concrete  pipe. 

A££eals_of_Cen2Vi-Ro  of  Texas.  Inc..  IBCA-718-5-68  6 
I BC A- 7 5 5- 12- 6 8 "(June~277  1980)  87  I.D.  230 


Jurisdiction 

The  Board  has  no  jurisdiction  to  reform  a contract 
which  is  not  governed  by  the  provisions  of  the  Contract 
Disputes  Act  of  1978.  Therefore,  where  the  contract  is 
not  under  that  Act,  and  a construction  contractor  pre- 
sents some  evidence  in  support  of  a claim  that  the 
method  of  testing,  employed  by  the  Government  to  deter- 
mine the  compressive  strength  of  structural  concrete, 
is  unfair,  resulting  in  wrongful  monetary  penalties, 
but  fails  to  allege  or  prove  that  the  Government  did 
not  comply  with  the  contract  specifications  in  perform- 
ing such  testing,  the  Board  will  find  such  claim  to  be 
a request  for  reformation  of  the  contract  and  will  dis- 
miss the  claim  for  lack  of  jurisdiction. 

Appeal  of  Lamar  D.  Construction  Co. , IBCA-1224-11-78 
(May  20,  1980)  “ 87  I.D.  180 


Where  the  Board  finds  an  indefinite  quantity  opticn- 
type  contract  to  have  been  consummated  by  the  parties, 
as  opposed  to  a requirements-type  contract,  the  contrac- 
tor assumes  the  risk  of  whether  the  Government  will  order 
more  than  the  minimum  estimate  of  services  anticipated 
to  be  ordered,  and  the  Board,  as  a matter  of  law,  is 
without  jurisdiction  to  grant  an  equitable  adjustment  to 
the  contractor  under  the  changes  clause,  termination  for 
convenience,  or  other  contract  clauses  for  claimed  costs 
alleged  to  have  resulted  from  the  negligent  preparation 
of  maximum  estimates. 

Appeals  of  DOT  Systems,  Inc.,  IBCA-1197-6-78 , 

I BCA-1 204-8-78  (Sept7~307~l980)  87  I.D.  450 


Termination  for  Convenience 

Where  it  is  undisputed  that  the  Government  ordered 
the  minimum  amount  of  services  required  to  be  ordered 
under  an  indefinite  quantity  option  contract,  and  the 
Board  finds  that  the  failure  of  the  contractor  to  timely 
perform  delivery  of  the  last  seven  call  orders  for  ser- 
vices did  not  result  from  the  low  volume  of  work  ordered 
by  the  Government,  but  instead,  from  reduction  of  typing 
staff,  reduction  of  hours  of  typists  employed  to  perform 
the  contract,  and  failure  to  give  priority  to  the  con- 
tract work  over  other  work,  the  contractor  will  be  denied 
its  request  for  a conversion  of  a termination  for  default 
to  a termination  for  convenience  of  the  Government. 


CONTRACTS — Continued 

DISPUTES  AND  REMEDIES — Continued 
Termination  for  Default 
Generally 

The  contracting  officer's  decision  to  terminate 
for  default  a fixed  price  contract  for  the  delivery  of 
a single  forked  lift  truck  for  a stated  price  is  deemed 
proper  where  the  appellant  failed  to  timely  deliver  the 
truck  to  the  specified  delivery  point  by  the  specified 
contract  delivery  date. 

Appeals  of  Yale  Industrial  Trucks.  E a It i more/ Was bingtc  n^ 
Inc77  IECA-1287-7-79  6 IBCA-1293-8-79  (Sept.  12,  1980)” 

87  I.D.  407 


Where  a contract  specifies  the  complement  and 
standard  for  drilling  equipment  to  be  furnished,  nei- 
ther the  preaward  survey  of  appellant's  equipment,  nor 
the  commencement  of  performance  with  incomplete  and 
admittedly  ncncompliance  equipment  is  deemed  a waiver 
of  the  contract  requirement,  and  a default  termination 
after  issuance  of  a "cure  notice"  is  upheld  upon  the 
failure  of  the  contractor  to  provide  equipment  as 
specified  in  the  contract. 

Appeals  of  Allied  Drilling,  Inc..  IECA-1242-1-79  6 
I B C A - 1 2 50- 2-7  9 (Sept .~1 2 , 1980) 

87  I.D.  4 C 0 


Excess  Costs 

Where  the  Government  presented  evidence  of  imme- 
diate need  for  replacement  of  a forked  lift  truck  in 
need  of  repairs  and  presenting  a safety  hazard,  the 
Government's  action  to  reprocure  the  truck  from  the 
third  lowest  bidder  who  had  the  cnly  immediately  avail- 
able truck  complying  with  the  contract  standards  is 
deemed  proper  and  consistent  with  the  duty  to  mitigate 
the  reprocurement  costs. 

Appeals  of  lale  Industrial  Trucks,  Ealtimore/Washinqton , 
inc.7  I BC  A -1 2 8 7 -7—7 9 S IBCA-1293-8-79  (Sept.  127  19  e 0 ) 

87  I.D.  407 


PERFORMANCE  OR  DEFAULT 
Excusable  Delays 

Where  a contractor  seeks  relief  from  the  assess- 
ment of  liquidated  damages  for  delayed  completion  of 
the  contract  work  due  to  alleged  excessive  rain,  the 
claim  is  denied  for  want  of  proof  for  failure  to  shew 
that  the  amount  of  rain  constituted  unusually  severe 
weather. 

Appeal  of  J.  T.  Gregory  S Son . Inc..  IBCA-1260-4-79 
lApr7  30,  19807  ~ 87  I.D.  154 


A contractor  who  seeks  an  extension  of  time  under 
a standard  form  of  construction  contract  because  of  an 
alleged  excusable  cause  of  delay,  in  general,  has  the 
burden  of  proving  that  the  alleged  cause  of  delay  actu- 
ally existed,  that  it  met  the  criteria  of  excusatility 
prescribed  by  the  contract  and  that  it  delayed  the 
ultimate  completion  of  the  contract  as  a whole. 

Appeal  of  Wunschel  S Small.  Inc.  , IECA-1263-5-79 

7june~2?7~i9807 


Appeals  of  DOT-Systems^Inc,. , IBCA-1197-6-78, 

I BC A- 1204-8-78  lsept7~30,  1980)  87  I.D.  450 
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CONVEYANCES 

GENERALLY 

Where  over  the  course  of  several  decades  patented 
land  has  been  conveyed  according  to  the  description  in 
the  patent  by  willing  buyers  and  sellers  in  "arm's 
length"  transactions,  the  subsequent  grantees  of  the 
original  entrymen  had  a duty  to  identify  the  land  that 
they  were  purchasing,  and  the  Government  will  not  amend 
the  patent  to  substitute  other  public  land  simply  be- 
cause the  present  owner  believes,  or  even  proves,  that 
certain  of  the  land  settled  by  the  original  entryman 
was  misdescribed  by  him,  absent  any  showing  of  a basis 
for  equitable  relief. 

Georqe_Va l_Snow , 46  IBLA  101  (Feb.  29,  1980) 


Where  evidence  is  persuasive  that  certain  land  was 
included  in  a homestead  patent  as  the  consequence  of  an 
error  in  description,  and  other  land  was  settled,  im- 
proved and  occupied  for  several  decades  thereafter,  an 
application  to  reform  the  patent  will  be  allowed  where 
the  concerned  administrative  agencies  do  not  object, 
the  Government's  interests  are  not  unduly  prejudiced, 
no  third  party's  rights  are  affected,  and  substantial 
equities  of  the  applicant  will  thereby  be  preserved. 

Ma nt  le_Ranch_Corq,.  , 47  IBLA  17  (Apr.  11,  1980) 

87  I.D.  143 


COURTS 

Where  a United  States  district  court  has  ordered 
a lessee  to  adopt  a dual  accounting  method  of  deter- 
mining value  and  has  ordered  the  Department  to  require 
this  dual  accounting  from  the  lessee,  the  question  of 
the  propriety  of  the  Area  Supervisor's  order  doing  so 
is  apparently  res  judicata,  the  only  question  being 
whether  the  order  is  the  court's  final  action. 

* 46  IBLA  181  (War.  21,  1980) 


DESERT  LAND  ENTRY 
GENERALLY 

Where  an  applicant,  with  a preference  right  of  en- 
try, fails  to  properly  execute  and  sign  the  application 
for  a desert  land  entry,  the  applicant's  preference 
right  of  entry  is  extinguished;  the  application,  howev- 
er, may  be  treated  as  a regular  application  with  prior- 
ity established  from  the  date  of  signing. 

"Resident  citizen."  As  used  in  sec.  2 of  the  Act 
of  Mar.  3,  1891,  26  Stat.  1096,  43  U.S.C.  % 325  (1976), 
the  term  "resident  citizen"  refers  to  someone  who  is 
actually  living  in  the  State  at  the  time  of  entry,  and 
does  not  refer  to  individuals  who  have  established  tax 
or  voting  residency  within  a state  but  who  are  net 
actually  residing  therein. 

Sandy  C,  Baicy.  46  IBLA  140  (Mar.  19,  198C) 


An  application  for  a desert  land  entry  is  not 
properly  executed  under  43  CFR  2521.2  where  the  appli- 
cant fails  to  correctly  describe  the  land  applied  for. 
Subject  to  valid  intervening  rights  and  competing 
interests,  an  applicant  may  acquire  priority  from  the 
date  of  the  filing  of  the  statement  of  reasons  on  which 
the  correct  land  description  is  filed  with  the  BLM 
State  Office. 

Stephen_F._Bell.em,  48  IBLA  5 (May  27,  1980) 

P a tr icia_Ma n ni ng , 48  IBLA  244  (June  17,  1980) 

— Continued 


D E SE R T_L  A NC_ F N T R Y — Continued 
GENERALLY— Continued 


Nalcn  A.  Taylor.  48  IBLA  336  (July  3,  1980) 


Where  an  applicant  has  filed  two  desert  land  entry 
applications,  the  earlier  of  which  does  not  ccnfcrm  to 
the  classification  and  opening  order,  and  on  appeal  to 
this  Board  opts  for  the  second  application  to  the  exclu- 
sion of  the  first,  such  application  may  acquire  priority 
from  the  date  the  statement  of  reasons  was  filed,  sub- 
ject to  valid  intervening  rights  or  competing  interests 
in  the  land. 

A desert  land  applicant,  whose  application  is 
rejected  because  of  an  adverse  classification,  and  does 
not  timely  seek  appropriate  appellate  review  thereof, 
loses  whatever  rights  may  have  accrued  to  him  by  virtue 
of  the  application  and  he  will  not  enjoy  any  preference 
right  to  the  land  when  it  is  subsequently  classified  as 
suitable  for  desert  land  entry. 

Bruce  C.  Newcomb.  48  IBLA  263  (June  30,  I960) 


Where  the  Eureau  of  Land  Management  has  rejected 
desert  land  entry  applications  because  cultivation  cf 
the  jojoba  plant  would  not  meet  the  requirements  cf  the 
Desert  Land  Act,  and  where  appellants  submit  extensive 
data  and  analysis  in  an  attempt  to  rebut  the  ELM  conclu- 
sion, the  cases  may  be  remanded  to  BLM  for  further  con- 
sideration and  development  of  the  record. 

Joanne  F.  Wright  et  al..  49  IBLA  237  (Aug.  18,  I960) 


APPLICATIONS 

Where  an  applicant,  with  a preference  right  cf  en- 
try, fails  to  properly  execute  and  sign  the  application 
for  a desert  land  entry,,  the  applicant's  preference 
right  of  entry  is  extinguished;  the  application,  howev- 
er, may  be  treated  as  a regular  application  with  prior- 
ity established  from  the  date  of  signing. 

"Resident  citizen."  As  used  in  sec.  2 of  the  Act 
of  Mar.  3,  1691,  26  Stat.  1096,  43  U.S.C.  § 325  (1976), 
the  term  "resident  citizen"  refers  to  someone  who  is 
actually  living  in  the  State  at  the  time  cf  entry,  and 
does  not  refer  to  individuals  whe  have  established  tax 
or  voting  residency  within  a state  tut  who  are  net 
actually  residing  therein. 

Sandy  C.  Baicy.  46  IBLA  140  (Mar.  19,  1980) 


An  application  for  a desert  land  entry  is  net 
properly  executed  under  43  CFR  2521.2  where  the  appli- 
cant fails  to  correctly  describe  the  land  applied  for. 
Subject  to  valid  intervening  rights  and  competing 
interests,  an  applicant  may  acquire  priority  from  the 
date  of  the  filing  of  the  statement  of  reasons  cn  which 
the  correct  land  description  is  filed  with  the  ELM 
State  Office. 

Stephen  F.  Eellem.  48  IELA  5 (May  27,  1980) 

Fatricia  Manning.  48  IELA  244  (June  17,  I960) 

Nalon  A.  Taylor.  48  IELA  336  (July  3,  1980) 
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D E S E BT_L A N D_ E NT B Y — Co  n t i n u e d 
APPLICATIONS — Continued 

Where  an  applicant  has  filed  two  desert  land  entry 
applications,  the  earlier  of  which  does  not  conform  to 
the  classification  and  opening  order,  and  on  appeal  to 
this  Board  opts  for  the  second  application  to  the  exclu- 
sion of  the  first,  such  application  may  acquire  priority 
from  the  date  the  statement  of  reasons  was  filed,  sub- 
ject to  valid  intervening  rights  or  competing  interests 
in  the  land. 

A desert  land  applicant,  whose  application  is 
rejected  because  of  an  adverse  classification,  and  does 
not  timely  seek  appropriate  appellate  review  thereof, 
loses  whatever  rights  may  have  accrued  to  him  by  virtue 
of  the  application  and  he  will  not  enjoy  any  preference 
right  to  the  land  when  it  is  subsequently  classified  as 
suitable  for  desert  land  entry. 

Br uce_Ci_ Newcomb , 48  IBLA  263  (June  30,  1980) 


CLASSIFICATION 

A desert  land  applicant,  whose  application  is 
rejected  because  of  an  adverse  classification,  and  dees 
not  timely  seek  appropriate  appellate  review  thereof, 
loses  whatever  rights  may  have  accrued  to  him  by  virtue 
of  the  application  and  he  will  not  enjoy  any  preference 
right  to  the  land  when  it  is  subsequently  classified  as 
suitable  for  desert  land  entry. 

Bruce_Ci_Newcomb , 48  IBLA  263  (June  30,  1980) 


Certified  mailing  is  an  acceptable  form  of  ser- 
vice under  Department  practice.  43  CFB  1821.2-4. 
Sending  land  classification  proposals  and  decisions 
to  a petitioner-applicant  by  certified  mail  meets  the 
requirements  in  43  CFB  2450.3  and  2450.4  that  these 
documents  be  served  on  the  petitioner-applicant. 

Elber t_Oi_S o wer w i nex_ J r^ , 50  IBLA  15  (Sept.  9,  1980) 


CULTIVATION  AND  BECLA  MAHON 

Where  the  Bureau  of  Land  Management  has  rejected 
desert  land  entry  applications  because  cultivation  of 
the  jojoba  plant  would  not  meet  the  requirements  of  the 
Desert  Land  Act,  and  where  appellants  submit  extensive 
data  and  analysis  in  an  attempt  to  rebut  the  BLM  conclu- 
sion, the  cases  may  be  remanded  to  BLM  for  further  con- 
sideration and  development  of  the  record. 

Joanne  F.  Wright  et  al. . 49  IBLA  237  (Aug.  18,  1980) 


EXTENSION  OF  TIME 

BLM  properly  denies  a third  extension  of  time 
to  file  final  proof  of  compliance  on  a desert  land 
entry  and  cancels  that  entry  where  there  is  no  rea- 
sonable prospect  that  the  entryman  will  be  able  to 
make  final  proof  of  reclamation,  irrigation,  and  cul- 
tivation within  the  time  required  by  law. 

Lenard_Dx_Easter daix_Lorene  I._Easterdai,  51  IBLA 
132  (NovT  207  1980) 


EMINENT  EOEAIN 

(See_also  Irrigation  Claims — if  included  in  this  Index.) 

Eminent  domain  is  the  power  of  the  sovereign  to 
take  private  property  for  a public  use  without  the 
owner's  consent,  conditioned  on  payment  of  just  com- 
pensation. A state  has  no  right  to  condemn  Federally 
owned  lands  absent  consent  from  the  Congress  of  the 
United  States. 

State  of  Alaska.  46  IBLA  12  (Feb.  20,  1980) 


ENDANGEBEC  SPECIES  ACT  Of  1973 
GENEBALLY 

The  Endangered  Species  Act  of  1973,  including 
the  taking  prohibitions  of  sec.  9,  applies  to  Native 
Americans  exercising  treaty  hunting  and  fishing  rights. 

Application  of  the  Endangered  Species  Act  to  Native 
Americans  with  Treaty  Hunting  and  Fishing  Bights , 

M- 3 6 9 2 6 (Nov.  4,  198c7~  “ ~ 87  I.E.  525 


AMENDMENTS  CF  197e 

Where  a tourist  unknowingly  imports  a listed 
species  into  the  United  States  in  violation  of  the 
Endangered  Species  Act  of  1973,  the  legislative  his- 
tory of  the  1978  amendments  to  that  Act  indicates  that 
forfeiture  of  the  item  will  be  sought  rather  than  the 
imposition  of  a civil  penalty. 

Charles  B.  Bittenberry (Appellant)  v.  U.S.  fish  and 

Wildlife  Service [Appellee}.,  4 CHA  42  (Aug.  13,  1980) 


CONVENTION  ON  INTEBNATIONAL  TBADE  IN  ENDANGEBEC 
SPECIES  OF  WILD  FAUNA  AND  FLOBA 

A reexport  certificate  may  only  be  issued  pursuant 
to  the  Convention  on  International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora  when  the  country  cf 
import  is  satisfied  that  the  item  in  question  was 
imported  into  that  country  in  accordance  with  the 
Convention . 

Charles  B.  Bittenberry (Appellant)  v.  U.S.  Fish  and 

Wildlife  Service  “(Appellee).  4 CHA  42  (Aug.  ll , 196C) 


ENVIB0NMENTA1  POLICY  ACT 

(See  also  National  Environmental  Policy  Act  of  1 569 — if 
included  in  this  Index.) 

Where  an  administrative  decision  is  made  that  a 
proposed  action  is  not  a major  Federal  action  which 
will  significantly  affect  the  quality  of  the  human  en- 
vironment, so  that  no  environmental  impact  statement 
need  be  filed,  that  decision  will  be  affirmed  on  review 
if  it  appears  to  have  been  made  by  an  authorized  offi- 
cer, in  good  faith,  based  upon  a proper  and  sufficient 
environmental  analysis  record  compiled  in  accordance 
with  established  procedures,  and  is  the  reasonable 
result  of  his  study  of  such  record. 

Jul i e_ Adams_€t_al. , 45  I EL  A 252  (Feb.  4,  1980) 
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E MI KO  N HE  NT  ft  L_  PO  L I C Y_  A CT — Con  t i nu  6 d 

Where  it  is  implicit  in  an  administrative  deci- 
sion that  a proposed  action  is  not  a major  Federal 
action  which  will  significantly  affect  the  guality  of 
the  human  environment,  so  that  no  environmental  impact 
statement  need  be  filed,  that  decision  will  be  affirmed 
on  review  if  it  appears  to  have  been  made  by  an  autho- 
rized officer,  in  good  faith,  based  upon  a proper  and 
sufficient  environmental  analysis  record  compiled  in 
accordance  with  established  procedures,  and  is  the  rea- 
sonable result  of  his  study  of  such  record. 

J a mes_I^._Th  o mpson  , 51  IBLA  154  (Nov.  26,  1980) 


IMS  EON  WENT  AL_aUALITf 

(See_also  Water  Pollution  Control--if  included  in  this 

Index. ) 

GENERALLY 

The  Secretary  of  the  Interior  may  reguire  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a condition  precedent  to  the  issuance  of 
a lease.  Where  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  environmental  analysis 
reports  for  the  Uinta  National  Forest,  special  protec- 
tive stipulations  are  not  unreasonable,  per  se. 

Oil  and  gas  lessees  must  bear  the  expenses  occa- 
sioned by  compliance  with  stipulations  for  the  protec- 
tion of  other  land  use  values. 

Diane_Bi_Ka tz,  47  IBLA  177  (Nay  7,  1980) 


ENVIRONHENTAL  STATEHENTS 

Where  an  administrative  decision  is  made  that  a 
proposed  action  is  not  a major  Federal  action  which 
will  significantly  affect  the  guality  of  the  human  en- 
vironment, so  that  no  environmental  impact  statement 
need  be  filed,  that  decision  will  be  affirmed  on  review 
if  it  appears  to  have  been  made  by  an  authorized  offi- 
cer, in  good  faith,  based  upon  a proper  and  sufficient 
environmental  analysis  record  compiled  in  accordance 
with  established  procedures,  and  is  the  reasonable 
result  of  his  study  of  such  record. 

J a 1 _le__A da m s ejt a , 45  IBLA  252  (Feb.  4,  1980) 


where  a programmatic  environmental  impact  state- 
ment (EIS)  has  been  completed  and  this  has  been  sup- 
plemented by  a site-specific  environmental  analysis 
concerning  the  impacts,  mitigating  measures,  and  al- 
ternatives for  a specified  timber  sale,  the  law  does 
not  reguire  preparation  of  an  individual  EIS  for  the 
timber  sale  in  the  absence  of  a material  change  in 
circumstances  or  departure  from  policy  covered  in  the 
overall  EIS. 

E££§®£i§_2u£_Scenic_Enyir onment , 47  IBLA  276  (Hay  15, 
1980) 


Where  it  is  implicit  in  an  administrative  deci- 
sion that  a proposed  action  is  not  a major  Federal 
action  which  will  significantly  affect  the  guality  of 
the  human  environment,  so  that  no  environmental  impact 
statement  need  be  filed,  that  decision  will  be  affirmed 
on  review  if  it  appears  to  have  been  made  by  an  autho- 
rized officer,  in  good  faith,  based  upon  a proper  and 
sufficient  environmental  analysis  record  compiled  in 
accordance  with  established  procedures,  and  is  the  rea- 
sonable result  of  his  study  of  such  record. 

James_Ii_Thompsgn , 51  IBLA  154  (Nov.  26,  1980) 


EQUITABLE  AEJUEICATICN 
GENERALLY 

Where  ELH  classifies  a 4-acre  tract  as  suitable 
for  disposal  under  the  Small  Tract  Act,  thereby  segre- 
gating it  from  acguisition  under  other  public  land 
laws,  then  grants  an  individual  a lease  thereon  with 
option  to  purchase,  pursuant  to  which  the  lessee  con- 
structs buildings  and  occupies  the  tract,  the  pretest 
and  application  of  an  Alaska  Native,  made  for  the  first 
time  12  years  later,  will  be  rejected,  as  a matter  of 
law  and  eguity  where  the  Native  was  claiming  16C  acres 
of  different  land  during  the  preceding  6 years,  and  had 
made  no  assertion  of  interest  in  the  small  tract,  but 
rather  had  expressly  acknowledged  the  existence  cf  the 
leasehold . 

Ev e ly n_A lexa nd er , 45  IBLA  28  (Jan.  14,  1980) 


Where  a State  Office  rejects  a Native  allotment 
application  because  it  was  not  timely  filed  and  did  not 
have  the  reguired  certification  and  land  description, 
and  where  it  is  shown  such  deficiencies  were  beyond 
applicant's  control,  the  case  will  be  remanded  tc  the 
State  Office  to  allow  60  days  for  the  deficiencies  tc 
he  cured,  and  for  the  State  Office,  if  it  finds  sub- 
stantial compliance  with  the  law,  to  apply  doctrine  cf 
eguitable  adjudication  and  then  to  accept  the  applica- 
tion with  the  late  filing,  proper  certification,  and 
amended  land  description,  all  else  being  regular. 

Herbert  Herrmann.  45  IBLA  43  (Jan.  14,  1980) 


Where  over  the  course  of  several  decades  patented 
land  has  been  conveyed  according  to  the  description  in 
the  patent  by  willing  buyers  and  sellers  in  "arm's 
length"  transactions,  the  subseguent  grantees  of  the 
original  entrymen  had  a duty  to  identify  the  land  that 
they  were  purchasing,  and  the  Government  will  not  amend 
the  patent  to  substitute  other  public  land  simply  be- 
cause the  present  owner  believes,  or  even  proves,  that 
certain  of  the  land  settled  by  the  original  entryman 
was  misdescribed  by  him,  absent  any  showing  of  a basis 
for  eguitable  relief. 

George  Val  Snow.  46  IBLA  101  (Feb.  29,  1980) 


Eguitable  adjudication  cannot  be  properly  invoked 
on  behalf  of  an  appellant  who  has  no  interest  in  the 
entry  subject  to  the  proposed  adjudication. 

Nary  Olympic.  47  IBLA  58  (Apr.  14,  1980) 


No  decision  of  any  Federal  court,  or  any  formal 
decision  or  Instruction  issued  by  the  Department  cf  the 
Interior  has  ever  purported  to  hold  that  a mining  claim- 
ant is  not  reguired  under  30  U.S.C.  § 28  (1976)  tc  per- 
form annual  assessment  work.  Relevant  court  decisions 
deal  not  with  the  guestion  whether  oil  shale  claimants 
are  reguired  tc  comply  with  the  provisions  of  sec.  28, 
but  whether  the  United  States  is  a beneficiary  cf  a 
failure  tc  perform  the  assessment  work,  and  such 
decisions  expressly  note  that  a mining  claimant  is 
reguired  to  perform  labor  of  $100  annually  for  each 
claim. 

The  defense  of  laches  is  not  available  against  the 
Government  in  cases  involving  public  lands.  Even  were 
laches  determined  to  be  an  available  defense,  it  wculd 
clearly  be  circumscribed  by  the  same  limitations  sur- 
rounding the  doctrine  of  estoppel. 

United  States  v.  Catlin  Bohme  et  al..  United  States  v. 
Exxon  Corp.  et  al..  United  States  v.  Aidabelle  Ercwn 
et  al..  48  IELA  267  (June~307_1980)  87_i7t7~248 
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EQUITABLE  ADJUDICATION — Continued 
GENERALLY — Continued 

The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer  because  the  offerer  allegedly 
relied  on  the  acceptance  by  a State  Office  of  ELM,  of 
a plan  designed  by  the  offeror  to  remove  a fatal  defect 
in  the  offer,  where  the  offeror  had  both  constructive 
and  actual  knowledge  that  the  BLM  State  Office  employees 
are  subordinate  personnel  and  that  their  decisions  are 
subject  to  reversal  on  review  at  the  Secretarial  level. 

Donald  W.  Coyer,  Fred  L.  Engle,  d.b.a.  Resource  Service 

COix-Inc.! (Appellants);  Alfred  L.  Easterday.  Bureau  of 

IS3S£2!j3entsJ (0n_  Judicia  1_  Remand). , 

50~ IBLA  306  (Oct.  I«,~1980j'~  ""  " 

D.  R.  Weedon.  Jr.,  et  al. . 51  IBLA  378  (Dec.  31,  1980) 


SUBSTANTIAL  COBPLIANCE 

Where  a Native  allotment  applicant  has  not  estab- 
lished use  and  occupancy  of  the  lands  identified  in 
his  or  her  allotment  application,  the  applicant  has  not 
substantially  complied  with  the  Alaska  Native  Allotment 
Act  and  equitable  adjudication  under  43  CFH  1871.1-1 
cannot  be  properly  invoked. 

Ba Ei_01impi c , 47  IBLA  58  (Apr.  14,  1980) 


ESTOPPEL 

The  general  rule  is  that  reliance  on  erroneous  or 
incomplete  information  provided  by  Federal  employees 
cannot  create  any  rights  not  authorized  by  law. 

Estoppel  is  available  as  a defense  against  the 
Government  if  the  Government's  wrongful  conduct  threat- 
ens to  work  a serious  injustice  and  if  the  public's 
interest  would  not  be  unduly  damaged  by  the  imposition 
of  estoppel. 

Estoppel  of  the  Government  is  an  extraordinary 
remedy,  especially  as  it  relates  to  public  lands, 
and  is  to  be  applied  with  the  greatest  care  and 
circumspection. 

Royal_Har r i s , 45  IBLA  87  (Jan.  17,  1980) 


The  general  rule  is  that  reliance  on  erroneous  or 
incomplete  information  provided  by  Federal  employees 
cannot  create  any  rights  not  authorized  by  law. 

Dennis  L.  Latterv.  45  IBLA  219  (Jan.  31,  1980) 

* 46  IBLA  257  (Bar.  27,  1980) 


The  elements  of  an  estoppel  are  the  following: 

(1)  The  party  to  be  estopped  must  know  the  facts;  (2) 
he  must  intend  that  his  conduct  shall  be  acted  on  or 
must  so  act  that  the  party  asserting  the  estoppel  has  a 
right  to  believe  it  is  so  intended;  (3)  the  latter  must 
be  ignorant  of  the  true  facts;  and  (4)  he  must  rely  on 
the  former's  conduct  to  his  injury. 

Estoppel  of  the  Government  is  an  extraordinary 
remedy,  especially  as  it  relates  to  public  lands, 
and  is  to  be  applied  with  the  greatest  care  and 
circumspection. 

State  of  Alaska.  46  IBLA  12  (Feb.  20,  1980) 

Be r t_ Nx_S m i t hx_ 1 a u 1_S m i t h v.  Bureau  of  Land  Banaqe- 
mentT  48  IBLA  385  (July“ll7  1980) 


ESTO^FEl — Continued 

The  general  rule  is  that  reliance  on  erroneous  cr 
incomplete  information  provided  by  Federal  employees 
cannot  create  any  rights  not  authorized  by  law. 

The  United  States  is  not  bound  or  estopped  by  the 
acts  of  its  officers  or  agents  when  they  enter  into  an 
arrangement  or  agreement  to  do  or  cause  to  be  dene  what 
the  law  does  not  sanction  or  permit. 

Darrell  P.  Riggs.  Karen  Sue  Riggs.  46  IELA  132 
(Bar7  197  1980) 

George  W.  Burphv.  48  IBLA  123  (Bay  30,  1980) 


The  United  States  is  not  bound  or  estopped  by  the 
acts  of  its  officers  or  agents  when  they  enter  into  an 
arrangement  or  agreement  to  do  or  cause  to  be  dene  what 
the  law  does  not  sanction  or  permit. 

Dorothea  B.  Taylor.  Robert  Taylor.  46  IELA  19E 
"(Bar . 24,  1980) 


Reliance  on  erroneous  or  incomplete  information 
provided  by  Federal  employees  cannot  create  any  rights 
not  authorized  by  law. 

Nevada  Facific  Co..  Inc.,  46  IBLA  208  (Bar.  24,  1SEC) 

Thomas  Taggart.  46  IELA  350  (Apr.  8,  1980) 

Timm  Anderson.  47  IBLA  348  (Bay  21,  1980) 

R2be£t Wx_Bil lerx_Bax.jorie_Ei^£er_Biller , -1  IELA 

364  (Dec.  29,  1980) 


A party  seeking  to  estop  the  Office  of  Surface 
Bining  Reclamation  and  Enforcement  from  asserting  that 
the  party  did  not  have  a small  operator  exemption  for  a 
particular  permit  must  clearly  demonstrate  its  entitle- 
ment to  the  estoppel. 

Daniel  Bros.  Coal  Co. . 2 IBSBA  45  (Apr.  10,  1980) 

87  I.D.  138 


Reliance  on  incomplete  records  maintained  by 
Federal  land  offices  cannot  confer  upon  a hardrcck 
prospecting  permittee  any  rights  in  derogation  of  a 
prior  permittee. 

ASABCC.  Inc..  47  IELA  14  (Apr.  11,  1980) 


Reliance  upon  erroneous  advice  or  incomplete 
information  provided  by  BLB  employees  cannot  relieve 
the  owner  of  a mining  claim  of  an  obligation  imposed 
on  him  by  statute  or  relieve  him  of  the  consequences 
imposed  by  a statute  for  his  failure  to  comply  with 
its  requirements. 

Alva  Fx_Rockwell_and  Alva  A.  Rockwell.  47  IELA  272 
(Bay~l3,""l980) 

Darlene  Y.  Baymes  et  al..  49  IBLA  243  (Aug.  1£,  19  EC) 


Estoppel  will  not  lie  where  assertedly  misleading 
advice  is  timely  rebutted  by  the  adoption  of  a regula- 
tion clarifying  the  advice  given. 

Alice  E.  Deetz.  48  IBLA  59  (Bay  29,  1980) 


ESTOPPEL — Continued 

No  decision  of  any  Federal  court,  or  any  formal 
decision  or  Instruction  issued  by  the  Department  of  the 
Interior  has  ever  purported  to  hold  that  a mining  claim- 
ant is  not  required  under  30  U.S.C.  5 28  (1976)  to  per- 
form annual  assessment  work.  Relevant  court  decisions 
deal  not  with  the  question  whether  oil  shale  claimants 
are  required  to  comply  with  the  provisions  of  sec.  28, 
but  whether  the  United  States  is  a beneficiary  of  a 
failure  to  perform  the  assessment  work,  and  such 
decisions  expressly  note  that  a mining  claimant  is 
required  to  perform  labor  of  $100  annually  for  each 
claim. 

United  States  v.  Catlin  Bohme  et  al..  United  States  v. 

E: ei_a liA_Uni ted_Sta tes_y_;._Aidat elle_Bro wn 
et_ali(  48  IBLA  267  (June  30,  1980)  ~ 87  I.d7~248 


Estoppel  will  not  lie  where  assertedly  misleading 
advice  is  timely  rebutted  by  regulations  clarifying 
the  advice  given. 

Clayton  H.  Read.  Gerald  A.  Byres,  49  IBLA  271 
(Aug.  18,  1980) 


The  general  rule  is  that  reliance  upon  erroneous 
or  incomplete  information  or  opinions  provided  by  any 
officer,  agent,  or  employee  of  the  Department  cannot 
operate  to  vest  any  right  not  authorized  by  law. 

EnergY_l£I^i43_Ii!£a.»  50  I EL  A 9 (Sept.  5,  1980) 


The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer  because  the  offerer  allegedly 
relied  on  the  acceptance  by  a State  Office  of  ELK,  of 
a plan  designed  by  the  offeror  to  remove  a fatal  defect 
in  the  offer,  where  the  offeror  had  both  constructive 
and  actual  knowledge  that  the  BLM  State  Office  employees 
are  subordinate  personnel  and  that  their  decisions  are 
subject  to  reversal  on  review  at  the  Secretarial  level. 

Donald  H.  Coyer.  Fred  L.  Engle,  d.b.a.  Resource  Service 

Co^_i_Inci (A£pellantsX_i_Alf  red_L_._Easterd  ayJl_Bureau_of 

Land  Management (Respondents} (0n_ Judicial_Remand£  , 

50  IBLA  306~  (Oct.  14,  1980) 

Di_ Ri_Weed o nx_ J rix_e t_a 1^ , 51  IBLA  378  (Dec.  31,  1980) 


The  authority  of  the  united  States  to  enforce  a 
public  right  or  protect  a public  interest  is  not  viti- 
ated or  lost  by  acquiescence  of  its  officers  or  by 
their  laches,  neglect  of  duty,  failure  to  act,  or 
delays  in  the  performance  of  their  duties. 

Frederick  H.  Larson  v.  State  of  Utah.  50  IBLA  382 
(Oct.  22,  1980) 


EVIDENCE 

GENERALLY 

Where  an  Administrative  Law  Judge  found  that  there 
was  sufficient  evidence  of  the  reliability  of  the  assay 
certificates  to  justify  the  chief  expert  witness'  ac- 
ceptance and  consideration  thereof  in  forming  his  opin- 
ion, as  is  the  recognized  custom  among  geologists  and 
mining  engineers,  no  error  was  committed  in  overruling 
objections  to  admission  in  evidence  of  the  assay  cer- 
tificates. Material,  relevant  hearsay  is  admissible  in 
administrative  proceedings. 

Where  mineral  reports  submitted  in  connection  with 
a previous  contest  recited  only  that  a valuable  mineral 
had  been  discovered,  but  failed  to  include  a mineral 
examiner's  assessment  of  the  quantity  and  quality  of 


EVIDENCE — Continued 
GENERALLY — Continued 

the  valuable  mineral,  marketability,  or  costs  of  ex- 
traction and  transportation,  and  where  the  uncontra- 
dicted opinion  of  the  Government's  witness  was  that  the 
sampling  method  was  improper,  the  Administrative  law 
Judge  was  correct  in  according  little  weight  to  the 
reports. 

United  States  v.  Richard  G.  Clemans  et  al..  45  IBLA  64 
(Jan .~17  ,~1980 ) 


Exclusive  use  of  a leasing  service  address  on  of- 
fers to  lease,  promotional  material  which  emphasizes 
the  sales  ability  of  the  service,  past  use  of  a fcrH 
agreement  which  created  an  enforceable  interest  in  pro- 
spective leases,  past  actions  of  the  leasing  service 
related  thereto,  and  allegations  of  a tacit  understand- 
ing between  the  service  and  its  clients  are  speculative 
and  insufficient  as  a matter  of  law  to  demonstrate  the 
existence  of  a scheme  which  might  cause  rejection  of 
the  offers  under  43  CFR  3112.5-2. 

Ervin  J.  Powers.  45  I EL  A 186  (Jan.  30,  1980) 


In  determining  the  validity  of  a mining  claim  in  a 
Government  contest,  the  entire  evidentiary  record  must 
be  considered.  If  the  Government  fails  to  make  a suf- 
ficient prima  facie  case  against  a mining  claim,  the 
claimant  may  move  to  have  the  contest  dismissed  and 
rest  his  case.  However,  when  the  claimant  goes  forward 
with  his  evidence,  the  Administrative  Law  Judge  must 
consider  the  evidence  presented  and  weigh  it  in  accord- 
ance with  its  probative  value.  In  choosing  to  rebut 
the  case,  the  claimant  bears  the  burden  of  doing  sc  by 
a preponderance  of  the  evidence  and  bears  the  risk  of 
nenpersuasion  if  he  fails. 

United  States  v.  Clare  Williamson  and  Lacine  Eunice 
Co..,  4 5~  I BL  A~  2 64  (Feb.  4,~1980)  87  I.E.  34 


Evidence  submitted  on  appeal  after  an  initial  de- 
cision in  a mining  contest  may  not  be  relied  upon  in 
making  a final  decision  but  may  only  be  considered  to 
determine  if  the  hearing  should  be  reopened. 

United  States  v.  ludwiq  G.  Rosenkranz.  46  IELA  1C9 
"(Fet.  29,  1980) 


The  decision  of  an  Administrative  Law  Judge  will 
not  be  disturbed  on  appeal  where  the  preponderance 
of  the  evidence  supports  the  result  reached,  and  the 
appellants  have  not  pointed  out  any  error  in  the 
decision . 

United  States  v.  Roy  Peterson  6 Charles  R.  Sweet , 

47  IELA  92  (Apr.  23, ”980) 


While  the  testimony  of  a Government  mineral  exam- 
iner that  he/sbe  has  examined  a mining  claim  and  found 
no  evidence  of  mineralization  which  would  support  a 
discovery,  is  normally  sufficient  to  establish  a prima 
facie  case,  such  a conclusion  must  be  premised  on  a 
correct  standard  of  law.  Where  a Government  mineral 
examiner  applies  a standard  which  is  not  correct  under 
the  law,  his/her  opinion  as  to  a claim's  validity  can- 
not serve,  by  itself,  to  establish  a prima  facie  case 
of  invalidity. 

United  States  v.  George  C.  Booker  et  al..  48  IEIA  22 
Ilia  y 2 77” 9 8 C)  ~~  


EVIDENCE — Continued 

EVIDENCE — Continued 

GENERALLY — Continued 

BURDEN  CF  ERCOF — Continued 

The  Board  adopts  a decision  of  an  Administrative 
Law  Judge  holding  mining  claims  null  and  void  for  lack 
of  discovery  of  a valuable  deposit  of  an  uncommon  vari- 
ety of  limestone,  where  nondiscovery  is  established  by 
the  totality  of  the  evidence. 

When  the  Government  contests  a mining  claim  cn  a 
charge  of  lack  of  discovery,  the  Government  has  the 
burden  of  proving  a prima  facie  case;  the  burden  then 
shifts  to  the  mining  claimant  to  prove  by  a preponder- 
ance of  the  evidence  that  discovery  exists. 

United  States  v.  Joseph  J.  Seqna  et  al.,  49  IBLA  73 
(July  22,  1980) 

United  States  v.  Ludwig  G.  Rosenkranz,  46  IELA  ICS 
(Febl  29,  I960)' 

The  postmark  date  of  a rental  payment  for  an  oil 
and  gas  lease  is  generally  deemed  to  be  the  date  of 
mailing,  unless  there  is  satisfactory  corroborating 
evidence  to  support  the  lessee's  assertion  that  the 
mailing  occurred  at  a date  earlier  than  indicated  by 
the  postmark. 

Where  the  current  fair  rental  value  of  a small  tract 
lease  has  been  determined  in  accordance  with  accepted 
appraisal  procedures  and  the  lessee  contends  that  the 
rental  is  excessive,  the  burden  is  upon  the  lessee  tc 
prove  by  positive,  substantial  evidence  that  the  apprai- 
sal is  in  error. 

Kenneth  W.  Macek,  49  IBLA  153  (July  30,  1S80) 

Hyatt  Lake  Homeowners  Ass'n.  48  IELA  159  (June  S,  1S6C) 

The  Board  adopts  a decision  of  an  Administrative 
Law  Judge  holding  a placer  mining  claim  null  and  void 
for  lack  of  discovery  of  a valuable  mineral  deposit 
within  the  limits  of  the  claim,  where  nondiscovery 
clearly  is  established  by  the  evidence  of  record. 

In  a Government  contest  proceeding  to  determine  the 
validity  of  a mining  claim,  the  claimant  is  always  the 
proponent  of  the  rule  or  order,  always  the  one  claiming 
to  have  earned  the  benefit  of  the  mining  laws  through 
his  compliance  therewith.  Regardless  of  whether  the 
issue  on  which  the  validity  of  the  claim  rests  is  dis- 

United  States  v.  Charles  H.  Ledford  et  al.,  49  IBLA 
353  (Aug.  29,  1980) 

covery,  mode  of  location,  or  performance  of  assessment 
work,  the  relative  position  and  obligation  of  the  con- 
testant and  the  contestee  remain  the  same. 

ADMISSIBILITY 

United  States  v.  Catlin  Bohme  et  al..  United  States  v. 
Exxon  Core,  et  al..  United  States  v.  Aidabelle  Ercwn 
et  al. . 48  IELA  267  (June  30,  I960)  87  I.D.  248 

Where  an  Administrative  Law  Judge  found  that  there 
was  sufficient  evidence  of  the  reliability  of  the  assay 
certificates  to  justify  the  chief  expert  witness'  ac- 
ceptance and  consideration  thereof  in  forming  his  opin- 
ion, as  is  the  recognized  custom  among  geologists  and 
mining  engineers,  no  error  was  committed  in  overruling 
objections  to  admission  in  evidence  of  the  assay  cer- 
tificates. Material,  relevant  hearsay  is  admissible  in 
administrative  proceedings. 

A decision  reached  in  the  exercise  of  adminis- 
trative discretion  relating  to  the  adjudication  of 
grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  net 
represent  substantial  compliance  with  the  grazing  reg- 
ulations.. The  burden  is  upon  the  appellant  tc  shew 

United  States  v.  Richard  G.  Clemans  et  al . , 45  IBLA  64 
(Jan.  17,  19807 

by  substantial  evidence  that  a decision  is  improper  or 
unreasonable . 

BURDEN  OF  PROOF 

Bert  N.  Smith.  Paul  Smith  v.  Eureau  of  Land  Manaqe- 
ment,  48  IBLA  385  (July  11,  1980) 

In  determining  the  validity  of  a mining  claim  in  a 
Government  contest,  the  entire  evidentiary  record  must 
be  considered.  If  the  Government  fails  to  make  a suf- 
ficient prima  facie  case  against  a mining  claim,  the 
claimant  may  move  to  have  the  contest  dismissed  and 
rest  his  case.  However,  when  the  claimant  goes  forward 
with  his  evidence,  the  Administrative  Law  Judge  must 
consider  the  evidence  presented  and  weigh  it  in  accord- 
ance with  its  probative  value.  In  choosing  to  rebut 
the  case,  the  claimant  bears  the  burden  of  doing  so  by 
a preponderance  of  the  evidence  and  bears  the  risk  of 
nonpersuasion  if  he  fails. 

When  the  United  States  contests  a mining  claim,  it 
has  assumed  only  the  burden  of  going  forward  with  suf- 
ficient evidence  to  establish  a prima  facie  case  cn  the 
charges  in  the  contest  complaint.  The  burden  then 
shifts  to  the  contestee  to  refute,  by  a preponderance 
of  the  evidence,  the  Government's  case.  The  United 
States,  has  established  a prima  facie  case  when  a quali- 
fied Government  mining  engineer  testifies  that  he  has 
examined  the  claim  and  found  the  mineral  values  insuf- 
ficient to  support  the  discovery  of  a valuable  mineral 
deposit . 

United_States_Vi_Clare_Williamson_and_Lapine_Pumi.ee 
Co. . 45  IBLA  264  (Feb.  4,  1980)  87  I.D.  34 

United  States  v.  Ubehebe  Lead  Mines  Co.,  49  IEIA  1 
(July  15, 1980)" 

Where,  in  the  hearing  of  a mining  claim  contest  in 
which  the  presence  of  a mineral  deposit  within  the  lim- 
its of  a claim  is  at  issue  and  the  claim  is  accessible, 
it  is  established  that  the  Government  mineral  examiner 
made  no  professional  examination  of  certain  of  the  con- 
tested claims,  the  testimony  of  the  Government  mineral 
examiner,  without  more,  is  insufficient  to  establish  a 
prima  facie  case  of  invalidity. 

The  burden  of  proof  as  to  the  character  of  land 
applied  for  under  the  Swamp  Land  Acts  falls  upon  the 
applicant . 

State  of  California,  Stockdale  Development  Corp., 

51  IELA  3 (Oct.  28,  1980) 

United_States_vi_Ger ald_Hess,  46  IBLA  1 (Feb.  13,  1980} 
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EVIDENCE — Continued 
HEARSAY 

Where  an  Administrative  Lav  Judge  found  that  there 
was  sufficient  evidence  of  the  reliability  of  the  assay 
certificates  to  justify  the  chief  expert  witness'  ac- 
ceptance and  consideration  thereof  in  forming  his  opin- 
ion, as  is  the  recognized  custom  among  geologists  and 
mining  engineers,  no  error  was  committed  in  overruling 
objections  to  admission  in  evidence  of  the  assay  cer- 
tificates. Material,  relevant  hearsay  is  admissible  in 
administrative  proceedings. 

United  States  v.  Richard  G.  Clemans  et  al..  45  IBLA  64 
"(Jan.  17,  198  0)" 


PREPONDERANCE 

Where  the  Government  contests  mining  claims  cn  a 
charge  of  lack  of  discovery  of  a valuable  mineral  de- 
posit prior  to  the  date  when  such  minerals  were  no 
longer  subject  to  location,  the  claimant,  as  proponent 
of  the  rule,  has  the  ultimate  burden  of  proof  as  to 
validity  of  the  claim.  The  Government,  however,  must 
initially  present  sufficient  evidence  to  establish  a 
prima  facie  case.  The  burden  then  shifts  to  the  claim- 
ant to  show  by  a preponderance  of  credible  evidence 
that  a discovery  has  been  made  on  each  claim. 

Uni ted_States_vi_Clar e_Wi Ilia mson_and_La£ine_Pu mice 
Coi(  45  IBLA  264  (Feb.  47  1980)  87  I.C.  34 


PRESUMPTIONS 

Where  a mining  claimant  merely  asserts  that  because 
of  a 9-day  difference  between  the  posting  of  an  enve- 
lope and  the  date  received  stamp  of  BLM,  ELM  may  have 
mishandled  notices  of  location  submitted  in  attempted 
compliance  with  the  requirements  of  43  CFR  3833.1— 2 (fc)  , 
allegedly  causing  them  to  be  date  stamped  by  BLM  as 
untimely,  and  there  is  nothing  else  in  the  record  to 
support  this  conjecture  he  has  not  met  the  burden  of 
rebutting  the  presumption  that  BLM  officials  have  prop- 
erly discharged  their  duties  in  receiving  and  promptly 
date  stamping  all  such  notices  tendered  to  them. 

Henry  D.  Friedman,  49  IBLA  97  (July  28,  1980) 


Where  oil  and  gas  lease  applicants  contend  that  ELM 
wrongly  excluded  three  of  their  simultaneous  offers  from 
a drawing  for  not  paying  the  filing  fees  when  in  fact 
the  fees  had  accompanied  the  offers  and  been  deposited 
by  BLM,  but  fail  to  provide  sufficient  evidence  of  such 
payments  after  having  been  afforded  reasonable  opportun- 
ity to  do  so,  the  duties  of  the  BLM  officials  will  be 
presumed  to  have  been  properly  discharged. 

Cassius_C_.  _E££er  son_et_ali , 50  IBLA  231  (Sept.  30,  1980) 


There  is  a legal  presumption  of  regularity  which 
supports  the  official  acts  of  public  officers  and  the 
proper  discharge  of  their  official  duties.  Where  the 
record  reveals  no  conclusive  evidence  that  an  appeal 
was  filed  timely,  but  the  responsible  official  has 
referenced  in  correspondence  that  the  appeal  was  timely, 
the  presumption  of  administrative  regularity  will  attach 
and  the  appeal  considered  as  timely  filed. 

Freder ick_H_i_Lar son_vi_Sta te_of _Utah , 50  IBLA  382 
(Oct.  22,  1980) 


EVIDENCE — Continued 
PRIMA  FACIE  CASE 

Where  the  Government  contests  mining  claims  cn  a 
charge  of  lack  of  discovery  of  a valuable  mineral  de- 
posit prior  to  the  date  when  such  minerals  were  nc 
longer  subject  to  location,  the  claimant,  as  proponent 
of  the  rule,  has  the  ultimate  burden  of  prccf  as  to 
validity  of  the  claim.  The  Government,  however,  must 
initially  present  sufficient  evidence  to  establish  a 
prima  facie  case.  The  burden  then  shifts  tc  the  claim- 
ant to  show  by  a preponderance  of  credible  evidence 
that  a discovery  has  been  made  on  each  claim. 

United  States  v.  Clare  Williamson  and  Lapine  Pumice 
CoT  ,~45~lil  A_  2 64  "(FebT  4,  1980)  87~i7d7  34 


Where,  in  the  hearing  of  a mining  claim  contest  in 
which  the  presence  of  a mineral  deposit  within  the  lim- 
its of  a claim  is  at  issue  and  the  claim  is  accessible, 
it  is  established  that  the  Government  mineral  examiner 
made  no  professional  examination  of  certain  of  the  con- 
tested claims,  the  testimony  of  the  Government  mineral 
examiner,  without  more,  is  insufficient  to  establish  a 
prima  facie  case  of  invalidity. 

The  mere  fact  that  mining  claims  are  allegedly 
located  in  the  same  kind  of  area  with  the  same  topogra- 
phy as  other  claims  where  there  has  teen  nc  discovery 
does  not,  without  more,  support  the  conclusion  that 
there  is  no  discovery  on  the  former  claims.  Geologic 
inference  drawn  from  such  alleged  similarities  is  in- 
sufficient by  itself  to  show  that  no  discovery  has  been 
made  on  the  claims. 

Unccntradicted  evidence  of  nonproducticn  of  a min- 
ing claim,  which  has  continued  over  a period  of  years, 
is  sufficient,  without  more,  to  establish  a prima  facie 
case  of  invalidity  of  the  mining  claim. 

United  States  v.  Gerald  Hess.  46  IEIA  1 (Feb.  13,  1980) 


The  assertion  that  annual  assessment  work  has  not 
been  performed  is  the  assertion  of  a negative  fact.  If 
an  examination  of  the  mining  claims  and  the  nearby  lands 
does  not  reveal  the  accomplishment  of  the  reguired  work, 
and  there  is  no  record  of  any  such  work  having  teen  per- 
formed, then  evidence  to  this  effect  would  be  sufficient 
to  establish  a prima  facie  case.  It  would  then  devolve 
upon  the  claimant  to  show  by  a preponderance  of  the 
countervailing  evidence  that  he  has  substantially  com- 
plied with  the  statute. 

United  States  v.  Catlin  Eohme  et  al..  United  States  v. 
Exxon  Corp.  et  al..  United  States  v_,  Aidabelle  Ercwn 
et  al. . 4 8~ IE L A~ 2 67  ljune~307  1980j  87-I7d7~248 


SUFFICIENCY 

Exclusive  use  of  a leasing  service  address  on  of- 
fers to  lease,  promotional  material  which  emphasizes 
the  sales  ability  of  the  service,  past  use  of  a fern 
agreement  which  created  an  enforceable  interest  in  pro- 
spective leases,  past  actions  of  the  leasing  service 
related  thereto,  and  allegations  of  a tacit  understand- 
ing between  the  service  and  its  clients  are  speculative 
and  insufficient  as  a matter  of  law  to  demonstrate  the 
existence  of  a scheme  which  might  cause  rejection  of 
the  offers  under  43  CFR  3112.5-2. 

Ervin  J.  Powers.  45  IBLA  186  (Jan.  30,  1980) 
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EVIDENCE — Continued 

SUFFICIENCY — Continued 

The  mere  fact  that  mining  claims  are  allegedly 
located  in  the  same  kind  of  area  with  the  same  topogra- 
phy as  other  claims  where  there  has  been  no  discovery 
does  not,  without  more,  support  the  conclusion  that 
there  is  no  discovery  on  the  former  claims.  Geologic 
inference  drawn  from  such  alleged  similarities  is  in- 
sufficient by  itself  to  show  that  no  discovery  has  been 
made  on  the  claims. 

United_States_vi_Ger ald_Hess,  46  IBLA  1 (Feb.  13,  1980) 


While  the  testimony  of  a Government  mineral  exam- 
iner that  he/she  has  examined  a mining  claim  and  found 
no  evidence  of  mineralization  which  would  support  a 
discovery,  is  normally  sufficient  to  establish  a prima 
facie  case,  such  a conclusion  must  be  premised  on  a 
correct  standard  of  law.  Where  a Government  mineral 
examiner  applies  a standard  which  is  not  correct  under 
the  law,  his/her  opinion  as  to  a claim's  validity  can- 
not serve,  by  itself,  to  establish  a prima  facie  case 
of  invalidity. 

United  States  v.  George  C.  Hooker  et  al. . 48  IBLA  22 
(Hay  27,  1980) 


Where  oil  and  gas  lease  applicants  contend  that  BLH 
wrongly  excluded  three  of  their  simultaneous  offers  from 
a drawing  for  not  paying  the  filing  fees  when  in  fact 
the  fees  had  accompanied  the  offers  and  teen  deposited 
by  BLH,  but  fail  to  provide  sufficient  evidence  of  such 
payments  after  having  been  afforded  reasonable  opportun- 
ity to  do  so,  the  duties  of  the  BLH  officials  will  be 
presumed  to  have  been  properly  discharged. 

Cassius  C.  Epperson  et  al..  50  IBLA  231  (Sept.  30,  1980) 


WEIGHT 

While  the  testimony  of  a Government  mineral  exam- 
iner that  he/she  has  examined  a mining  claim  and  found 
no  evidence  of  mineralization  which  would  support  a 
discovery,  is  normally  sufficient  to  establish  a prima 
facie  case,  such  a conclusion  must  be  premised  on  a 
correct  standard  of  law.  Where  a Government  mineral 
examiner  applies  a standard  which  is  not  correct  under 
the  law,  his/her  opinion  as  to  a claim's  validity  can- 
not serve,  by  itself,  to  establish  a prima  facie  case 
of  invalidity. 

United  States  v.  George  C.  Hooker  et  al..  48  IBLA  22 
(Hay~27,  19807  --  - - 


EXCHANGES  OF  LAND 

(See_also  Indian  Lands,  Private  Exchanges,  State 

Exchanges,  Wildlife  Refuges  S Projects--if  included 
in  this  Index.) 

GENERALLY 

Where  an  oil  and  gas  lease  has  inadvertently  been 
issued  for  land,  part  of  which  was  the  subject  of  a 
forest  exchange  application,  the  cancellation  of  that 
part  of  the  lease  will  be  reversed  if  the  exchange  ap- 
plication did  not  include  the  mineral  estate  and  has 
been  withdrawn  by  the  proponent,  and  no  other  obstacle 
or  objection  to  the  lease  exists. 

Kerr-HcGee  Corp..  46  IBLA  156  (Har.  19,  1980) 


EX C H A N GE S_ CE_ LAND — Continued 
GENERALLY — Continued 

An  exchange  application  tendered  pursuant  tc 
43  CFR  Subpart  3526  is  properly  rejected  by  EIH  where 
a preference  right  lease  applicant  has  not  demonstrated 
to  the  secretary  that  he  has  a preference  right  to  a 
lease. 

John  S^  Wold,  Eugene  V._Simons,  48  IE1A  106  (Kay  30, 
19807 


EXECUTIVE  ORDERS  AND  PROC L A H ATIC N S 

A Presidential  proclamation,  which  extended  the 
boundaries  of  a forest  reserve  and  which  specifically 
stated  that  prior  proclamations  respecting  the  reserve 
were  "superseded,"  had  the  effect  of  and  was  construed 
as  restoring  to  entry  lands  earlier  withdrawn  by  a Sec- 
retarial order  which  reserved  from  public  entry,  for 
protection  of  giant  sequoia  trees,  a township  situated 
within  the  boundaries  of  the  forest  reserve.  This  con- 
clusion is  particularly  compelling  in  view  of  the  long 
continued  course  of  administrative  action  treating  the 
subject  township  as  having  been  restored  to  entry  for 
purposes  of  prospecting,  locating  and  developing  min- 
eral resources,  subject  to  compliance  with  the  rules 
and  regulations  pertaining  to  forest  reserves. 

Dolores  Olsen  and  Wesley  E.  Hace.  et  al.,  45  IEIA  232 
(FetT  47  19 ec)  ~ ’ 


FEDERAL  EHPLOYEES  AND  OFFICERS 
(See_also  Administrative  Authority,  Claims  Against  the 
United  States,  Officers  6 Employees — if  included  in  this 
Index.) 

GENERALLY 

Idaho  Economically  Homogeneous  Area  survey  failed 
to  conform  tc  5 U.S.C.  s 5911  (1976)  and  implementing 
regulations  when  values  from  urban  and  rural  areas  were 
averaged  to  reach  rental  values  for  an  entire  state 
without  regard  to  difference  in  rents  between  cities 
and  rural  or  small  town  localities.  The  rental  rate 
figures  derived  from  mere  averaging  of  values  dees  net 
result  in  reasonable  values  required  by  law. 

Duane  H.  Edvenson.  D-79-9  (Har.  3,  1980) 


Pursuant  to  5 U.S.C.  $ 5911  (1976),  the  appraisal 
of  Government-furnished  quarters  at  the  Polacca  Day 
School,  Hopi  Indian  Agency,  by  the  Eureau  of  Indian 
Affairs,  Phoenix  Area  Office,  and  the  resulting  adjust- 
ment of  basic  rental  rates  were  based  upon  the  reason- 
able value  of  the  quarters  to  the  employees  in  the 
circumstances  under  which  provided,  occupied,  or  made 
available. 

Daniel  I.  Clavio.  4 CHA  54  (Sept.  11,  1980) 


AUTHORITY  10  BIND  GCVERNHENT 

The  general  rule  is  that  reliance  on  erroneous  cr 
incomplete  information  provided  by  Federal  employees 
cannot  create  any  rights  not  authorized  by  law. 

Royal  Harris.  45  IBLA  87  (Jan.  17,  1980) 

Dennis  L.  Lattery.  45  IBLA  219  (Jan.  31,  1980) 

Harko  and  Yarrow  Lewis.  46  IBLA  257  (Mar.  27,  I960) 
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FEDERAL_EHPLgYEES_AND_OFFICERS — Continued 

AUTHORITY  TO  BIND  GOVERNMENT — Continued 

The  general  rule  is  that  reliance  on  erroneous  or 
incomplete  information  provided  by  Federal  employees 
cannot  create  any  rights  not_authorized_by_law. 

The  United  States  is  not  bound  or  estopped  by  the 
acts  of  its  officers  or  agents  when  they  enter  into  an 
arrangement  or  agreement  to  do  or  cause  to  be  done  what 
the  law  does  not  sanction  or  permit. 

Darr ell_P_i_Riggsi_Karen_Sue_Riggs , 46  IELA  132 
(Mar.  197  1980) 

George_ WX_M u rphy , 48  IBLA  123  (May  30,  1980) 


The  United  States  is  not  bound  or  estopped  by  the 
acts  of  its  officers  or  agents  when  they  enter  into  an 
arrangement  or  agreement  to  do  or  cause  to  be  done  what 
the  law  does  not  sanction  or  permit. 

Dorothea  Mx_Tay 1 orx_Ro ber t_Tay lor , 46  IBLA  198 
(Mar.  247  1980) 


Reliance  on  erroneous  or  incomplete  information 
provided  by  Federal  employees  cannot  create  any  rights 
not  authorized  by  law. 

N evada_Paci f ic_Coxx_I ncx , 46  IBLA  208  (Mar.  24,  1980) 

Thomas_Taggar t , 46  IBLA  350  (Apr.  8,  1980) 

Ti JS JS_A « 47  IBLA  348  (May  21,  1980) 

Ro be rt_Wi_Millerx_Marjprie_Ei£per_ Miller , 51  IBLA 
364  (Dec.  29,  1980) 


Reliance  upon  erroneous  or  incomplete  information 
provided  by  employees  of  the  Bureau  of  Land  Management 
cannot  create  any  rights  not  authorized  by  law. 

Clayton_Hx_Read_and_Gerald_Ax_Myres,  ‘♦9  IELA  200 
(Aug.  11,  19807 

Clayton  H.  Read,  Gerald  A.  Myres.  49  IBLA  271 
(Aug.  18,  1980) 


The  general  rule  is  that  reliance  upon  erroneous 
or  incomplete  information  or  opinions  provided  by  any 
officer,  agent,  or  employee  of  the  Department  cannot 
operate  to  vest  any  right  not  authorized  by  law. 

Enerpy_Trading_Inci,  50  IBLA  9 (Sept.  5,  1980) 


The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer  because  the  offeror  allegedly 
relied  on  the  acceptance  by  a State  Office  of  BLM,  of 
a plan  designed  by  the  offeror  to  remove  a fatal  defect 
in  the  offer,  where  the  offeror  had  both  constructive 
and  actual  knowledge  that  the  BLM  State  Office  employees 
are  subordinate  personnel  and  that  their  decisions  are 
subject  to  reversal  on  review  at  the  Secretarial  level. 

Dona  ld_Hi_Cpyer_l_Fred_Li_Engle_t_dibiai_  Resour  ce_  Service 

Coxx_Incx (Appellants);  Alfred  L.  Easterday.  Eureau  of 

I;3nd_Ma  nape  men  t [Respondents}. [On_Judicial_  Remand). , 

50  IBLA  306  (Oct.  14,  1980) 

DX_R x_Weedonx_ Jrxx_et_alx , 51  IBLA  378  (Dec.  31,  1980) 


FEDERAL  LAND  POLICY  AND  MANAGEMENT  ACT  OF  1976 
(See_alsp  Bearings — if  included  in  this  Index.) 

GENERALLY 

The  townsite  laws  were  repealed  by  sec.  7 C 3 of  the 
Federal  Land  Policy  and  Management  Act  of  1976  (EIIKA), 
90  Stat.  2790,  and  the  initiation  of  an  occupancy  claim 
pursuant  to  any  of  the  repealed  laws  after  the  effec- 
tive date  of  FIEMA,  Cct.  21,  1976,  does  not  constitute 
a valid  existing  right  which  would  survive  ELEMA. 

a 1_ H ar r i s , 45  IBLA  87  (Jan.  17,  1980) 

nni t I ery , 45  IELA  219  (Jan.  31,  I960) 

Darrell  P.  Riggs.  Karen  Sue  Riggs.  46  IELA  132 
(Mar7~19  ,~1980) 

Dorothea  M.  Taylor,  Robert  Taylor.  46  IELA  198 
"(Mar.  24,  1980) 

Thomas  Taggart.  46  IBLA  350  (Apr.  8,  1980) 

George  W.  Murphy.  48  IELA  123  (May  30,  I960) 

Stephen  Kenycn  et  al..  51  IBLA  368  (Dec.  30,  1980) 


Under  sec.  701(b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA) , wilderness  review 
under  sec.  603  of  FLPMA  is  applicable  to  Oregon  and 
California  railroad  (CSC)  lands  only  to  the  extent 
that  it  is  consistent  with  the  Act  of  Aug.  26,  1937. 
The  Act  reguires  06C  lands  to  be  managed  for  per- 
manent forest  production.  No  wilderness  review  is 
required  where  the  CSC  lands  are  being  managed  fcr 
commercial  timber  production. 

Julie  Adams  et  al..  45  IBLA  252  (Feb.  4,  1980) 


The  provisions  of  sec.  603  (a) , FLPMA,  reguiring 
the  Secretary  to  review  those  roadless  areas  of  5,CC0 
acres  or  more  having  wilderness  characteristics  dees 
not  apply  to  revested  Oregon  and  California  (CSC)  Rail- 
road lands  classified  as  timberlands. 

Oregon  Wilderness  Coalition.  45  IBLA  347  (Feb.  7,  198C) 


Where  regulations  implementing  sec.  314  of  the 
Federal  land  Eolicy  and  Management  Act  of  1976  require 
reference  to  the  Bureau  of  Land  Management  serial  num- 
ber under  which  a mining  claim  is  recorded  for  future 
recordings,  a claimant  fails  to  include  the  number  when 
he  files  a notice  of  assessment  work,  and  he  is  specif- 
ically informed  of  this  and  other  requirements,  tut 
fails  to  furnish  the  number,  the  filing  is  unaccepta- 
ble, and  failure  to  comply  with  the  filing  requirements 
constitutes  abandonment  of  the  claim,  as  provided  by 
the  Act. 

45  IBLA  389  (Feb.  13,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  has  until  Oct.  22,  1979,  to 
record  the  location.  Recordation  is  effected  by  filing 
a copy  of  the  location  notice  or  certificate  with  the 
proper  BLM  office. 

Failure  to  comply  with  the  regulations  governing 
recordation  of  assessment  work  or  notice  of  intention 
to  held  mining  claims  must  result  in  a conclusive  find- 
ing that  the  mining  claim  has  been  abandoned. 

H._L._Smith,  46  IBLA  62  (Feb.  22,  1980) 
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FEDERAL  LAND  POLICY  AND  MANAGEMENT  ACT  OF  1976  — Con t i n u e d 
GENERALLY — Continued 

The  regulations  governing  recordation  of  mining 
claims  are  mandatory,  and  failure  to  comply  therewith 
must  result  in  a finding  that  the  claim  has  been  aban- 
doned. Where,  under  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  Oct.  21,  1976,  43  U.S.C. 

§ 1744  (1976),  and  43  CFR  3833.1-2,  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  fails  to  file  a notice  of  location  cf  the  claim 
with  the  proper  Bureau  of  Land  Management  Office  on  or 
before  Oct.  22,  1979,  the  mining  claim  is  properly  de- 
clared abandoned  and  void. 

Joh n_Wa 1 ter _Cha ney , 46  IBLA  229  (Mar.  27,  1980) 


Where  BLM  purportedly  has  appraised  the  property 
on  which  appellant  allegedly  has  an  occupancy  lease  is- 
sued pursuant  to  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  § 1732  (1976),  and  appellant 
submits  evidence  which  raises  a guestion  as  to  whether 
the  correct  property  was  appraised,  supported  by  a 
statement  from  an  independent  real  estate  appraiser, 
and  presents  other  data  which  challenges  the  validity 
of  the  appraisal,  the  State  Office  decision  will  be 
vacated  and  the  case  remanded  to  BLM  for  consideration 
of  whether  a new  appraisal  is  warranted. 

J a mes_Ti_B r o w n , 46  IBLA  265  (Mar.  27,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  Oct.  21,  1976,  43  U.S.C.  4 1744  (1976), 
and  43  CFR  3833.1-2,  the  owner  of  a lode  mining  claim, 
located  after  Oct.  21,  1976,  must  file  a notice  of  re- 
cordation of  the  claim  with  the  proper  Bureau  of  Land 
Management  Office  within  90  days  of  location  of  the 
claim.  Failure  to  so  file  is  deemed  conclusively  to 
constitute  an  abandonment  of  the  claim  by  the  owner  and 
renders  the  claim  void. 

iSEXl-Rhodes,  46  IBLA  287  (Mar.  31,  1980) 


Regulation  43  CFR  3833.1-2  (d)  requires  that  each 
claim  or  site  filed  shall  be  accompanied  by  a $5  ser- 
vice fee,  which  is  not  returnable.  A notice  or  cer- 
tificate of  location  will  not  be  accepted  if  it  is  not 
accompanied  by  the  service  fee  and  will  be  returned  to 
the  owner. 

Phyllis  Wood  et  al. . 46  IBLA  309  (Apr.  4,  1980) 

Beth  Hallory . 47  IBLA  296  (May  19,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  4 1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a mining  claim 
located  before  Oct.  21,  1976,  must  file  a copy  of  the 
official  record  of  the  notice  or  certificate  of  location 
with  the  proper  Bureau  of  Land  Management  Office  on  or 
before  Oct.  22,  1979.  These  requirements  are  mandatory 
and  failure  to  comply  is  deemed  conclusively  to  consti- 
tute an  abandonment  of  the  claim  by  the  owner. 

Glen_J.__McCrorey_and  Deloris  McCrorey,  46  IBLA  355 
(Apr.  8 ,~ 1980)  ~ ' 

Cleo_May_Freshi_Marjorie_Pi_Deterts,  50  IBLA  363 
"(Oct.“l67  1980) 

Robert  E.  Donahue.  50  IBLA  374  (Oct.  21,  1980) 


FEDERAL  1ANC  ECLICY  ANE  MANAGEMENT  ACT  CF  1976  — Continued 
GENERALLY — Continued 

Under  sec.  314  of  the  federal  Land  Policy  and  Man- 
agement Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  4 1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a lode  mining 
claim,  located  after  Oct.  21,  1976,  must  file  a notice 
of  recordation  of  the  claim  with  the  proper  Eureau  of 
Land  Management  Office  within  90  days  of  location  cf 
the  claim.  Failure  to  so  file  is  deemed  conclusively 
to  constitute  an  abandonment  of  the  claim  by  the  owner 
and  renders  the  claim  void. 

George_Toole,  47  IBLA  89  (Apr.  21,  1980) 

Arthur  W.  Schmidt.  47  IELA  143  (May  6,  1980) 

Virginia  Edwards.  47  IELA  301  (May  19,  1980) 


The  regulations  governing  recordation  of  mining 
claims  are  mandatory,  and  failure  to  comply  therewith 
must  result  in  a finding  that  the  claim  has  been  aban- 
doned. Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  4 1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  an  unpat- 
ented mining  claim  located  on  or  before  Cct.  21,  1976, 
must  file  a copy  of  the  official  notice  of  location  or 
certificate  of  location  of  the  claim  with  the  proper 
Bureau  of  land  Management  Office  on  or  before  Cct.  22, 
1979,  failing  which  the  claim  is  properly  deemed  aban- 
doned and  void. 

Sheldon  Marqen.  47  IELA  118  (Apr.  28,  1980) 


Under  43  U.S.C.  4 1744(b)  (1976)  and  43  CER 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Cct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Eureau 
of  Land  Management  Office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  4 1744(c)  (1976)  and 

43  CFR  3833.4.  Timely  transmittal  of  the  documents 
to  the  wrong  BLM  Office  does  not  meet  the  requirements 
where  the  documents  are  not  filed  in  the  proper  office 
timely. 

John  S.  Henson . 47  IBLA  129  (Apr.  29,  1980) 


Under  43  U.S.C.  4 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Cct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Eureau 
of  land  Management  Office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  4 1744(c)  (1976)  and 

43  CFR  3833.4.  A document  received  by  ELM  on  Cct.  24, 
1979,  is  not  timely  filed. 

Dwight  F.  Kennedy.  47  IBLA  132  (Apr.  29,  1980) 


Under  43  U.S.C.  4 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Cct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  cr  certifi- 
cate of  location  of  the  claim  with  the  proper  Eureau 
of  land  Management  Office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  4 1744(c)  (1976)  and 

43  CFR  3833.4.  Filing  in  a ELM  District  Office  rather 
than  the  designated  ELM  State  Office  is  not  sufficient. 


Sloan , 47  IBLA  146  (May  6,  1980) 
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FEDERAL  LAND  POLICY  AND  MANAGEMENT  ACT  OF  1976  — Co n t i n U ed 
GENERALLY — Continued 

Under  43  U.S.C.  5 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  must  have  filed  a copy  of 
the  official  record  of  the  notice  or  certificate  of 
location  of  the  claim  with  the  proper  Bureau  of  Land 
Management  Office  on  or  before  Oct.  22,  1979,  or  the 
claim  will  be  deemed  to  be  conclusively  abandoned  and 
void  under  43  U.S.C.  5 1744(c)  (1976)  and  43  CFR 

3833.4. 

Eted_ Ai_Du n ham , 47  IBLA  152  (May  6,  1980) 
George_Ji_Burne_tt , 50  IBLA  124  (Sept.  24,  1980) 
i2££aiH§_]32Jl£ » 50  IBLA  147  (Sept.  26,  1980) 

Countx_of_I m^er ial , 51  IBLA  250  (Dec.  15,  1980) 

Stephen  Greist.  51  IBLA  287  (Dec.  17,  1980) 


The  standard  of  review  in  the  case  of  rights- 
of-way  applications  for  domestic  water  pipelines  is 
whether  the  decisions  demonstrate  a reasoned  analysis 
of  the  factors  involved,  with  due  regard  for  the  public 
interest.  A decision  by  ELM,  made  in  exercise  of  its 
discretion,  will  be  affirmed  in  the  absence  of  suffi- 
cient reason  to  disturb  it. 

"Public  sentiment"  and/or  "public  opposition"  are 
not  synonymous  with  "the  public  interest"  as  used  in 
FLPMA.  That  Act  addresses  the  "national  interest." 

BLM  is  not  required  to  accede  to  the  wishes  of  a vocal 
group  in  making  its  decision. 

Where  the  bases  of  decisions  rejecting  rights-of- 
way  applications  for  domestic  water  facility  are  con- 
tradicted by  the  Environmental  Analysis  Report  on  the 
project  and  alternatives  enumerated  therein,  and  where 
BLM  failed  to  consider  possible  mitigating  actions  sug- 
gested by  appellant,  the  decisions  will  be  vacated  and 
remanded  for  further  consideration. 

Eas t_Can^on_Ir r iga t ion_Co_. , 47  IBLA  155  (May  6,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  must  have  filed  a copy  of 
the  official  record  of  the  notice  or  certificate  of 
location  of  the  claim  with  the  proper  Bureau  of  Land 
Management  Office  on  or  before  Oct.  22,  1979,  or  the 
claim  will  be  deemed  to  be  conclusively  abandoned  and 
void  under  43  U.S.C.  5 1744(c)  (1976)  and  43  CFR 

3633.4.  Documents  filed  in  the  proper  BLM  office 
after  that  date  cannot  be  accepted  even  if  they  were 
erroneously  transmitted  to  the  Montana  Department  of 
Natural  Resources  before  that  date  and  were  on  file 
with  the  county  office. 

Jeanne_Gi_0 wens , 47  IBLA  172  (May  7,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  § 1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a mining 
claim  located  before  Oct.  21,  1976,  must  file  a copy 
of  the  official  record  of  the  notice  or  certificate  of 
location  with  the  proper  Bureau  of  Land  Management 
Office  on  or  before  Oct.  22,  1979.  These  requirements 
are  mandatory  and  failure  to  comply  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  by 
the  owner  and  renders  the  claim  void. 

Mi_Ei_Roger s , 47  IBLA  196  (May  7,  1980) 

I4i!il!_l2£Sb erg , 47  IBLA  235  (May  13,  1980) 


FEDERAL  LAND  POLICY  AND  MANAGEMENT  ACT  OF  1976  — Cc n t i n U ed 
GENERAILY — Continued 

Under  43  U.S.C.  $ 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Cct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Eureau 
of  land  Management  Office  on  or  before  Cct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  § 1744(c)  (1976)  and 

43  CFR  3833.4. 

Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Cct.  21, 
1976,  must  have  filed  in  the  proper  ELM  office  cn  cr 
before  Cct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  calendar  year  of  recording 
with  ELM,  whichever  date  is  sooner,  evidence  of  annual 
assessment  work  performed  during  the  preceding  assess- 
ment year  or  a notice  of  intention  to  hold  the  mining 
claim. 

Documents  received  in  the  Bureau  of  Land  Manage- 
ment's Eurns,  Oregon,  District  Office  on  Cct.  22,  1979, 
are  not  timely  filed  in  the  proper  ELM  office,  where 
pursuant  to  43  CFR  1821.2-1  (d),  the  proper  office  with 
jurisdiction  over  the  area  in  which  the  claim  is  lo- 
cated is  the  Oregon  State  Office  in  Portland,  and  the 
documents  are  not  received  in  the  State  Office  until 
after  Oct.  22,  1979. 

Floyd  Zaiqer . 47  IEL A 204  (May  7,  1980) 


The  owner  of  an  unpatented  lining  claim  cn  Fed- 
eral lands  located  prior  to  Oct.  21,  1976,  had  until 
Oct.  22,  1979,  to  record  the  location  in  the  proper 
BLM  office.  Recordation  is  effected  ty  filing  a ccpy 
of  the  official  record  of  the  location  notice  or  cer- 
tificate with  the  proper  ELM  office  and  payment  cf  a 
service  charge  of  $5  per  claim. 

Regulation  43  CFR  3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  cr  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  reguirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid. 

The  owner  of  an  unpatented  mining  claim  cn  Federal 
land  located  prior  to  Oct.  21,  1976,  had  to  file  in  the 
proper  EIM  office  on  or  before  Oct.  22,  1979,  cr  cn  cr 
before  Dec.  30  of  each  calendar  year  following  the 
calendar  year  of  such  recordation,  whichever  date  is 
earlier,  evidence  of  annual  assessment  work  performed 
during  the  preceding  assessment  year,  or  a notice  of 
intention  to  hold  the  mining  claim. 

Failure  to  comply  with  the  regulations  governing 
recordation  of  notice  of  location  or  assessment  work  or 
notice  of  intention  to  hold  mining  claims  must  result 
in  a conclusive  finding  that  the  mining  claim  has  been 
abandoned  and  is  void. 

Gi_H.._Monk,  47  IBLA  213  (May  13  , 1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a copy 
of  the  official  record  of  the  notice  or  certificate  cf 
location  of  the  claim  with  the  proper  Bureau  of  land 
Management  Office  on  or  before  Cct.  22,  1979,  cr  the 
claim  will  be  deemed  to  be  conclusively  abandoned  and 
void  under  43  U.S.C.  § 1744(c)  (1976)  and  43  CFR 

3833.4.  Appellant's  attempt  to  mail  the  documents  cn 
Saturday,  Oct.  20,  1979,  will  not  excuse  late  filing 
even  though  he  was  told  by  the  Post  Office  that  the 
documents  would  be  in  Phoenix  ty  Monday,  Oct.  22,  1979. 

Hay  E.  Coffee.  47  IBLA  217  (May  13,  1980) 
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FEDERAL  LAND  POLICY  AND  MANAGEMENT  ACT  OF  1976 — Continued 
GENERALLY — Continued 

Under  43  U.S.C.  $ 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  must  have  filed  a copy  of 
the  official  record  of  the  notice  or  certificate  of 
location  of  the  claim  with  the  proper  Bureau  of  Land 
Management  Office  on  or  before  Oct.  22,  1979,  or  the 
claim  will  be  deemed  to  be  conclusively  abandoned 
and  void  under  43  U.S.C.  § 1744(c)  (1976)  and  43  CFR 

3833.4.  The  reguirements  are  not  met  where  docu- 
ments are  not  received  by  the  proper  BLM  office  until 
Oct.  25,  1979,  even  though  the  claimant  had  the  enve- 
lope date  stamped  by  a different  BLM  office  on  Cct.  22, 
1979,  before  mailing  it  to  the  proper  office. 

Santa_Fe_Nuclear_t_Inci,  47  IBLA  220  (May  13,  1980) 


Regulation  43  CFR  3833. 1—  2 (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
where  a notice  of  location  of  a claim  or  site  is  sub- 
mitted to  BLM  for  recordation  on  Oct.  2,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BLM  until  Oct.  29, 
1979,  the  recordation  date  of  the  notice  is  Oct.  29, 
1979. 

/ 

Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2,  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  must  file  a copy  of  the  of- 
ficial record  of  the  notice  or  certificate  of  location 
of  the  claim  with  the  proper  BLM  office  on  or  before 
Oct.  22,  1979,  or  the  claim  will  be  deemed  conclusive- 
ly to  be  abandoned  and  void  under  43  U.S.C.  § 1744(c) 
(1976)  and  43  CFR  3833.4.  A notice  relating  to  an  un- 
patented mining  claim  located  before  Oct.  21,  1976, 
which  is  filed  with  BLM  on  Oct.  29,  1979,  is  not  timely 
filed. 

Charles  P.  Seel.  47  IBLA  229  (May  13,  1980) 


The  regulations  governing  recordation  of  mining 
claims  are  mandatory,  and  failure  to  comply  therewith 
must  result  in  a finding  that  the  claim  has  been  aban- 
doned and  is  void.  Under  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  Oct.  21,  1976, 

43  U.S.C.  § 1744  (1976)  and  43  CFR  3833.1-2,  the  owner 
of  an  unpatented  mining  claim  located  prior  to  Oct.  21, 
1976,  must  file  a copy  of  the  official  record  of  the 
notice  of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Management  Office  on  or  before  Oct.  22,  1979, 
accompanied  by  the  proper  fee. 

Car l_A_1_Borqstrom , 47  IBLA  232  (May  13,  1980) 


The  statute  and  regulations  governing  recordation 
of  mining  claims  are  mandatory,  and  failure  to  comply 
therewith  must  result  in  a finding  that  the  claims  have 
been  abandoned  and  are  void. 

Andrey_Wi_Berg,  47  IBLA  238  (May  13,  1980) 


Departmental  regulations  43  CFR  Subpart  3109  and 

3120.2-3,  and  sec.  603  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  provide  ample  authority  for  the 
Bureau  of  Land  Management  to  require  oil  and  gas  les- 
sees to  agree  to  wilderness  protection  stipulations. 

# 47  IBLA  284  (May  15,  1980) 


FEDERAL  IANC  PCLICY  AND  MANAGEMENT  ACT  OF  1976  — C cntinued 
GENERALLY — Continued 

Regulation  43  CFR  3833. 1—  2 (d)  reguires  that  each 
claim  or  site  filed  shall  be  accompanied  by  a 15  ser- 
vice fee,  which  is  not  returnable.  A notice  or  cer- 
tificate of  location  will  not  be  accepted  if  it  is  not 
accompanied  by  the  service  fee  and  will  be  returned  to 
the  owner. 

Under  43  U.S.C.  % 1744(b)  (1976)  and  43  CFR 

3833.1-2,  the  owner  of  an  unpatented  mining  claim 
located  before  Oct.  21,  1976,  must  have  filed  a ccpy 
of  the  official  record  of  the  notice  or  certificate  cf 
location  of  the  claim  with  the  proper  BLM  office  cn  or 
before  Cct.  22,  1979,  or  the  claim  will  be  deemed  to 
be  conclusively  abandoned  and  void  under  43  U.S.C. 

§ 1744(c)  (1976)  and  43  CFR  3833.4. 

* 97  IBLA  289  (May  15,  1980) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
where  a notice  of  location  of  a claim  or  site  is  sub- 
mitted to  BLM  for  recordation  on  Cct.  22,  1979,  and  the 
service  fee  therefor  is  not  paid  to  ELM  until  Ncv.  13, 
1979,  the  recordation  date  of  the  notice  is  Nov.  13, 
1979. 

Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2,  the  owner  of  an  unpatented  mining  claim 
located  before  Oct.  21,  1976,  must  file  a copy  of  the 
official  record  of  the  notice  or  certificate  cf  loca- 
tion of  the  claim  with  the  proper  BLM  office  on  or 
before  Cct.  22,  1979,  or  the  claim  will  be  deemed  con- 
clusively to  be  abandoned  and  void  under  43  U.S.C. 

§ 1744(c)  (1976)  and  43  CFR  3833.4.  A notice  relating 

to  an  unpatented  mining  claim  located  before  Cct.  21, 
1976,  which  is  filed  with  BLM  on  Nov.  13,  1979,  is  not 
timely  filed. 

Loyal  Dee  Griggs.  47  IBLA  293  (May  15,  1980) 


For  mining  claims  located  after  Oct.  21,  1976, 
copies  of  notices  or  certificates  of  location  must 
be  recorded  with  ELM  within  90  days  after  the  date 
of  location.  43  CFR  3833.1-2  (d)  states  that  a loca- 
tion notice  shall  be  accompanied  by  a service  fee. 

As  this  is  a mandatory  requirement  there  is  no  recor- 
dation unless  the  notice  is  accompanied  by  the  stated 
fee,  or  until  it  is  paid.  Where,  for  a claim  located 
after  Oct.  21,  1976,  the  filing  fee  is  not  paid  within 
90  days  after  the  date  of  location,  the  claim  must  be 
deemed  abandoned  and  void. 

£a2ii_«e n d e n h a 1 1 , 47  IBLA  298  (May  19,  1980) 

Flee k jlininq  and  Investment  Co_.,  49  IELA  187  (Aug.  6, 
19807' 

Gary  Hansbrough.  50  IBLA  206  (Sept.  30,  I960) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  Cct.  21,  1976,  43  U.S.C.  § 1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a placer  min- 
ing claim  must  file  a notice  of  recordation  of  the 
claim  with  the  proper  Bureau  of  land  Management  Office 
within  90  days  of  location  of  the  claim.  Failure  tc  sc 
file  is  deemed  conclusively  to  constitute  an  abandon- 
ment of  the  claim  by  the  owner. 

Align  J.  Maxwell.  Mar.y  A._Jan_usz,  47  LELA  306  (Fay  19, 

1 9807_ 
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Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a mining  claim  located 
before  Oct.  21,  1976,  must  file  a copy  of  the  official 
record  of  the  notice  of  location  for  the  claim  with  the 
proper  Bureau  of  Land  Management  Office  on  or  before 
Oct.  22,  1979.  Failure  to  so  file  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  by  the 
owner. 

Jean  L.  Greene.  47  IBLA  309  (May  19,  1980) 
nd ba d , 48  IBLA  87  (May  29,  1980) 


The  regulations  governing  recordation  of  mining 
claims  are  mandatory,  and  failure  to  comply  therewith 
must  result  in  a finding  that  the  claim  has  been  aban- 
doned and  is  void.  Under  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  Oct.  21,  1976, 

43  U.S.C.  5 1744  (1976),  and  43  CFR  3833.1-2,  the  owner 
of  an  unpatented  mining  claim  located  prior  to  Cct.  21, 
1976,  must  file  a copy  of  the  official  record  of  the 
notice  or  certificate  of  location  of  the  claim  with  the 
proper  Bureau  of  Land  Management  Office  on  or  before 
Oct.  22,  1979. 

W illiam_a nd_Mar ie_B la ncha rd , 47  IBLA  312  (May  19,  1980) 


Regulation  43  CFR  3833.1-2(d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
where  a notice  of  location  of  a claim  or  site  is  sub- 
mitted to  BLM  for  recordation  on  Oct.  11,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BLM  until  Nov.  20, 
1979,  the  recordation  date  of  the  notice  is  Nov.  20, 
1979. 

Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2,  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  must  file  a copy  of  the  of- 
ficial record  of  the  notice  or  certificate  of  location 
of  the  claim  with  the  proper  BLM  office  on  or  before 
Oct.  22,  1979,  or  the  claim  will  be  deemed  conclusively 
abandoned  and  void  under  43  U.S.C.  $ 1744(c)  (1976)  and 

43  CFR  3833.4.  A notice  relating  to  an  unpatented  min- 
ing claim  located  before  Cct.  21,  1976,  which  is  filed 
with  BLM  on  Nov.  20,  1979,  is  not  timely  filed. 

£ E a n k_  Fr  a n i c h , 47  IBLA  332  (May  21,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim,  lo- 
cated after  Oct.  21,  1976,  must  have  filed  a copy  of 
the  official  record  of  the  notice  of  location  or  cer- 
tificate of  location  of  the  claim  with  the  proper 
Bureau  of  Land  Management  Office  within  90  days  after 
the  date  of  location  of  such  claim,  or  the  claim  will 
be  deemed  to  be  conclusively  abandoned  and  void  under 
43  U.S.C.  § 1744(c)  (1976)  and  43  CFR  3833.4. 

The  "proper  BLM  office"  is  defined  in  43  CFR 
3833.0-5  (g)  as  the  BLM  office  which  has  jurisdiction 
over  the  area  in  which  the  claim  is  located,  as  spec- 
ified in  43  CFR  1821.2-1  (d).  Where  this  latter  reg- 
ulation designates  the  Oregon  State  Office  as  the 
proper  office,  filing  in  a local  Oregon  office  is  not 
sufficient . 

IiM_J)N<|erson , 47  IBLA  348  (May  21,  1980) 
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The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  must  record  the  location  cn  or 
before  Cct.  22,  1979.  Recordation  is  effected  by  fil- 
ing a copy  of  the  location  notice  or  certificate  with 
the  proper  EIM  Office. 

The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  and  recorded  with  ELM  in  the 
calendar  year  1977,  must  file  affidavit  of  assessment 
work  or  notice  of  intention  to  hold  the  claim  cd  cr 
before  Dec.  30  of  the  calendar  year  following  the  cal- 
endar year  in  which  the  claim  was  recorded  with  HIM  and 
failure  to  comply  with  the  regulations  governing  recor- 
dation of  such  instruments  must  result  in  a conclusive 
finding  that  the  claim  has  been  abandoned. 

Where  mining  claimants  attempt  to  record  their 
claims  on  Cct.  28,  1977,  which  were  located  pricr  tc 
Oct.  21,  1976,  but  do  not  submit  the  mandatory  service 
fee,  as  required  by  43  CFR  3833.1—2  (d) , until  May  3, 

1978,  recordation  of  the  claims  is  effective  as  of 
May  3,  1978,  and  the  claimants  are  not  reguired  tc 
file  evidence  of  annual  assessment  work  until  Oct.  22, 

1979. 

Wi_Verne  Right,  Eva  M.  Right.  47  IBLA  351  (May  21, 

19807 


Regulation  43  CFR  3833.1—2 (d)  states  that  a loca- 
tion notice  for  each  mining  claim  filed  for  reccrdaticn 
shall  be  accompanied  by  a service  fee.  This  is  a man- 
datory requirement,  and  without  payment  of  the  fee, 
there  is  no  recordation.  Therefore,  where  a notice  cf 
location  of  a claim  or  site  is  submitted  to  BLM  for  re- 
cordation on  Cct.  22,  1979,  and  the  filing  fee  therefcr 
is  not  paid  to  ELM  until  Mar.  10,  1980,  the  reccrdaticn 
date  of  the  notice  is  Mar.  10,  1980. 

Wilbur  Martin.  47  IBLA  370  (May  21,  1980) 


The  Federal  Land  Policy  and  Management  Act  cf  1976 
does  not  provide  the  Bureau  of  Land  Management  or  the 
Interior  Eoard  of  Land  Appeals  with  discretion  tc  waive 
the  effects  of  failure  to  comply  with  the  recordation 
requirements. 

Sylvan  S.  Hewitt,  Dennis  Wallace.  47  IBLA  393  (May  22, 
1980)“  “ 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certif- 
icate of  location  of  the  claim  with  the  proper  Eureau 
of  Land  Management  Office  on  or  before  Oct.  22,  1979. 
Where  a copy  of  the  notice  or  certificate  of  location 
is  on  file  at  the  BLM  Phoenix  District  Office  in  rela- 
tion to  trespass  action  and  the  15  filing  fee  is  net 
received  in  the  BLM  Arizona  State  Office  until  after 
the  deadline,  the  certificate  of  location  is  net  timely 
filed  and  the  mining  claim  will  be  deemed  conclusively 
abandoned  and  void  under  43  U.S.C.  § 1744(c)  (1976)  and 

43  CFR  3833.4. 

Mitsuko  Flick,  48  I E L A 1 (May  27  , 1980) 


Under  43  U.S.C..  § 1744  (b)  (1976)  and  43  CEB 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a copy  of 
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the  official  record  of  the  notice  or  certificate  of  lo- 
cation of  the  claim  with  the  proper  Bureau  of  Land  Man- 
agement Office  on  or  before  Oct.  22,  1979,  or  the  claim 
will  be  deemed  to  be  conclusively  abandoned  and  void 
under  43  U.S.C.  § 1744(c)  (1976)  and  43  CFB  3833.4. 

The  fact  that  the  Post  Office  assured  the  claimant  that 
the  documents  would  reach  the  Oregon  State  Office  by 
Oct.  22,  1979,  will  not  excuse  the  late  filing. 

Nor man_Ei_Brooks , 48  IBLA  16  (May  27,  198C) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976),  and 
43  CFR  3833,  the  owner  of  a mining  claim  located  before 
Oct.  21,  1976,  must  file  a copy  of  the  official  record 
of  the  notice  of  location  and  related  material  for  the 
claim  with  the  proper  Bureau  of  Land  Management  Office 
on  or  before  Oct.  22,  1979.  File  means  being  received 
and  date  stamped  by  the  proper  BLM  office.  Failure  to 
so  file  is  deemed  conclusively  to  constitute  abandon- 
ment of  the  claim  by  the  owner  and  renders  the  claim 
void. 

Robert  Milling  et  al. . 48  IBLA  39  (May  29,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  § 1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a lode  or 
placer  mining  claim  must  file  a notice  of  recordation 
of  the  claim  with  the  proper  Bureau  of  Land  Management 
Office  within  90  days  of  location  of  the  claim.  Fail- 
ure to  so  file  is  deemed  conclusively  to  constitute  an 
abandonment  of  the  claim  by  the  owner.  A guestion  as 
to  the  date  of  location  is  to  be  resolved  according  to 
state  law,  pursuant  to  43  CFR  3 8 3 3. 0—  5 (b)  . 

Larry_Lahuse n x_ J ay_Coa t es , 48  IBLA  43  (May  29,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2,  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certif- 
icate of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Management  Office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  conclusively  to  be  aban- 
doned and  void  under  43  U.S.C.  § 1744(c)  (1976)  and 

43  CFR  3833.4. 

Pursuant  to  43  CFR  3833.2-l(a),  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  BLM  office  on  or 
before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  calendar  year  of  such  re- 
cording, whichever  date  is  sooner,  evidence  of  annual 
assessment  work  performed  during  the  preceding  assess- 
ment year  or  a notice  of  intention  to  hold  the  mining 
claim . 

Ross_W^__Ma t he ws , 48  IBLA  71  (May  29,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  5 1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a mining  claim  located 
before  Oct.  21,  1976,  must  file  a copy  of  the  official 
record  of  the  notice  of  location  for  the  claim  with  the 
proper  Bureau  of  Land  Management  Office  on  or  before 
Oct.  22,  1979.  Filing  is  accomplished  when  a document 
is  delivered  to  and  received  by  the  proper  office. 
Failure  to  so  file  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

Under  43  CFR  3833.2-1  (a),  the  owner  of  a mining 
claim  located  on  Federal  lands  on  or  before  Oct.  21, 
1976,  must  file  with  BLM  evidence  of  annual  assessment 
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work  or  a notice  of  intention  to  hold  the  mining  claim 
cn  or  before  Cct.  22,  1979,  or  on  or  before  Dec.  3C  cf 
each  calendar  year  following  the  year  of  recording  with 
BLM,  whichever  is  sooner.  Filing  is  accomplished  when 
a document  is  delivered  to  and  received  by  the  proper 
office.  Failure  to  so  file  constitutes  abandonment  of 
the  claim  and  renders  the  claim  void. 

Johnnie  Finnegan.  Don_E. Gordon_t_Carl_ Bolder , 48  IEIA 

79  "(May  2 9”  1 9 8 0)  ~ 


The  regulations  governing  recordation  cf  mining 
claims  are  mandatory,  and  failure  to  comply  therewith 
must  result  in  a finding  that  the  claim  has  been  aban- 
doned. Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  $ 1744 
(1976),  and  43  CFB  3833.1-2,  the  owner  of  an  unpatented 
mining  claim  located  on  or  before  Cct.  21,  1976,  must 
file  a copy  of  the  official  record  of  the  notice  cr 
certificate  of  location  of  the  claim  with  the  proper 
Eureau  of  Land  Management  Office  prior  to  Cct.  22,  1979. 

A copy  of  the  location  certificate,  which  is  ret  an  exact 
replica  or  machine  copy  of  the  recorded  certificate,  but 
which  contains  the  same  language  and  is  filed  timely  will 
be  accepted  as  complying  with  the  laws  and  regulations. 

Wilma  Hartley.  48  IBLA  83  (May  29,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  Cct.  21,  1976,  43  U.S.C.  § 1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a lode  or 
placer  mining  claim  must  file  a notice  of  recordation 
of  the  claim  with  the  proper  Bureau  of  Land  Management 
Office  within  90  days  of  location  of  the  claim.  Fail- 
ure to  so  file  is  deemed  conclusively  to  constitute  and 
abandonment  of  the  claim  by  the  owner. 

Paul  B.  Rhodes.  48  IELA  90  (May  29,  1980) 


Where  a claimant  timely  files  notices  cf  lccaticn 
for  recordation  of  his  mining  claims  and  submits  a 
sketch  map  and  narrative  description  of  the  lccaticn 
of  the  claims  sufficient  to  locate  the  claimed  lands 
on  the  ground,  and  identifies  the  claims  by  section, 
township,  range,  meridian,  and  state,  he  has  met  the 
requirements  of  sec.  314  (b)  of  the  Federal  land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  % 1744(h)  (1976) 

and  43  CFR  3 8 3 3 . 1- 2 (c ) (5)  and  (6). 

Robert  H.  Lawson.  48  IBLA  93  (May  29,  I960) 


Under  sec.  314  of  the  Federal  land  Policy  and  Man- 
agement Act  cf  1976,  Cct.  21,  1976,  43  U.S.C.  § 1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a mining  claim 
located  before  Oct.  21,  1976,  must  file  a copy  cf  the 
official  record  of  the  notice  or  certificate  of  lccaticn 
with  the  proper  Eureau  of  Land  Management  Office  cn  cr 
before  Cct.  22,  1979.  These  requirements  are  mandatory 
and  failure  to  comply  is  deemed  conclusively  to  consti- 
tute an  abandonment  of  the  claim  by  the  owner  and  ren- 
ders the  claim  void. 

Johji  Huds£etb_t_Floreine  Hudspeth.  48  IELA  99  (May  29, 
1980)" 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  cf  1976,  Oct.  21,  1976,  43  U.S.C.  5 1744 
(1976),  and  43  CFR  3833.1-2  and  3833.2-1,  the  owner  cf 
a mining  claim  located  before  Oct.  21,  1976,  must  file 
a copy  of  the  official  record  of  the  notice  cr  certifi- 
cate of  location,  and  a copy  of  the  recorded  affidavit 
of  assessment  work  or  notice  of  intention  to  held  the 
claim,  with  the  proper  Bureau  of  Land  Management  Office 
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on  or  before  Oct.  22,  1979,  or  the  claim  must  be  deemed 
abandoned  and  void. 

S§l£n_Ei_ Wallace , 48  IBLA  127  (May  30,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim 
located  on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Management  office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  § 1744(c)  (1976)  and 

43  CFR  3833.4.  A document  reguired  to  be  filed  cn  or 
before  Oct.  22,  1979,  and  received  by  BLM  on  Jan.  8, 
1980,  is  not  timely  filed. 

Ji»S§_Ii_£22£§£,  48  IBLA  175  (June  9,  1980) 


The  statute  and  regulations  governing  recordation 
of  mining  claims  are  mandatory,  and  failure  to  comply 
therewith  must  result  in  a finding  that  the  claim  has 
been  abandoned.  Where,  under  sec.  314  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  Oct.  21,  1976, 
43  U.S.C.  § 1744  (1976),  and  43  CFR  3833.1-2,  the  owner 
of  an  unpatented  mining  claim  located  on  or  before 
Oct.  21,  1976,  fails  to  file  a notice  of  location  of 
the  claim  with  the  proper  Bureau  of  Land  Management 
Office  on  or  before  Oct.  22,  1979,  the  mining  claim 
is  properly  declared  abandoned  and  void. 

Rober t_Ala meda_e t_ali , 48  IBLA  178  (June  9,  1980) 


Under  43  U.S.C.  $ 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim 
located  on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Management  Office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  § 1744(c)  (1976)  and 

43  CFR  3833.4. 

Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  BLM  office  on  or 
before  Oct.  22,  1979,  or  on  or  before  Dec.  3C  of  each 
calendar  year  following  the  calendar  year  of  recording 
with  BLM,  whichever  date  is  sooner,  evidence  of  annual 
assessment  work  performed  during  the  preceding  assess- 
ment year  or  a notice  of  intention  to  hold  the  mining 
claim. 

Sec.  314  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  § 1744  (1976),  gives  no  author- 

ity to  the  Department  of  the  Interior  to  accept  for 
mining  claim  recordation  documents  submitted  after  the 
statutory  time  reguirements  as  if  they  were  timely 
filed  in  order  to  avoid  the  conseguences  of  the 
statute . 

J°kfi_£i_Sh er woo d , 48  IBLA  180  (June  9,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976)  , and 
43  CFR  3833.1-2,  the  owner  of  a mining  claim  located 
before  Oct.  21,  1976,  must  file  a copy  of  the  official 
record  of  the  notice  of  location  for  the  claim  with  the 
proper  Bureau  of  Land  Management  Office  on  or  before 
Oct.  22,  1979.  Failure  to  so  file  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  by 
the  owner. 

"Copy  of  the  official  record  of  the  notice  or 
certificate  of  location"  means  a legible  reproduction 
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or  duplicate,  except  microfilm,  of  the  original  instru- 
ment of  recordation  of  an  unpatented  mining  claim  which 
was  or  will  be  filed  in  the  local  jurisdiction  where 
the  claim  is  located  or  other  evidence,  acceptable  to 
the  proper  ELM  office,  of  such  instrument  of  record- 
ation. Under  43  CFR  3833.1-2  there  is  no  express 
reguirement  that  a machine  reproduction  be  provided. 
Accordingly,  a handwritten  duplicate  of  a notice  of 
location  is  acceptable  under  the  regulations. 

W,  C,  Miles.  48  IE L A 214  (June  16,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a mining  claim  located 
before  Oct.  21,  1976,  must  file  a copy  of  the  offi- 
cial record  of  the  notice  of  location  fcr  the  claim 
with  the  proper  Bureau  of  Land  Management  Office  cn 
or  before  Oct.  22,  1979.  Failure  to  so  file  is  deemed 
conclusively  to  constitute  an  abandonment  of  the  claim 
by  the  owner. 

Under  43  CFR  3833. 2— 1(a) , the  owner  of  a mining 
claim  located  on  Federal  lands  on  or  before  Cct.  21, 
1976,  must  file  with  ELM  evidence  of  annual  assess- 
ment work  or  a notice  of  intention  to  hold  the  mining 
claim  on  or  before  Cct.  22,  1979,  or  on  or  before 
Dec.  30  of  each  calendar  year  following  the  year  of 
recording  with  ELM,  whichever  is  sooner.  failure  tc 
so  file  constitutes  abandonment  of  the  claim. 

A,.  _J.._Gr  a dy , 48  IBLA  218  (June  16,  1980) 


"Fair  market  value."  Under  the  Federal  land 
Policy  and  Management  Act  of  1976  and  existing  Depart- 
mental regulations  to  the  extent  practicable,  a grantee 
must  pay  fair  market  value  for  a right-of-way  cn  public 
land.  "Fair  market  value"  is  the  amount  in  cash,  or  in 
terms  reasonably  eguivalent  to  cash,  for  which  in  all 
probability  the  right  to  use  the  site  would  be  granted 
by  a knowledgeable  owner  willing  but  not  obligated  to 
grant  to  a knowledgeable  user  who  desired  hut  is  net 
obligated  tc  so  use. 

E S M Service.  Inc..  48  IBLA  233  (June  17,  I960) 
Northwestern  Colorado  Broadcasting  Cc. . 49  IEIA  23 

(July  Is, "Tie 0)  " 


Under  sec.  314  of  the  Federal  Land  Folicy  and  Man- 
agement Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  § 1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a mining  claim 
located  before  Oct.  21,  1976,  must  file  a copy  of  the 
official  record  of  the  notice  or  certificate  of  lccaticn 
for  such  claim  with  the  proper  Eureau  of  land  Management 
Office  on  or  before  Cct.  22,  1979.  these  reguirements 
are  mandatory  and  failure  to  comply  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  by  the 
owner  and  renders  the  claim  void. 

Joe_Ray>ic,  48  I EL  A 255  (June  26,  1980) 


The  townsite  laws  were  repealed  by  sec.  7C3  cf  the 
Federal  Land  Policy  and  Mangement  Act  of  1976  (FIEMA), 
90  Stat.  2790.  A claim  under  the  townsite  laws  will  be 
rejected  where  appellants  have  submitted  no  proof  that 
they  occupied  the  land  prior  to  the  effective  date  cf 
FLPMA,  Oct.  21,  1976,  thus  giving  them  a valid  exisitng 
right  which  would  have  survived  FLPMA. 

Patsy  Karl  Neakok.  Smiley  A.C.  Neakok.  48  IELA  377 
(July  ll,~1980)~ 
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The  owner  of  an  unpatented  mining  claim  on  Federal 
land  located  prior  to  Oct.  21,  1976,  had  to  file  in  the 
proper  BLM  office  on  or  before  Oct.  22,  1979,  or  on  or 
before  Dec.  30  of  each  calendar  year  following  the  cal- 
endar year  of  such  recordation,  whichever  date  is 
earlier,  evidence  of  annual  assessment  work  performed 
during  the  preceding  assessment  year  or  a notice  of 
intention  to  hold  the  mining  claim. 

Doll ie_Li_G 1 a a b , 48  IBLA  404  (July  11,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  % 1744 
(1976)  and  43  CFR  3833.1-2,  the  owner  of  a mining  claim 
located  after  Oct.  21,  1976,  must  file  a notice  of 
recordation  of  the  claim  with  the  proper  Bureau  of  Land 
Management  Office  within  90  days  of  location  of  the 
claim.  Failure  to  so  file  is  deemed  conclusively  to 
constitute  an  abandonment  of  the  claim  by  the  owner  and 
renders  the  claim  void. 

Don  R.  Bird  et  al. . 49  IBLA  94  (July  22,  I960) 

Her b_Ballou , 49  IBLA  225  (Aug.  12,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  $ 1744 
(1976)  and  43  CFR  3833.1-2,  the  owner  of  a mining  claim 
located  before  Oct.  21,  1976,  must  file  a copy  of  the 
official  record  of  the  notice  or  certificate  of  location 
with  the  proper  Bureau  of  Land  Management  Office  on  or 
before  Oct.  22,  1979.  These  requirements  are  mandatory 
and  failure  to  comply  is  deemed  conclusively  to  consti- 
tute an  abandonment  of  the  claim  by  the  owner. 

I*2§s_ Weaver , 49  IBLA  111  (July  28,  1980) 

Cor£.,  49  IBLA  19C  (Aug.  6, 

1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a copy 
of  the  official  record  of  the  notice  or  certificate 
of  location  of  the  claim  with  the  proper  Bureau  of 
Land  Management  Office  on  or  before  Oct.  22,  1979,  or 
the  claim  will  be  deemed  to  be  conclusively  abandoned 
and  void  under  43  U.S.C.  § 1744(c)  (1976)  and  43  CFR 

3833.4.  The  statute  and  regulations  governing  recor- 
dation of  mining  claims  are  mandatory  and  where  a 
mining  claimant  contends  that  he  mailed  his  notices  of 
location  along  with  other  documents  which  were  received 
by  the  Bureau  of  Land  Management  1 day  after  the  filing 
date,  the  claims  are  properly  declared  abandoned  and 
void . 

Gi_Ri_M argua r d so n , 49  IBLA  114  (July  28,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a copy 
of  the  official  record  of  the  notice  or  certificate 
of  location  of  the  claim  with  the  proper  Bureau  of 
Land  Management  Office  on  or  before  Oct.  22,  1979,  or 
the  claim  will  be  deemed  to  be  conclusively  abandoned 
and  void  under  43  U.S.C.  5 1744(c)  (1976)  and  43  CFR 

3833.4.  Filing  in  the  Utah  State  Office  rather  than 
the  Wyoming  State  Office  is  not  sufficient. 

In t er s t a t e_Br ic k , 49  IBLA  125  (July  28,  1980) 

Iii£§£st  a te_  b r ick , 50  ibla  107  (sept.  17,  1 9 8 o) 
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Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFE 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a copy 
of  the  official  record  of  the  notice  or  certificate  of 
location  of  the  claim  with  the  proper  Bureau  of  land 
Management  Cffice  on  or  before  Oct.  22,  1979,  or  the 
claim  will  he  deemed  to  be  conclusively  abandoned  and 
void  under  43  U.S.C.  % 1744(c)  (1976)  and  43  CFR  3833.4. 

The  fact  that  appellant  lost  or  misplaced  the  required 
documents  and  had  to  send  away  for  new  ones  will  not 
excuse  late  filing. 

Gale  E.  Powell.  49  IBLA  173  (July  30,  1980) 


Under  43  U.S.C.  § 1744  (1976),  and  43  CFR  3633.1-2 
the  owner  of  an  unpatented  mining  claim  located  on  or 
before  Cot.  21,  1976,  must  have  filed  a copy  cf  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claim  with  the  proper  Eureau  of  Land  Man- 
agement  Cffice  on  or  before  Oct.  22,  1979,  or  the  claim 
will  be  deemed  to  be  conclusively  abandoned  and  void 
under  43  U.S.C.  § 1744(c)  (1976)  and  43  CFR  3633.4. 

Under  sec.  314  of  the  Federal  land  Policy  and  Man- 
agement Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  § 1744 
(1976),  and  43  CFR  3633.1-2,  the  owner  of  a mining 
claim,  located  after  Cct.  21,  1976,  must  file  a nctice 
of  recordation  of  the  claim  with  the  proper  Eureau  of 
Land  Management  Office  within  90  days  of  location  cf 
the  claim.  Failure  to  so  file  is  deemed  conclusively 
to  constitute  an  abandonment  of  the  claim  by  the  owner 
and  renders  the  claim  void. 

Glen  Hocking.  49  IE1A  217  (Aug.  11,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a copy 
of  the  official  record  of  the  notice  or  certificate  cf 
location  of  the  claim  with  the  proper  Bureau  of  land 
Management  Cffice  on  or  before  Oct.  22,  1979.  The 
owner  of  an  unpatented  mining  claim,  located  after 
Oct.  21,  1976,  must  have  filed  a copy  of  the  official 
record  of  the  notice  of  location  or  certificate  of 
location  of  the  claim  with  the  proper  Eureau  cf  land 
Management  Cffice  within  90  days  after  the  date  cf 
location  of  such  claim.  The  statute  and  regulations 
governing  recordation  of  mining  claims  are  mandatory 
and  where  ELM  has  not  received  a notice  of  location, 
the  claim  is  properly  declared  abandoned  and  void. 

Margaret  Covert.  50  IELA  58  (Sept.  15,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a copy 
of  the  official  record  of  the  claim  with  the  proper 
Eureau  of  Land  Management  Office  on  or  before  Cct.  22, 
1979,  or  the  claim  will  be  deemed  to  be  conclusively 
abandoned  and  void  under  43  U.S.C.  § 1744(c)  (1976) 

and  43  CFR  3833.4.  The  fact  that  the  documents  had 
been  deposited  in  the  mail  and  postmarked  by  the  postal 
authorities  Cct.  22,  1979,  will  not  excuse  the  late 
filing. 

Helen  Holland  et  al..  50  IBLA  121  (Sept.  24,  I960) 


Regulation  43  CFR  383  3. 1—  2 (d)  states  that  a loca- 
tion notice  for  each  mining  claim  filed  for  reccrdaticn 
shall  be  accompanied  by  a service  fee.  This  is  a man- 
datory requirement,  and  without  payment  of  the  fee, 
there  is  no  recordation.  The  failure  to  file  such  in- 
struments as  are  required  by  43  CFR  3633.1  and  3633.2 
within  the  time  periods  prescribed  therein  must  be 
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deemed  conclusively  to  constitute  an  abandonment  of  the 
mining  claim. 

Clifford  J.  Kelch.  50  IBL A 127  (Sept.  24,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  millsite  located 
prior  to  Oct.  21,  1976,  must  have  filed  a copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claim  with  the  proper  Bureau  of  Land  Man- 
agement Office  on  or  before  Oct.  22,  1979.  The  owner 
of  an  unpatented  millsite,  located  after  Oct.  21,  1976, 
must  have  filed  a copy  of  the  official  record  of  the 
notice  of  location  or  certificate  of  location  of  the 
claim  with  the  proper  Bureau  of  Land  Management  Office 
within  90  days  after  the  date  of  location  of  such  claim. 
The  statute  and  regulations  governing  recordation  of 
millsite  claims  are  mandatory  and  where  BLM  has  not 
received  a notice  of  location,  the  claim  is  properly 
declared  abandoned  and  void. 

Wayne  E.  Clutis.  50  I BLA  379  (Oct.  22,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  must 
file  a map,  narrative,  or  sketch  depicting  the  loca- 
tion of  his  mining  claim  or  site.  A BLM  decision  dated 
Aug.  22,  1980,  effectively  advising  a claimant  that  his 
claims  are  void  because  no  map  has  been  filed  within 
30  days  of  July  16,  1979,  will  be  set  aside  as  erro- 
neous where  the  file  contains  a map  of  the  claims  which 
is  BLM  date  stamped  Aug.  3,  1979. 

George_P h il_Mar t i nez , 51  I3LA  330  (Dec.  29,  1980) 


ASSESSMENT  WORK 

Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affida- 
vit of  assessment  work  or  notice  of  intention  to  hold 
the  claim  on  or  before  Dec.  31  of  the  calendar  year 
following  the  calendar  year  in  which  the  claim  was  re- 
corded in  the  BLM  office,  the  claim  is  properly  deemed 
conclusively  to  have  been  abandoned. 

W i lien e_M i n nier , 45  IBLA  1 (Jan.  8,  1980) 


Under  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  § 1744(a)(2)  (1976),  if  an  unpat- 

ented mining  claim  located  before  Oct.  21,  1976,  is  not 
supported  annually  on  or  before  Dec.  31  of  the  calendar 
year  following  the  calendar  year  he  recorded  the  claim 
in  the  BLM  office  by  either  an  affidavit  of  assessment 
work  or  notice  of  intention  to  hold,  the  claim  will  be 
conclusively  deemed  abandoned  and  void,  despite  appel- 
lant's statement  that  there  was  no  intention  to  abandon 
and  that  the  failure  to  file  the  required  statements 
with  BLM  was  an  oversight. 

* 45  IBLA  215  (Jan.  30,  1980) 


Under  43  CFR  3833.2-1  (b)  (1978),  the  owner  of  an 

unpatented  mining  claim  located  on  Federal  lands  after 
Oct.  21,  1976,  shall,  prior  to  Dec.  31  of  each  calendar 
year  following  the  calendar  year  in  which  such  claim 
was  located,  file  in  the  proper  BLM  office  evidence  of 
annual  assessment  work  performed  during  the  previous 
assessment  year  or  a notice  of  intention  to  hold  the 
mining  claim. 

Robert  W.  Hansen,  Federal  Bentonite  Co.,  46  IBLA  93 
"(Feb.  28,  1 9 8 0 ) 


FEDERAL  LAKE  ECLICY  AND  MANAGEMENT  ACT  CF  1 976  — C cntinued 
ASSESSMENT  WORK — Continued 

The  owner  of  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  must  file  with  the  appropriate 
office  of  the  Bureau  of  Land  Management  an  affidavit 
of  assessment  work  or  a notice  of  intention  to  held 
the  mining  claim  prior  to  Dec.  31  of  the  calendar  year 
following  the  date  of  location  or  the  claim  will  be 
conclusively  deemed  to  have  been  abandoned. 

Betty  and  Clarence  L.  Guffey.  47  IELA  175  (May  7,  1980) 


Regulation  43  CFR  3833. 1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid. 

£._H._Monk,  47  IBLA  213  (May  13,  I960) 


Regulation  43  CFR  3833-  1—2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
where  a notice  of  location  of  a claim  or  site  is  sub- 
mitted to  BLM  for  recordation  on  Oct.  2,  1979,  and  the 
service  fee  therefor  is  not  paid  to  ELM  until  Oct.  29, 
1979,  the  recordation  date  of  the  notice  is  Cct.  29, 
1979. 

Charles  P.  Seel.  47  IELA  229  (May  13,  1980) 


Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  files  a copy  of  the  origi- 
nal notice  of  location  in  the  calendar  year  1976,  he  is 
required  by  43  CFR  3833.2—1  (a)  to  file  proof  of  assess- 
ment work  for  the  assessment  year  ending  on  Aug.  31, 
1979,  on  or  before  Oct.  22,  1979,  failing  which  his 
claim  is  properly  declared  abandoned  and  void. 

A mining  claimant's  failure  to  file  timely  evi- 
dence of  annual  assessment  work  is  not  excused  by 
alleged  tardiness  of  the  State  recorder's  office  in 
recording  this  information  and  returning  a record  copy 
to  claimant,  as  a claimant  is  permitted  under  43  CFR 

3833.2-2  (a)  to  satisfy  the  Federal  filing  requirements 
by  submitting  a duplicate  of  the  assessment  notice, 
even  though  it  has  not  yet  been  filed  for  record  with 
the  State. 

Harry  J.  Phillips.  47  IBLA  252  (May  13,  1980) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
where  a notice  of  location  of  a claim  or  site  is  sub- 
mitted to  ELM  for  recordation  on  Oct.  22,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BLM  until  Ncv.  13, 
1979,  the  recordation  date  of  the  notice  is  Ncv.  13, 
1979. 

, 1,7  IBLA  293  (May  15,  198C) 
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Regulation  43  CFR  3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
where  a notice  of  location  of  a claim  or  site  is  sub- 
mitted to  BLM  for  recordation  on  Oct.  11,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BLM  until  Nov.  20, 
1979,  the  recordation  date  of  the  notice  is  Nov.  20, 

1979. 

F r a n Jt F r a n a. c h , 47  IBLA  332  (May  21,  1980) 


Regulation  43  CFR  3833.1  — 2 (d)  states  that  a loca- 
tion notice  for  ea%ch  mining  claim  filed  for  recordation 
shall  be  accompanied  by  a service  fee.  This  is  a man- 
datory requirement,  and  without  payment  of  the  fee, 
there  is  no  recordation.  Therefore,  where  a notice  of 
location  of  a claim  or  site  is  submitted  to  ELM  for  re- 
cordation on  Oct.  22,  1979,  and  the  filing  fee  therefor 
is  not  paid  to  BLM  until  Mar.  10,  1980,  the  recordation 
date  of  the  notice  is  Mar.  10,  1980. 

Wilbur_Martin,  47  IBLA  370  (May  21,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  must  file  with  the  appropriate  of- 
fice of  the  Bureau  of  Land  Management  an  affidavit  of 
assessment  work  or  a notice  of  intention  to  hold  the 
mining  claim  prior  to  Dec.  31  of  the  calendar  year 
following  the  date  of  location  or  the  claim  will  be 
deemed  conclusively  to  have  been  abandoned. 

Where  an  appellant  asserts  on  appeal  that  proof  of 
labor  was  mailed  timely  to  the  Bureau  of  Land  Manage- 
ment, but  there  exists  no  record  of  their  receipt,  the 
documents  cannot  be  considered  as  filed. 

Gary  L.  Barton.  J.  Marinelli.  R.  Nixon.  47  IBLA  386 
(May  21,  1980)  “ ~ 


Where  the  owner  of  an  unpatented  mining  claim 
located  prior  to,  but  recorded  with  BLM  after  Oct.  21, 
1976,  fails  to  file  an  affidavit  of  assessment  work  or 
notice  of  intention  to  hold  the  claim  on  cr  before 
Oct.  22,  1979,  the  claim  is  properly  deemed  abandoned 
and  void. 

Alice  E,  Deetz.  48  IBLA  59  (May  29,  1980) 


Under  43  CFR  3833.2-l(a),  the  owner  of  a mining 
claim  located  on  Federal  lands  on  or  before  Cct.  21, 
1976,  must  file  with  BLM  evidence  of  annual  assessment 
work  or  a notice  of  intention  to  hold  the  raining  claim 
on  or  before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of 
each  calendar  year  following  the  year  of  recording  with 
BLM,  whichever  is  sooner.  Filing  is  accomplished  when 
a document  is  delivered  to  and  received  by  the  proper 
office.  Failure  to  so  file  constitutes  abandonment  of 
the  claim  and  renders  the  claim  void. 

Johnnie  Finnegan.  Don  E.  Gordon.  Carl  Holder.  48  IBLA 
79  (May  29,“l980) 


Where  the  owner  of  an  unpatented  mining  claim, 
located  by  a predecessor  in  1977,  fails  to  file  an  af- 
fidavit of  assessment  work  as  required  by  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 

$ 1744  (1976)  and  43  CFR  3833.2-1  (c),  on  or  before 
Dec.  30  of  the  calendar  year  following  the  calendar 
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year  in  which  the  claim  was  located,  the  claim  is 
properly  deemed  to  have  been  abandoned. 

White  Star  Foundation.  Inc..  48  IELA  96  (May  29,  3960) 


Where  the  owners  of  unpatented  mining  claims  lo- 
cated before  Oct.  21,  1976,  fail  to  file  copies  cf  the 
original  notices  of  location  with  the  proper  ELM  office 
on  or  before  Oct.  22,  1979,  their  claims  are  properly 
held  to  be  abandoned  and  void. 

Jean  C.  Lerret  et  al..  48  IBLA  103  (May  29,  1980) 


Under  43  U.S.C.  § 1744  (1976)  and  43  CFR  3833.2-1, 
3833.4,  where  the  owner  of  an  unpatented  mining  claim 
located  prior  to  Oct.  21,  1976,  fails  to  file  an  affi- 
davit of  annual  assessment  work  or  notice  of  intenticn 
to  hold  on  or  before  Oct.  22,  1979,  his  claim  is  deemed 
conclusively  to  be  abandoned  and  to  be  null  and  vcid. 

Kenneth  K.  Parker.  48  IBLA  129  (May  30,  1980) 

Century  XXI  Mining.  Inc..  49  IBLA  166  (July  30,  1980) 


Under  43  CFR  3833.2-l(c),  the  owner  of  an  un- 
patented mining  claim  located  on  Federal  lands  after 
Oct.  21,  1976,  shall,  on  or  before  Dec.  30  of  each  cal- 
endar year  following  the  calendar  year  in  which  such 
claim  was  located,  file  in  the  proper  BLM  office  evi- 
dence of  annual  assessment  work  performed  during  the 
previous  assessment  year  or  a notice  of  intenticn  to 
hold  the  mining  claim. 

Ronald  Foraker.  48  IELA  132  (May  30,  1980) 

^ Js e w^. o z , 48  IBLA  134  (May  30,  1980) 
Zges_Associa t es , 50  IELA  164  (Sept.  30,  I960) 


A claimant  who  has  located  a mining  claim  in  April 
1975  and  thereafter  records  his  notice  of  location 
simultaneously  with  his  filing  of  evidence  cf  assess- 
ment work  in  May  1978  has  satisfied  the  requirements 
of  43  CFR  38  3 3.2-1  (a)  by  filing  evidence  cf  assess- 
ment work  on  or  before  Dec.  30,  1979. 

Rober^_ Wa_ Ee r k i n , 48  IELA  209  (June  16,  198C) 


Under  43  CFR  3833. 2— 1(a),  the  owner  of  a mining 
claim  located  on  Federal  lands  on  or  before  Oct.  21, 
1976,  must  file  with  BLM  evidence  of  annual  assess- 
ment work  or  a notice  of  intention  to  held  the  mining 
claim  on  or  before  Oct.  22,  1979,  or  on  or  before 
Dec.  30  of  each  calendar  year  following  the  year  cf 
recording  with  ELM,  whichever  is  sooner.  Failure  tc 
so  file  constitutes  abandonment  of  the  claim. 

A.  J.  Grady.  48  IBLA  218  (June  16,  1980) 


Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit 
of  assessment  work  or  notice  of  intention  tc  hold  the 
claim  on  or  before  Cct.  22,  1979,  the  claim  is  prcperly 
deemed  conclusively  to  have  been  abandoned. 

Margaret  J.  Wilson.  49  IBLA  228  (Aug.  12,  198C) 

Ja  mes_Vj._Br  adj; , 51  IBLA  361  (Dec.  29,  1980) 
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Pursuant  to  43  CFR  3833.2-1  (a),  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  BLM  office  on  or 
before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  calendar  year  of  the  record- 
ing with  BLM  of  the  copy  of  the  notice  or  certificate 
of  location,  whichever  date  is  sooner,  evidence  of  annual 
assessment  work  performed  during  the  preceding  assessment 
year  or  a notice  of  intention  to  hold  the  mining  claim. 

Milburn  Downey.  Eugene  A.  Cunningham.  50  I 81 A 212 
(Sept.  30,  1980) 


Where  the  owners  of  an  unpatented  mining  claim 
located  prior  to  Oct.  21,  1976,  fail  to  file  an  affi- 
davit of  assessment  work  or  notice  of  intention  tc  hold 
the  claim  on  or  before  Oct.  22,  1979,  having  filed  a 
copy  of  the  notice  of  location  with  BLM  during  calendar 
year  1978,  the  claim  is  properly  deemed  to  be  abandoned 
and  void  under  43  U.S.C.  § 1744(c)  (1976),  and  43  CFR 

3833.4. 

Where  appellants  assert  on  appeal  that  evidence  of 
assessment  work  was  timely  mailed  to  BLM,  but  there 
exists  no  record  of  its  receipt  the  documents  cannot  be 
considered  as  filed. 

Donald_Di_Veseljy_et_a  1^ , 50  IBLA  277  (Oct.  6,  1980) 


Under  43  U.S.C.  § 1744  (1976)  and  43  CFR  3833.2-1, 
3833.4,  where  the  owner  of  an  unpatented  mining  claim 
located  prior  to  Oct.  21,  1976,  fails  to  file  on  or 
before  Oct.  22,  1979,  an  affidavit  of  annual  assessment 
work  or  notice  of  intention  to  hold,  the  claim  must  be 
deemed  abandoned  and  void. 

Pearl_Kell^,  51  IBLA  185  (Dec.  2,  1980) 


Under  43  U.S.C.  § 1744(a)  (1976)  and  43  CFR 

3833.2-l(c) , the  owner  of  an  unpatented  mining  claim 
located  on  Federal  lands  after  Oct.  21,  1976,  must  on 
or  before  Dec.  30  of  each  calendar  year  following  the 
calendar  year  in  which  such  claim  was  located,  file  in 
the  proper  BLM  office  evidence  of  annual  assessment 
work  performed  during  the  previous  assessment  year  or 
a notice  of  intention  to  hold  the  mining  claim,  cr  the 
claim  must  be  presumed  abandoned  and  void. 

Sa  nta_Mon  ica_Hos£  it  al_Medi,cal  _Cen  ter_  Foundation  , 

51  IBLA  194  (Dec.  5,  1980) 


CONVEYANCES 

Where  evidence  is  persuasive  that  certain  land  was 
included  in  a homestead  patent  as  the  conseguence  of  an 
error  in  description,  and  other  land  was  settled,  im- 
proved and  occupied  for  several  decades  thereafter,  an 
application  to  reform  the  patent  will  be  allowed  where 
the  concerned  administrative  agencies  do  not  object, 
the  Government's  interests  are  not  unduly  prejudiced, 
no  third  party's  rights  are  affected,  and  substantial 
equities  of  the  applicant  will  thereby  be  preserved. 

a n t _le_£ a ji cja  Co rp . , 47  IBLA  17  (Apr.  11,  1980) 
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Where  BLM  purportedly  has  appraised  the  property 
on  which  appellant  allegedly  has  an  occupancy  lease  is- 
sued pursuant  to  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  § 1732  (1976),  and  appellant 
submits  evidence  which  raises  a guestion  as  to  whether 
the  correct  property  was  appraised,  supported  by  a 
statement  from  an  independent  real  estate  appraiser, 
and  presents  other  data  which  challenges  the  validity 
of  the  appraisal,  the  State  Office  decision  will  be 
vacated  and  the  case  remanded  to  ELM  for  consideration 
of  whether  a new  appraisal  is  warranted. 

* 46  I ELA  265  (Mar.  27,  1980) 


Where  the  current  fair  rental  value  of  a small  tract 
lease  has  teen  determined  in  accordance  with  accepted 
appraisal  procedures  and  the  lessee  contends  that  the 
rental  is  excessive,  the  burden  is  upon  the  lessee  tc 
prove  by  positive,  substantial  evidence  that  the  apprai- 
sal is  in  error.. 

Hyatt  Lake  Homeowners  Ass'n.  48  IBLA  159  (June  9,  1980) 


PERMITS 

The  effect  of  a timely  filed  notice  of  appeal  is 
to  suspend  the  authority  of  the  deciding  official  to 
exercise  jurisdiction  relating  to  the  subject  cf  the 
appeal.  It  does  not  have  the  effect,  however,  of  sus- 
pending the  authority  of  ELM  to  act  on  matters  which, 
while  related  to  the  subject  of  the  appeal,  are  never- 
theless functionally  independent  therefrom. 

Failure  to  pay  the  annual  rental  for  a special 
land  use  permit  constitutes  sufficient  ground  for  ter- 
mination of  the  use.  43  CFR  2920.4(a). 

East  Canyon  Irrigation  Co..  47  I ELA  155  (May  6,  196C) 


RECCRDATICN  CF  AEFIEAVIT  OF  ASSESSMENT  WORK  0R  NOTICE  CF 
INTENTION  TO  HOLD  MINING  CLAIM 

Under  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  5 1744  (a)  (2)  (1976),  if  an  unpat- 

ented mining  claim  located  before  Oct.  21,  1976,  is  net 
supported  annually  on  or  before  Dec.  31  of  the  calendar 
year  following  the  calendar  year  he  recorded  the  claim 
in  the  BLM  office  by  either  an  affidavit  cf  assessment 
work  or  notice  of  intention  to  hold,  the  claim  will  be 
conclusively  deemed  abandoned  and  void,  despite  appel- 
lant's statement  that  there  was  no  intention  to  abandon 
and  that  the  failure  to  file  the  reguired  statements 
with  ELM  was  an  oversight. 

Jerry  Cupper.  45  IBLA  215  (Jan.  30,  1980) 


Where  regulations  implementing  sec.  314  cf  the 
Federal  Land  Policy  and  Management  Act  of  1976  reguire 
reference  to  the  Eureau  of  Land  Management  serial  num- 
ber under  which  a mining  claim  is  recorded  for  future 
recordings,  a claimant  fails  to  include  the  number  when 
he  files  a notice  of  assessment  work,  and  he  is  specif- 
ically informed  of  this  and  other  reguirements , but 
fails  to  furnish  the  number,  the  filing  is  unaccepta- 
ble, and  failure  to  comply  with  the  filing  reguirements 
constitutes  abandonment  of  the  claim,  as  provided  by 
the  Act. 


£avid_vi_udy,  45  I E L A 389  (Feb.  1 3,  1980) 
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The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  has  until  Oct.  22,  1979,  to 
record  the  location.  Recordation  is  effected  by  filing 
a copy  of  the  location  notice  or  certificate  with  the 
proper  BLM  office. 

Failure  to  comply  with  the  regulations  governing 
recordation  of  assessment  work  or  notice  of  intention 
to  hold  mining  claims  must  result  in  a conclusive  find- 
ing that  the  mining  claim  has  been  abandoned. 

H.  L.  Smith.  96  I BLA  62  (Feb.  22,  1980) 


93  CFR  3833.1-2  (d)  states  that  a location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a service  fee. 
As  this  is  a mandatory  reguirement,  there  is  no 
recordation  unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.  Therefore,  where  a 
notice  of  location  of  a mining  claim  is  submitted  to 
BLM  for  recordation  on  Oct.  18,  1979,  and  the  filing 
fee  therefor  is  not  paid  to  BLM  until  Nov.  7,  1979,  the 
recordation  date  of  the  notice  of  location  is  Nov.  7, 
1979.  In  the  circumstances,  under  93  CFR  3833.1-2 
appellant's  filing  was  not  completed  until  Nov.  7, 

1979,  which  is  after  the  cutoff  date  of  Oct.  22,  1979, 
for  mining  claims  located  prior  to  Oct.  21,  1976,  and 
the  mining  claim  must  be  deemed  abandoned  and  void. 

Nevada  Pacific  Co.,  Inc..  96  IBLA  208  (Mar.  29,  1980) 


93  CFR  3833.1-2  (d)  states  that  a location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a service  fee. 
As  this  is  a mandatory  requirement,  there  is  no  recor- 
dation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.  Therefore,  where  a 
notice  of  location  of  a mining  claim  was  submitted  to 
BLM  for  recordation  on  Oct.  22,  1979,  the  deadline 
date,  and  the  filing  fee  therefore  is  not  paid  to  BLM 
until  after  the  deadline  for  filing  had  passed,  the 
mining  claim  must  be  deemed  abandoned  and  void. 

L.  Leon  Jennings.  Mansfield  L.  Jennings.  Gilbert  M. 

97  IBLA  97  (Apr.  19,  1980) 

Rx_Lx_Durrantx_Nod_Mul vil lex_Bi_Ei_Karn , 97  IBLA  208 
(May  13,  1980)  " ‘ " " 


Regulation  93  CFR  3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  reguirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid. 

The  owner  of  an  unpatented  mining  claim  on  Federal 
land  located  prior  to  Oct.  21,  1976,  had  to  file  in  the 
proper  BLM  office  on  or  before  Oct.  22,  1979,  or  on  or 
before  Dec.  30  of  each  calendar  year  following  the 
calendar  year  of  such  recordation,  whichever  date  is 
earlier,  evidence  of  annual  assessment  work  performed 
during  the  preceding  assessment  year,  or  a notice  of 
intention  to  hold  the  mining  claim. 

Failure  to  comply  with  the  regulations  governing 
recordation  of  notice  of  location  or  assessment  work  or 
notice  of  intention  to  hold  mining  claims  must  result 
in  a conclusive  finding  that  the  mining  claim  has  been 
abandoned  and  is  void. 

G.  H.  Honk.  97  IBLA  213  (May  13,  1980) 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  CF 
IN’TENTICN  TO  HOLD  MINING  CLAIM — Continued 

Regulation  93  CFR  3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
where  a notice  of  location  of  a claim  or  site  is  sub- 
mitted to  ELM  for  recordation  on  Oct.  2,  1979,  and  the 
service  fee  therefor  is  net  paid  to  ELM  until  Oct.  29, 
1979,  the  recordation  date  of  the  notice  is  Cct.  29, 

1979. 

Charles  P.  Seel.  97  IELA  229  (May  13,  1980) 


Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Cct.  21,  1976,  files  a copy  of  the  origi- 
nal notice  of  location  in  the  calendar  year  1978,  he  is 
required  by  93  CFR  3 8 3 3 - 2— 1 (a)  to  file  proof  cf  assess- 
ment work  for  the  assessment  year  ending  on  Aug.  31, 
1979,  on  or  before  Oct.  22,  1979,  failing  which  his 
claim  is  properly  declared  abandoned  and  void. 

A mining  claimant's  failure  to  file  timely  evi- 
dence of  annual  assessment  work  is  not  excused  by 
alleged  tardiness  of  the  State  recorder's  office  in 
recording  this  information  and  returning  a record  copy 
to  claimant,  as  a claimant  is  permitted  under  93  CFR 
3833.2-2  (a)  to  satisfy  the  federal  filing  requirements 
by  submitting  a du^lica^e  of  the  assessment  notice, 
even  though  it  has  not  yet  been  filed  for  record  with 
the  State. 

Harry  J.  Phillips.  97  IBLA  252  (May  13,  1980) 


93  CFR  3833.1-2  (d)  states  that  a location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a service  fee 
As  this  is  a mandatory  reguirement,  there  is  no  re- 
cordation unless  the  documents  are  accompanied  by  the 
stated  fee,  cr  until  it  is  paid.  Therefore,  where 
certificates  of  location  of  mining  claims  are  submit- 
ted to  BLM  for  recordation  on  Oct.  18,  1979,  and  the 
filing  fee  therefor  is  net  paid  to  ELM  until  Eet.  25, 
1980,  the  recordation  date  of  the  notices  cf  lccaticn 
is  Feb.  25,  1980.  In  the  circumstances,  under  93  CER 
3833.1-2  appellant's  filing  was  not  completed  until 
Feb.  25,  I960,  which  is  after  the  cutoff  date  of 
Oct.  22,  1979,  for  mining  claims  located  prior  to 
Oct.  21,  1976,  and  the  mining  claims  must  be  deemed 
abandoned  and  void. 

Cecil  V.  Clifford.  Jr..  97  IBLA  262  (May  13,  I960) 


Regulation  93  CFR  3833.  1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  fer  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  reguirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
where  a notice  of  location  of  a claim  or  site  is  sub- 
mitted to  E1M  for  recordation  on  Cct.  22,  1979,  and  the 
service  fee  therefor  is  not  paid  to  ELM  until  Nov.  13, 
1979,  the  recordation  date  of  the  notice  is  Ncv.  13, 
1979. 

# 47  IBLA  293  (May  15,  1980) 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  CF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 

43  CF R 3833. 1-2  (d)  states  that  a location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a service  fee. 

As  this  is  a mandatory  requirement,  there  is  no  recor- 
dation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.  Therefore,  where  no- 
tices of  location  of  mining  claims,  were  submitted  to 
BLM  for  recordation  and  the  filing  fees  therefor  were 
not  paid  to  BLM  until  after  the  deadline  (90  days  after 
the  date  of  location)  had  passed,  the  mining  claims 
must  be  deemed  abandoned  and  void. 

V i rqi n ia_Ed w a r d s , 47  IBLA  301  (May  19,  1980) 


Regulation  43  CF R 3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
where  a notice  of  location  of  a claim  or  site  is  sub- 
mitted to  BLM  for  recordation  on  Cct.  11,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BLM  until  Nov.  20, 
1979,  the  recordation  date  of  the  notice  is  Nov.  20, 
1979. 

ch » 47  IBLA  332  (May  21,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  must  record  the  location  on  or 
before  Oct.  22,  1979.  Recordation  is  effected  by  fil- 
ing a copy  of  the  location  notice  or  certificate  with 
the  proper  BLM  Office. 

The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  and  recorded  with  BLM  in  the 
calendar  year  1977,  must  file  affidavit  of  assessment 
work  or  notice  of  intention  to  hold  the  claim  on  or 
before  Dec.  30  of  the  calendar  year  following  the  cal- 
endar year  in  which  the  claim  was  recorded  with  ELM  and 
failure  to  comply  with  the  regulations  governing  recor- 
dation of  such  instruments  must  result  in  a conclusive 
finding  that  the  claim  has  been  abandoned. 

Where  mining  claimants  attempt  to  record  their 
claims  on  Oct.  28,  1977,  which  were  located  prior  to 
Oct.  21,  1976,  but  do  not  submit  the  mandatory  service 
fee,  as  required  by  43  CFR  3833.1-2  (d),  until  May  3, 

1978,  recordation  of  the  claims  is  effective  as  of 
May  3,  1978,  and  the  claimants  are  not  reguired  to 
file  evidence  of  annual  assessment  work  until  Oct.  22, 

1979. 

W.  Verne  Right.  Eva  M.  Right.  47  IBLA  351  (May  21, 

1980) 


Regulation  43  CFR  38  3 3. 1—  2 (d)  states  that  a loca- 
tion notice  for  each  mining  claim  filed  for  recordation 
shall  be  accompanied  by  a service  fee.  This  is  a man- 
datory requirement,  and  without  payment  of  the  fee, 
there  is  no  recordation.  Therefore,  where  a notice  of 
location  of  a claim  or  site  is  submitted  to  BLM  for  re- 
cordation on  Oct.  22,  1979,  and  the  filing  fee  therefor 
is  not  paid  to  BLM  until  Mar.  10,  1980,  the  recordation 
date  of  the  notice  is  Mar.  10,  1980. 

i!iiBu£_ Ma£t i n , 47  IBLA  370  (May  21,  1980) 


FEDERAL  LANE  POLICY  AND  MANAGEMENT  ACT  CF  1976— C cntinued 

RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WCRK  CF  NOTICE  CF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 

The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  had  until  Cct.  22,  1979,  to 
record  the  location  and  file  a copy  of  the  recorded 
affidavit  cf  assessment  work  or  notice  of  intention 
to  hold.  Recordation  is  effected  by  filing  a copy  of 
the  location  notice  or  certificate  with  the  proper  EIM 
office. 

Failure  to  comply  with  the  regulations  governing 
recordation  of  assessment  work  or  notice  of  intention 
to  held  mining  claims  must  result  in  a conclusive  find- 
ing that  the  mining  claim  has  been  abandoned  and  is 
void . 

Bernard  A. , Schmid . 48  I EL  A 48  (May  29,  1980) 


Where  the  owner  cf  an  unpatented  mining  claim 
located  prior  to,  but  recorded  with  ELM  after  Cct.  21, 
1976,  fails  to  file  an  affidavit  of  assessment  work  or 
notice  of  intention  to  hold  the  claim  on  or  before 
Cct.  22,  1979,  the  claim  is  properly  deemed  abandoned 
and  void. 

Department  of  the  Interior,  as  agency  cf  executive 
branch  of  Government,  is  not  a proper  forum  to  decide 
whether  or  not  the  mining  claims  recordation  previsions 
of  the  Federal  Land  Policy  and  Management  Act  of  1976 
are  constitutional. 

Alice  E.  Eeetz.  48  I ELA  59  (May  29,  1980) 


Where  the  owner  of  an  unpatented  mining  claim, 
located  by  a predecessor  in  1977,  fails  to  file  an  af- 
fidavit of  assessment  work  as  reguired  by  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 

§ 1744  (1976)  and  43  CFR  3833.2-l(c),  on  or  before 
Dec.  30  of  the  calendar  year  following  the  calendar 
year  in  which  the  claim  was  located,  the  claim  is 
properly  deemed  to  have  been  abandoned. 

4 8 TELA  96  (May  29,  1960) 


Where  the  owners  of  unpatented  mining  claims  lo- 
cated before  Oct.  21,  1976,  fail  to  file  copies  of  the 
original  notices  of  location  with  the  proper  ELM  office 
on  or  before  Oct.  22,  1979,  their  claims  are  properly 
held  to  be  abandoned  and  void. 

Jean  C.  Lepper  et  al..  48  IBLA  103  (May  29,  1980) 


Under  43  U.S.C.  § 1744  (1976)  and  43  CFR  3633.2-1, 
3833.4,  where  the  owner  of  an  unpatented  mining  claim 
located  prior  to  Cct.  21,  1976,  fails  to  file  an  affi- 
davit of  annual  assessment  work  or  notice  of  intention 
to  hold  on  or  before  Cct.  22,  1979,  his  claim  is  deemed 
conclusively  to  be  abandoned  and  to  be  null  and  void. 

Kenneth  K.  Parker,  48  IBLA  129  (May  30,  1980) 

Century  XXI  Mining.  Inc..  49  IELA  166  (July  30,  1980) 


A claimant  who  has  located  a mining  claim  in  April 
1975  and  thereafter  records  his  notice  cf  location 
simultaneously  with  his  filing  of  evidence  of  assess- 
ment work  in  May  1978  has  satisfied  the  requirements 
of  43  CFR  3633.2-1  (a)  by  filing  evidence  of  assess- 
ment work  on  or  before  Dec.  30,  1979. 

Rober tj^ Per ki n , 48  IELA  209  (June  16,  I960) 


FEDERAL  LANE  POLICY  AND  MANAGEMENT  ACT  OF  1976 — Continued 

RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 

The  owner  of  an  unpatented  mining  claim  located 
on  Federal  lands  on  or  before  Oct.  21,  1976,  shall  file 
in  the  proper  BLM  office  on  or  before  Oct.  22,  1979,  or 
on  or  before  Dec.  30  of  each  calendar  year  following 
the  calendar  year  of  such  recording,  whichever  date  is 
sooner,  evidence  of  annual  assessment  work  performed 
during  the  preceding  assessment  year  or  a notice  of 
intention  to  hold  the  mining  claim.  A mining  claimant 
who  chooses  the  Postal  Service  as  his  means  of  delivery 
must  accept  the  responsibility  and  bear  the  conse- 
quences of  loss  or  untimely  delivery  of  his  filings. 

Edward  P.  Murphy.  48  IBLA  211  (June  16,  1980) 


Under  43  CFR  3833.2-l(a),  the  owner  of  an  unpa- 
tented mining  claim  must  file  affidavits  of  assessment 
work  or  notices  of  intention  to  hold  the  mining  claims 
on  or  before  Dec.  30  of  each  calendar  year  following 
the  year  of  recordation  of  the  claim  with  ELM,  or  the 
claim  will  be  conclusively  deemed  to  have  been  aban- 
doned under  43  CFR  3833.4(a). 

Victor  DeLanqe,  48  IBLA  222  (June  16,  1980) 


Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  Bureau  of  Land 
Management  office  on  or  before  Oct.  22,  1979,  or  on 
or  before  Dec.  30  of  each  calendar  year  following  the 
calendar  year  of  such  recording,  whichever  date  is 
sooner,  evidence  of  annual  assessment  work  performed 
during  the  preceding  assessment  year  or  a notice  of 
intention  to  hold  the  mining  claim.  Where  a mining 
claim  is  located  on  Aug.  20,  1970,  and  recorded  with 
BLM  on  Nov.  14,  1978,  the  evidence  of  assessment  work 
must  be  filed  with  BLM  on  or  before  Oct.  22,  1979. 
Where  evidence  of  assessment  work  is  not  filed,  the 
claim  is  conclusively  deemed  abandoned  and  void  pur- 
suant to  43  U.S.C.  $ 1744(c)  (1976)  and  43  CFR 
3833.4  (a)  . 

A._ W^ Josue , 48  IBLA  225  (June  16,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  § 1744  (1976),  the  owner 
of  a mining  claim  located  after  Oct.  21,  1976,  must  file 
a notice  of  intention  to  hold  or  evidence  of  performance 
of  annual  assessment  work  on  the  claim  prior  to  Dec.  31 
of  each  year  following  the  calendar  year  in  which  the 
claim  was  located.  This  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders  the 
claim  void. 

Laura  Mae  Hopper.  48  IBLA  253  (June  26,  1980) 


The  owner  of  an  unpatented  mining  claim  on  Federal 
land  located  prior  to  Oct.  21,  1976,  had  to  file  in  the 
proper  BLM  office  on  or  before  Oct.  22,  1979,  or  on  or 
before  Dec.  30  of  each  calendar  year  following  the  cal- 
endar year  of  such  recordation,  whichever  date  is 
earlier,  evidence  of  annual  assessment  work  performed 
during  the  preceding  assessment  year  or  a notice  of 
intention  to  hold  the  mining  claim. 

Failure  to  comply  with  the  regulations  governing 
recordation  of  notices  of  location  or  the  filing  of 
evidence  of  assessment  work  or  a notice  of  intention  to 
hold  mining  claim  must  result  in  a conclusive  finding 
that  the  mining  claim  has  been  abandoned  and  is  void. 

Dollie  L.  Glaab . 48  IBLA  404  (July  11,  1980) 


II 81  R AL_L A J E_  P OL  ICJ(_  A N D_M  A NAG  E M E N T_  A CJ_  C F_  1 9 7 6 — Cc  n t i n u € d 

RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NC1ICF  CF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 


Mark  G.  Jones.  49  IBLA  378  (Sept.  5,  1980) 


The  owner  of  an  unpatented  mining  claim  located  on 
Federal  lands  excluding  lands  within  a unit  of  the 
National  Park  System,  but  including  lands  within  a 
national  monument  administered  by  the  United  States 
Fish  and  Wildlife  Service  or  the  United  States  Fcrest 
Service,  after  Oct.  21,  1976,  shall,  on  or  before 
Dec.  30  of  each  calendar  year  following  the  calendar 
year  in  which  such  claim  was  located,  file  in  the  proper 
ELM  office  evidence  of  annual  assessment  work  performed 
during  the  previous  assessment  year  or  a notice  cf 
intention  to  hold  the  mining  claim.  Where  the  claimant 
does  not  do  so,  the  claims  are  deemed  abandoned  and 
properly  declared  void. 

, 49  IBLA  11  (July  15,  1 9 8 C ) 


The  owner  of  mining  claims  located  prior  tc 
Cct.  21,  1976,  must  file  evidence  of  annual  assess- 
ment work  performed  on  the  claims  during  the  preced- 
ing assessment  year,  or,  where  appropriate,  notices 
of  intention  tc  hold  the  claims,  no  later  than  cn  cr 
before  Oct.  22,  1979,  or  the  claims  are  properly 
declared  abandoned  and  void. 

"Preceding  assessment  year."  The  "preceding 
assessment  year"  is  the  assessment  year  most  recently 
completed.  Thus,  the  requirement  that  evidence  of 
annual  assessment  work  completed  during  the  "preceding 
assessment  year"  be  filed  on  or  before  Cct.  22,  1979, 
concerns  the  assessment  year  ending  at  neon  cn  Sept.  1, 
1979. 

A mining  claimant  may  file  a notice  of  intenticn 
to  hold  its  lining  claims  in  lieu  of  evidence  of  annual 
assessment  work  performed  thereon  only  where  the  obli- 
gation to  perform  the  annual  assessment  work  has  teen 
suspended  or  deferred  or  has  not  yet  accrued.  Where 
the  record  indicates  no  such  circumstances  and  shews 
to  the  contrary  that  the  claimant  was  required  to  and 
did  perform  this  work  in  the  preceding  assessment 
year,  filing  notices  of  intention  will  not  suffice. 

A notice  of  intenticn  to  hold  a greup  of  mining 
claims  must  meet  the  requirements  set  out  at  43  CFR 
3833.2-3  (a),  and  must  include,  inter  alia,  a clear 
statement  of  the  reason  why  the  annual  assessment  aerk 
was  not  performed.  This  requirement  is  impossible  of 
satisfaction  where  the  claimant  in  fact  did  the  assess- 
ment work. 

A failure  to  file  evidence  of  annual  assessment 
work  for  the  preceding  assessment  year  is  not  excused 
by  43  CFR  3833.4  (b)  , which  provides  that  a filing  which 
complies  with  FI  EM  A may  not  be  deemed  invalid  because 
of  its  failure  to  meet  the  requirements  cf  ether  laws. 

lias ka m i n_Co . , 49  IBLA  43  (July  21,  1980) 


Pursuant  to  43  CFR  3 8 3 3. 2— 1 < a ) the  owner  cf  an 
unpatented  mining  claim  located  cn  or  before  Cct.  21, 
1976,  must  have  filed  in  the  proper  Eureau  of  land 
Management  Cffice  on  or  before  Oct.  22,  1979,  evidence 
of  annual  assessment  work  performed  during  the  preced- 
ing assessment  year  or  a notice  of  intenticn  tc  held 
the  mining  claim.  Where  evidence  of  assessment  work  is 
not  filed,  the  claim  is  conclusively  deemed  atandened 
and  void  pursuant  to  43  U.S.C.  5 1744(c)  (1976)  and 

43  CFR  3833.4  (a)  . 


Hax_Weiss,  49  IBla  332  (Aug.  25,  1980) 

— Continued 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  MINING  CLAIM--Continued 

The  filing  of  the  notice  of  location  of  a mining 
claim  does  not  meet  the  requirement  for  filing  a notice 
of  intention  to  hold  the  mining  claim. 

Don  Saqmoen,  Perry  Adkison.  Ward  I.  Jones.  50  IELA  84 
(Sept.  17,~1980) 


Under  43  U.S.C.  § 1744  (1976)  and  43  CFR 
3833.2-l(a)  the  owner  of  an  unpatented  mining  claim 
located  on  or  before  Oct.  21,  1976,  must  have  filed 
evidence  of  assessment  work  performed  during  the  pre- 
ceding assessment  year  or  a notice  of  intention  to  hold 
the  claim  with  the  proper  Bureau  of  Land  Management 
office  on  or  before  Oct.  22,  1979,  or  the  claim  will 
be  deemed  to  be  conclusively  abandoned  and  void  under 
43  U.S.C.  § 1744(c)  (1976). 

John  J.  Schnabel,  50  IBLA  201  (Sept.  30,  1980) 


The  owner  of  an  unpatented  mining  claim  located  on 
Federal  lands  after  Oct.  21,  1976,  must,  on  or  before 
Dec.  30  of  each  calendar  year  following  the  calendar  year 
in  which  such  claim  was  located,  file  in  the  proper  BLM 
office  evidence  of  annual  assessment  work  performed  dur- 
in  the  previous  assessment  year  or  a notice  of  intention 
to  hold  the  mining  claim.  Where  the  claimant  does  not 
do  so  the  claims  are  deemed  abandoned  and  properly 
declared  void. 

HiIbu£Ji_£2“Seii_E)igene_Ai_Cunningham , 50  IBLA  212 
(Sept.  30,  1980) 


Where  the  owner  of  unpatented  mining  claims  located 
before  Oct.  21,  1976,  files  copies  of  the  notices  of 
location  of  these  claims  prior  to  the  Oct.  22,  1979, 
deadline  for  so  doing,  but  fails  to  file  evidence  of 
annual  assessment  work  during  the  preceding  assessment 
year  on  or  before  this  deadline,  the  claims  are  properly 
declared  abandoned  and  void. 

Stanley_Bishop,  50  IBLA  371  (Oct.  21,  1980) 

Joseph_Vi_Dodqex_dibiai_Rgckjy_Mountain_Mi neral_Cci , 

50  IBLA  394  (0ct.~24,  1980) 


Under  sec.  314(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  and  43  CFR  3833.2-1,  the  owner 
of  an  unpatented  mining  claim  located  on  or  before 
Oct.  21,  1976,  was  required  to  file  with  ELM  evidence 
of  assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  before  Oct.  22,  1979.  Failure  to  so  file 
constitutes  conclusive  abandonment  of  the  claim  and 
renders  it  void. 

E§ter_and_R inda_Hasson , 51  IBLA  17  (Oct.  28,  1980) 


Where  the  owner  of  an  unpatented  mining  claim 
located  after  Oct.  21,  1976,  in  the  calendar  year  1978, 
fails  to  file  an  affidavit  of  assessment  work  or  notice 
of  intention  to  hold  the  claim  on  or  before  Dec.  30, 
1979,  the  calendar  year  following  the  calendar  year  in 
which  the  claim  was  located,  the  claim  is  properly  and 
conclusively  deemed  to  have  been  abandoned  and  to  be 
void . 

Michael  Jon  McFarland.  51  IBLA  173  (Nov.  26,  1980) 


F 12E R i N D_ P OL IC Y_ A N D_M A NA GE M E N T_ AC T_ C F_ J 9 7 6 — C cntinued 

RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 

Under  43  U.S.C.  § 1744  (1976)  and  43  CFR  3833.2-1, 
3833.4,  where  the  owner  of  an  unpatented  mining  claim 
located  prior  to  Oct.  21,  1976,  fails  to  file  on  or 
before  Cct.  22,  1979,  an  affidavit  of  annual  assessment 
work  or  notice  of  intention  to  hold,  the  claim  must  be 
deemed  abandoned  and  void. 

Pearl  Kelly.  51  IELA  185  (Dec.  2,  1980) 


Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit 
of  assessment  work  or  notice  of  intention  to  held  the 
claim  on  or  before  Oct.  22,  1979,  the  claim  is  properly 
deemed  conclusively  to  have  been  abandoned. 

James  V.  Brady.  51  IELA  361  (Lee.  29,  1980) 


RECORDATION  OF  MINING  CLAIMS  AND  ABANDONMENT 

The  owner  of  mining  claims  located  after  Cct.  21, 
1976,  must  file  copies  of  the  notices  of  location  cf 
the  claims  with  BLM  within  90  days  of  the  dates  of 
location  of  the  claims,  failing  which  the  claims  are 
properly  declared  abandoned  and  void. 

"Date  of  Location."  The  date  of  location  cf  a 
mining  claim  is  determined  in  accordance  with  the  law 
of  the  State  where  the  claim  is  situated.  Under 
Washington  law,  it  is  the  date  specified  on  the  notice 
cf  location  filed  with  the  local  recorder's  office. 

The  date  of  location  of  a mining  claim  may  net  be 
changed  by  altering  this  date  on  the  copy  of  the  notice 
of  location  filed  with  ELM  so  that  it  reflects  a date 
different  than  that  in  the  original  notice. 

PCS  Mining  Co.  . 45  IBLA  115  (Jan.  23,  198C) 


Where  a mining  claimant  submits  a copy  of  a no- 
tice of  location  in  the  ELM'S  Riverside,  California, 
District  Office,  for  a claim  located  after  Cct.  21, 
1976,  he  has  not  complied  with  43  CFR  3833.1  — 2 (b)  , even 
though  the  material  was  submitted  in  the  District  Of- 
fice before  the  expiration  of  the  90-day  deadline,  as 
the  notice  has  not  teen  filed  in  the  "proper  ELK  of- 
fice," which  is  the  ELM  California  State  Office  in 
Sacramento,  as  expressly  provided  by  43  CFR  3833-  0—5  (g) 
and  1821.2-l(d).  Where  the  District  Office  forwards 
the  information  to  the  State  Office  but  it  does  net 
arrive  until  after  the  90-day  deadline  has  passed, 
owing  to  its  extremely  late  submission  to  the  District 
Office,  it  is  untimely,  and  the  claim  is  properly  de- 
clared abandoned  and  void  under  43  CFR  3833.4(a). 

C.  F.  Linn.  45  IELA  156  (Jan.  23,  1980) 


Under  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  $ 1744(a)(2)  (1976),  if  an  unpat- 

ented mining  claim  located  before  Oct.  21,  1976,  is  net 
supported  annually  on  or  before  Dec.  31  of  the  calendar 
year  following  the  calendar  year  he  recorded  the  claim 
in  the  BLM  office  by  either  an  affidavit  of  assessment 
work  or  notice  of  intention  to  hold,  the  claim  will  be 
conclusively  deemed  abandoned  and  void,  despite  appel- 
lant's statement  that  there  was  no  intention  to  abandon 
and  that  the  failure  to  file  the  required  statements 
with  ELM  was  an  oversight. 

J®I£^_Cu££er , 45  IELA  215  (Jan.  30,  1980) 
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FEDERAL  LAND  POLICY  AND  MANAGEMENT  ACT  OF  1976 — Co n t i n u e d 
RECORDATION  OF  MINING  CLAIMS  AND  ABANDONMENT — Continued 

If  a mining  claim  is  not  timely  recorded  in 
accordance  with  the  recordation  provisions  in  the  Fed- 
eral Land  Policy  and  Management  Act  of  1916,  43  U.S.C. 

§ 1744  (1976) , it  is  conclusively  deemed  abandoned  and 
is  void  as  a matter  of  law.  A claimant  who  has  no  in- 
terest in  maintaining  a mining  claim  should  not  record 
it  with  the  Bureau  of  Land  Management. 

Where  a mining  claimant  timely  tendered  payment 
to  cover  service  fees  for  recording  70  mining  claim 
notices  of  location,  but  also  included  four  additional 
mining  claim  notices  which  she  did  not  intend  to  main- 
tain but  filed  merely  for  informational  purposes,  and 
on  appeal  she  clarifies  her  intent  concerning  the  four 
claims  and  unclear  markings  on  maps  which  were  to  show 
that  the  four  claims  were  "canceled,"  the  payment  and 
filing  will  be  deemed  to  have  been  timely  made  as  to 
the  70  claims  if  payment  is  subsequently  made  pursuant 
to  a notice  given. 

A Warnke , 45  IBLA  305  (Feb.  6,  1980) 


"Copy  of  the  Official  Record  of  the  Notice  or  Cer- 
tificate of  Location."  Under  the  revised  definition  of 
the  term  at  43  CFR  3833.0  — 5 (i)  (1979),  a duplicate  of  a 

notice  of  location  which  has  been  filed  with  the  local 
recorder  is  a "copy  of  the  official  record  of  the  no- 
tice or  certificate  of  location,"  even  though  it  is  not 
stamped  by  the  local  recorder  and  does  not  include  a 
reference  to  the  local  record,  and  is  therefore  accept- 
able under  43  CFR  3833.1-2  (b)  if  tendered  within 
90  days  of  the  date  of  location. 

James_Ei_St r ong , 45  IBLA  386  (Feb.  13,  1980) 


Where  regulations  implementing  sec.  314  of  the 
Federal  Land  Policy  and  Management  Act  of  1976  require 
reference  to  the  Bureau  of  Land  Management  serial  num- 
ber under  which  a mining  claim  is  recorded  for  future 
recordings,  a claimant  fails  to  include  the  number  when 
he  files  a notice  of  assessment  work,  and  he  is  specif- 
ically informed  of  this  and  other  requirements,  but 
fails  to  furnish  the  number,  the  filing  is  unaccepta- 
ble, and  failure  to  comply  with  the  filing  requirements 
constitutes  abandonment  of  the  claim,  as  provided  by 
the  Act. 

David  V.  Udy . 45  IBLA  389  (Feb.  13,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  has  until  Oct.  22,  1979,  to 
record  the  location.  Recordation  is  effected  by  filing 
a copy  of  the  location  notice  or  certificate  with  the 
proper  BLM  office. 

Failure  to  comply  with  the  regulations  governing 
recordation  of  assessment  work  or  notice  of  intention 
to  hold  mining  claims  must  result  in  a conclusive  find- 
ing that  the  mining  claim  has  been  abandoned. 

H.  L.  Smith.  46  IBLA  62  (Feb.  22,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  the  owner  of  an 

unpatented  mining  claim  located  before  Oct.  21,  1976, 
must  file  with  BLM,  a copy  of  the  notice  of  location 
before  Oct.  22,  1979,  or  the  claim  will  be  conclusive- 
ly deemed  to  have  been  abandoned  under  43  U.S.C. 

§ 1744  (c)  . Mining  claimants  are  not  relieved  of  the 
requirement  to  timely  file  their  documents  where  such 
documents  may  have  been  lost  in  the  mail. 

Where  an  unpatented  mining  claim  is  located  after 
Oct.  21,  1976,  a claimant  has  90  days  from  the  date  of 
the  new  location  to  file  with  BLM  a copy  of  the  notice 
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of  location  and  if  he  does  so  file,  ELM  should  proceed 
with  recordation  of  the  new  claim. 

Everett  Yount.  46  IBLA  74  (Feb.  22,  1980) 


Where  a mining  claimant  attempts  to  file  notices 
of  location  for  six  claims  pursuant  to  43  CFR  3633.1-2 
and  tenders  payment  for  filing  costs  in  an  amount 
sufficient  to  cover  only  four  of  such  claims,  ELM  shall 
reguire  the  claimant  to  select  four  claims  to  which 
the  money  tendered  shall  be  applied.  The  remaining 
two  claims  are  properly  declared  abandoned  and  void 
in  accordance  with  43  CFR  3833.4. 

Robert  I.  Steele.  46  IELA  80  (Feb.  22,  1980) 


43  CFR  3833.1-2  (d)  states  that  a location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a service  fee. 
As  this  is  a mandatory  requirement,  there  is  no 
recordation  unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.  Therefore,  where  a 
notice  of  location  of  a mining  claim  is  submitted  tc 
ELM  for  recordation  on  Oct.  18,  1979,  and  the  filing 
fee  therefor  is  not  paid  to  BLM  until  Nov.  7,  1979,  the 
recordation  date  of  the  notice  of  location  is  Ncv.  7, 
1979.  In  the  circumstances,  under  43  CFR  3633.1-2 
appellant's  filing  was  not  completed  until  Ncv.  7, 

1979,  which  is  after  the  cutoff  date  of  Oct.  22,  1979, 
for  mining  claims  located  prior  to  Cct.  21,  1976,  and 
the  mining  claim  must  be  deemed  abandoned  and  vcid. 

Nevada  Pacific  Co..  Inc..  46  IBLA  208  (Mar.  24,  I960) 


The  regulations  governing  recordation  of  mining 
claims  are  mandatory,  and  failure  to  comply  therewith 
must  result  in  a finding  that  the  claim  has  been  aban- 
doned. Where,  under  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  Oct.  21,  1976,  43  U.S.C. 

§ 1744  (1976),  and  43  CFR  3833.1-2,  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Cct.  21, 
1976,  fails  to  file  a notice  of  location  of  the  claim 
with  the  proper  Eureau  of  Land  Management  Office  cn  cr 
before  Oct.  22,  1979,  the  mining  claim  is  properly  de- 
clared abandoned  and  void. 

John_Walter_ Chaney,  46  IELA  229  (Mar.  27,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  Oct.  21,  1976,  43  U.S.C.  § 1744  (1976), 
and  43  CFR  3833.1-2,  the  owner  of  a lode  miring  claim, 
located  after  Oct.  21,  1976,  must  file  a notice  of  re- 
cordation of  the  claim  with  the  proper  Eureau  cf  Land 
Management  Office  within  90  days  of  location  of  the 
claim.  Failure  to  so  file  is  deemed  conclusively  tc 
constitute  an  abandonment  of  the  claim  by  the  owner  and 
renders  the  claim  void. 

Beryl-Rhocles , 46  IELA  287  (Mar.  31,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
before  Cct.  21,  1976,  has  until  Cct.  22,  1979,  in  which 
to  record  his/her  notice  of  location  with  BLM.  How- 
ever, if  he/she  elects  to  record  in  1977,  he/she  must 
file  an  affidavit  of  assessment  work  or  a notice  cf 
intention  to  hold  the  mining  claim  prior  to  Dec.  31  of 
the  following  calendar  year,  1978,  and  each  year  there- 
after, or  the  claim  will  be  conclusively  deemed  tc  have 
been  abandoned. 

Josephin  e_M_._Buchen , 46  IBLA  298  (Mar.  31  , 19  60) 

Lo  Io  H.  Cosby.  46  IELA  363  (Apr.  8,  1980) 

— Continued 
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47  IBLA  149  (May  6, 

1980) 


Regulation  43  CFR  3833.1-2  (d)  requires  that  each 
claim  or  site  filed  shall  be  accompanied  by  a $5  ser- 
vice fee,  which  is  not  returnable.  A notice  or  cer- 
tificate of  location  will  not  be  accepted  if  it  is  not 
accompanied  by  the  service  fee  and  will  be  returned  to 
the  owner. 

The  failure  to  file  such  instruments  as  are  re- 
quired by  secs.  3833.1  and  3833.2  within  the  time  peri- 
ods prescribed  therein,  must  be  deemed  conclusively  to 
constitute  an  abandonment  of  the  mining  claim,  mill- 
site,  or  tunnel  site  and  it  properly  is  declared  aban- 
doned and  void. 

Phyllis  Wood  et  al. , 46  IBLA  309  (Apr.  4,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  § 1744  (1976),  unless' 
the  required  copy  of  the  official  record  of  location  is 
filed  in  the  proper  BLM  office  within  90  days  from  the 
date  of  location,  a mining  claim,  located  after  Cct.  21, 
1976,  is  properly  deemed  abandoned  and  void. 

A question  as  to  the  date  of  location  of  a mining 
claim  is  to  be  resolved  according  to  state  law,  pursu- 
ant to  43  CFR  3833 . 0- 5 (h)  . 

Bi_ Ji_H ol me s , 46  IBLA  316  (Apr.  4,  1980) 


Under  43  CFR  3833.1-2  the  owner  of  an  unpatented 
mining  claim,  millsite,  or  tunnel  site  located  on  or 
before  Oct.  21,  1976,  must  file  (file  shall  mean  being 
received  and  date  stamped  by  the  proper  BLM  office)  an 
official  copy  of  the  notice  of  location  with  the  proper 
BLM  office  on  or  before  Oct.  22,  1979,  or  the  claim 
will  be  conclusively  deemed  to  have  been  abandoned  un- 
der 43  CFR  3833.4.  Mining  claimants  are  not  relieved 
of  the  requirement  to  file  timely  their  documents  when 
they  mail  them,  as  the  documents  cannot  be  considered 
as  filed  until  they  are  received  by  the  proper  office 
of  the  Bureau  of  Land  Management. 

Car 1_0 berg , 46  IBLA  319  (Apr.  4,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  Oct.  21,  1976,  43  U.S.C.  § 1744  (1976), 
and  43  CFR  3833.1-2,  the  owner  of  a mining  claim  lo- 
cated before  Oct.  21,  1976,  must  file  a copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion with  the  proper  Bureau  of  Land  Management  Office 
on  or  before  Oct.  22,  1979.  These  requirements  are 
mandatory  and  failure  to  comply  is  deemed  conclusively 
to  constitute  an  abandonment  of  the  claim  by  the  owner 
and  renders  the  claim  void. 

Glen_Ji_McCrorey_and_Deloris_McCrorey , 46  IELA  355 
(Apr.  8,  1980) 


43  CFR  3833.1-2  (a)  states  that  the  owner  of  an 
unpatented  mining  claim,  millsite,  or  tunnel  site  on 
Federal  lands  on  or  before  Oct.  21,  1976,  shall  file 
(file  shall  mean  being  received  and  date  stamped  by  the 
proper  BLM  office)  on  or  before  Oct.  22,  1979,  a copy 
of  the  official  record  of  the  notice  or  certificate  of 
location  of  the  claim  or  site  filed  under  state  law. 

The  depositing  of  a copy  of  the  document  in  the  mail 
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does  not  constitute  a "filing"  within  the  context  of 
the  regulation. 

W ay n e_ V a n_Dj k e , 46  IBLA  358  (Apr.  8,  1980) 

Ja£l_ii_3en ley , 47  IBLA  200  (May  7,  1980) 

Darjeeg_ Porter , 48  IELA  55  (May  29,  1980) 


Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated after  Cct.  21,  1976,  in  the  calendar  year  1977, 
fails  to  file  an  affidavit  of  assessment  work  or  notice 
of  intention  to  hold  the  claim  on  or  before  Dec.  31  of 
the  calendar  year  following  the  calendar  year  in  which 
the  claim  was  located,  the  claim  is  properly  and  con- 
clusively deemed  to  have  been  abandoned  and  to  be  void. 

Northwest  Mining  6 Mercantile.  Inc..  46  IELA  36C 
(Apr.  8,  1980) 

Geomet  Exploration.  Inc..  47  IELA  135  (Apr.  30,  1980) 
Rober t_R_._ E is e n ma n , 50  IBLA  145  (Sept.  26,  1980) 


Under  sec.  314  (a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  43  CFR  3833.2-1,  the  owner 
of  an  unpatented  mining  claim  located  in  calendar  year 
1977,  must  file  an  affidavit  of  assessment  work  or  a 
notice  of  intention  to  hold  the  mining  claim  cn  cr  be- 
fore Dec.  30  of  the  following  calendar  year,  1978,  or 
the  claims  will  be  conclusively  deemed  to  have  been 
abandoned  and  will  be  declared  void. 

Verncn  M.  and  Earbara  B.  Johnson . 47  IBLA  4 3 (Apr.  11, 
1980)  ~ ' ' 


43  CFR  3833.1-2  (d)  states  that  a location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a service  fee. 
As  this  is  a mandatory  requirement,  there  is  no  recor- 
dation unless  the  documents  are  accompanied  by  the 
stated  fee,  cr  until  it  is  paid.  Therefore,  where  a 
notice  of  location  of  a mining  claim  was  submitted  tc 
ELM  for  recordation  on  Oct.  22,  1979,  the  deadline 
date,  and  the  filing  fee  therefore  is  not  paid  to  EIM 
until  after  the  deadline  for  filing  had  passed,  the 
mining  claim  must  be  deemed  abandoned  and  void. 

L.  Leon  Jennings.  Mansfield  L. Jennings.  Gilbert  H. 

3££i!il!35 » 97  IE1A  97  (Apr.  14,  1980) 

R.  L.  Durrant.  Nod  Mulville,  B.  E.  Karn.  47  IEIA  208 
(May- 1 3 , I960) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  § 1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a lcde  miring 
claim,  located  after  Oct.  21,  1976,  must  file  a notice 
of  recordaticn  of  the  claim  with  the  proper  Bureau  cf 
Land  Management  Office  within  90  days  of  location  of 
the  claim.  Failure  to  so  file  is  deemed  conclusively 
to  constitute  an  abandonment  of  the  claim  by  the  cwner 
and  renders  the  claim  void. 

George  Toole.  47  IBLA  89  (Apr.  21,  1980) 

i£thur_W._Schmidt , 47  IBLA  143  (May  6,  1980) 
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The  owner  of  an  unpatented  mining  claim,  located 
after  Oct.  21,  1976,  must  file  within  90  days  after  the 
date  of  location,  in  the  proper  BIM  office,  a copy  of 
the  certificate  of  location  of  the  claim. 

The  failure  to  file  the  instruments  required  by 
43  CFR  3833.1  and  3833.2  within  the  time  periods  pre- 
scribed therein,  constitutes  an  abandonment  of  the  min- 
ing claim,  and  the  claim  is  properly  deemed  to  be  void. 

Eric_Murra^,  47  IBLA  112  (Apr.  28,  1980) 


The  regulations  governing  recordation  of  mining 
claims  are  mandatory,  and  failure  to  comply  therewith 
must  result  in  a finding  that  the  claim  has  been  aban- 
doned. Under  sec.  314  of  the  Federal  land  Folicy  and 
Management  Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  § 1744 
(1976),  and  43  CFR  3333.1-2,  the  owner  of  an  unpat- 
ented mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a copy  of  the  official  notice  of  location  or 
certificate  of  location  of  the  claim  with  the  proper 
Bureau  of  Land  Management  Office  on  or  before  Oct.  22, 
1979,  failing  which  the  claim  is  properly  deemed  aban- 
doned and  void. 

Sheldon_Mar3en , 47  IBLA  118  (Anr.  28,  1980) 


Under  43  U.S.C.  5 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Management  Office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  § 1744(c)  (1976)  and 

43  CFR  3833.4.  Timely  transmittal  of  the  documents 
to  the  wrong  BLM  Office  does  not  meet  the  requirements 
where  the  documents  are  not  filed  in  the  proper  office 
timely . 

Jokn-SiJenson,  47  IBLA  129  (Apr.  29,  1980) 


Under  43  U.S.C.  4 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Management  Office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  § 1744(c)  (1976)  and 

43  CFR  3833.4.  A document  received  by  BLM  on  Oct.  24, 
1979,  is  not  timely  filed. 

Dwight_Fi_Kennedy , 47  IBLA  132  (Apr.  29,  198C) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Management  Office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  5 1744(c)  (1976)  and 

43  CFR  3833.4.  Filing  in  a BLM  District  Office  rather 
than  the  designated  BLM  State  Office  is  not  sufficient. 

J°tn_Sloan,  47  IBLA  146  (May  6,  1980) 
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Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  must  have  filed  a copy  of 
the  official  record  of  the  notice  or  certificate  of 
location  of  the  claim  with  the  proper  Eureau  of  Land 
Management  Office  on  or  before  Cct.  22,  1979,  or  the 
claim  will  be  deemed  to  be  conclusively  abandoned  and 
void  under  43  U.S.C.  § 1744(c)  (1976)  and  43  CFF 

3833.4. 

Fred_ “ > 97  IEIA  152  (May  6,  1S8C) 

E d w a r d_G_._T a^  1 o r , 47  IBLA  286  (May  15,  1980) 

LejL_a_ Mi_0sbc r n , 49  IBLA  146  (July  30,  1980) 
George_J._Burnett,  50  IBLA  124  (Sept.  24,  1580) 

Lorraine  Mohr.  50  IEIA  147  (Sept.  26,  1980) 

Coun ty_of_Imperial , 51  IELA  250  (Dec.  15,  1580) 

Stephen  Greist.  51  IELA  287  (Dec.  17,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CER 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  must  have  filed  a copy  of 
the  official  record  of  the  notice  or  certificate  of 
location  of  the  claim  with  the  proper  Bureau  of  Land 
Management  Cffice  on  or  before  Oct.  22,  1979,  or  the 
claim  will  be  deemed  to  be  conclusively  abandoned  and 
void  under  43  U.S.C.  § 1744(c)  (1976)  and  43  CEB 

3833.4.  Documents  filed  in  the  proper  ELM  office 
after  that  date  cannot  be  accepted  even  if  they  were 
erroneously  transmitted  to  the  Montana  Department  of 
Natural  Resources  before  that  date  and  were  on  file 
with  the  county  office. 

Jeanne  G.  Cwens.  47  IELA  172  (May  7,  1980) 


Under  sec.  314  of  the  Federal  Land  Folicy  and  Man- 
agement Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  5 1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a mining 
claim  located  before  Oct.  21,  1976,  must  file  a copy 
of  the  official  record  of  the  notice  or  certificate  of 
location  with  the  proper  Bureau  of  Land  Management 
Cffice  on  or  before  Cct.  22,  1979.  These  requirements 
are  mandatory  and  failure  to  comply  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  by 
the  owner  and  renders  the  claim  void. 

M_._E.t_  Roger  s , 47  IELA  196  (May  7,  1980) 

» 97  IELA  235  (May  13,  1980) 


Under  43  U.S.C.  S 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Eureau 
of  Land  Management  Cffice  on  or  before  Cct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  § 1744(c)  (1976)  and 

43  CFR  3833.4. 

Fursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Cct.  21, 
1976,  must  have  filed  in  the  proper  BLM  office  cn  or 
before  Cct.  22,  1979,  or  cn  or  before  Dec.  30  of  each 
calendar  year  following  the  calendar  year  of  recording 
with  ELM,  whichever  date  is  sooner,  evidence  of  annual 
assessment  work  performed  during  the  preceding  assess- 
ment year  or  a notice  of  intention  to  hold  the  mining 
claim. 


Documents  received  in  the  Eureau  of  Land  Manage- 
ment's Burns,  Oregon,  District  Office  on  Cct.  22,  1979 
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are  not  timely  filed  in  the  proper  BLM  office,  where 
pursuant  to  43  CFR  1821.2-l(d),  the  proper  office  with 
jurisdiction  over  the  area  in  which  the  claim  is  lo- 
cated is  the  Oregon  State  Office  in  Portland,  and  the 
documents  are  not  received  in  the  State  Office  until 
after  Oct.  22,  1979. 

£l°24_Z4iger , 47  IBIA  204  (May  7,  1980) 


The  owner  of  an  unpatented  mining  claim  on  Fed- 
eral lands  located  prior  to  Oct.  21,  1976,  had  until 
Oct.  22,  1979,  to  record  the  location  in  the  proper 
BLM  office.  Recordation  is  effected  by  filing  a copy 
of  the  official  record  of  the  location  notice  or  cer- 
tificate with  the  proper  ELM  office  and  payment  of  a 
service  charge  of  $5  per  claim. 

Regulation  43  CFR  3833.1  — 2 (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid. 

Failure  to  comply  with  the  regulations  governing 
recordation  of  notice  of  location  or  assessment  work  or 
notice  of  intention  to  hold  mining  claims  must  result 
in  a conclusive  finding  that  the  mining  claim  has  been 
abandoned  and  is  void. 

Gi_Hi_Monk , 47  I BLA  213  (May  13,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a copy 
of  the  official  record  of  the  notice  or  certificate  of 
location  of  the  claim  with  the  proper  Bureau  of  Land 
Management  Office  on  or  before  Oct.  22,  1979,  or  the 
claim  will  be  deemed  to  be  conclusively  abandoned  and 
void  under  43  U.S.C.  § 1744(c)  (1976)  and  43  CFR 

3833.4.  Appellant's  attempt  to  mail  the  documents  on 
Saturday,  Oct.  20,  1979,  will  not  excuse  late  filing 
even  though  he  was  told  by  the  Post  Office  that  the 
documents  would  be  in  Phoenix  by  Monday,  Cct.  22,  1979. 

5ai_£a._£°ff  §e,  47  I BLA  217  (May  13,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  must  have  filed  a copy  of 
the  official  record  of  the  notice  or  certificate  of 
location  of  the  claim  with  the  proper  Bureau  of  Land 
Management  Office  on  or  before  Oct.  22,  1979,  or  the 
claim  will  be  deemed  to  be  conclusively  abandoned 
and  void  under  43  U.S.C.  § 1744(c)  (1976)  and  43  CFR 

3833.4.  The  requirements  are  not  met  where  docu- 
ments are  not  received  by  the  proper  BLM  office  until 
Oct.  25,  1979,  even  though  the  claimant  had  the  enve- 
lope date  stamped  by  a different  BLM  office  on  Oct.  22, 
1979,  before  mailing  it  to  the  proper  office. 

Santa  Fe  Nuclear.  Inc.,  47  IBLA  220  (May  13,  1980) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
where  a notice  of  location  of  a claim  or  site  is  sub- 
mitted to  BLM  for  recordation  on  Oct.  2,  1979,  and  the 
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service  fee  therefor  is  not  paid  to  ELM  until  Cct.  29, 
1979,  the  recordation  date  of  the  notice  is  Oct.  29, 

1979. 

Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2,  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Cct.  21,  1976,  must  file  a copy  cf  the  of- 
ficial record  of  the  notice  or  certificate  of  location 
of  the  claim  with  the  proper  BLM  office  on  or  before 
Cct.  22,  1979,  or  the  claim  will  he  deemed  conclusive- 
ly to  be  abandoned  and  void  under  43  U.S.C.  § 1744(c) 
(1976)  and  43  CFR  3833.4.  A notice  relating  to  an  un- 
patented mining  claim  located  before  Oct.  21,  1976, 
which  is  filed  with  BLM  on  Oct.  29,  1979,  is  not  timely 
filed . 

Charles  P.  Seel.  47  IE1A  229  (May  13,  1980) 


The  regulations  governing  recordation  of  mining 
claims  are  mandatory,  and  failure  to  comply  therewith 
must  result  in  a finding  that  the  claim  has  been  aban- 
doned and  is  void.  Under  sec.  314  of  the  Federal  land 
Folicy  and  Management  Act  of  1976,  Oct.  21,  1976, 

43  U.S.C.  § 1744  (1976)  and  43  CFR  3833.1-2,  the  owner 
of  an  unpatented  mining  claim  located  prior  to  Cct.  21, 
1976,  must  file  a copy  of  the  official  record  of  the 
notice  of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Management  Office  on  or  before  Oct.  22,  1979, 
accompanied  by  the  proper  fee. 

Carl  A.  Eorgstrom.  47  I EL  A 232  (May  13,  198C) 


The  statute  and  regulations  governing  recordation 
of  mining  claims  are  mandatory,  and  failure  to  comply 
therewith  must  result  in  a finding  that  the  claims  have 
been  abandoned  and  are  void. 

££i£ew_WJ._Berg,  47  IBLA  238  (May  13,  1980) 


Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  files  a copy  of  the  origi- 
nal notice  of  location  in  the  calendar  year  1978,  he  is 
required  by  43  CFR  3833.2—1  (a)  to  file  proof  cf  assess- 
ment work  for  the  assessment  year  ending  on  Aug.  31, 
1979,  on  or  before  Oct.  22,  1979,  failing  which  his 
claim  is  properly  declared  abandoned  and  void. 

A mining  claimant's  failure  to  file  timely  evi- 
dence of  annual  assessment  work  is  not  excused  by 
alleged  tardiness  of  the  State  recorder's  office  in 
recording  this  information  and  returning  a record  copy 
to  claimant,  as  a claimant  is  permitted  under  43  CFR 
38  3 3. 2—  2 (a)  to  satisfy  the  Federal  filing  requirements 
by  submitting  a duplicate  of  the  assessment  notice, 
even  though  it  has  not  yet  been  filed  for  record  with 
the  State. 

Har r^_J_. _P h i 1 1 ij:s , 47  IBLA  252  (May  13,  I960) 


43  CFR  3833.1—2  (d)  states  that  a location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a service  fee 
As  this  is  a mandatory  requirement,  there  is  no  re- 
cordation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.  Therefore,  where 
certificates  of  location  of  mining  claims  are  submit- 
ted to  ELM  for  recordation  on  Oct.  18,  1979,  and  the 
filing  fee  therefor  is  not  paid  to  ELM  until  Feb.  25, 
1980,  the  recordation  date  of  the  notices  of  location 
is  Feb.  25,  1980.  In  the  circumstances,  under  43  CFR 

3833.1-2  appellant’s  filing  was  not  completed  until 
Feb.  25,  I960,  which  is  after  the  cutoff  date  cf 
Cct.  22,  1979,  for  mining  claims  located  pricr  tc 
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Oct.  21,  1976,  ana  the  mining  claims  must  be  deemed 
abandoned  and  void. 

Cecil  V.  Clifford.  Jr.,  47  IBLA  262  (May  13,  1980) 


Reliance  upon  erroneous  advice  or  incomplete 
information  provided  by  BLM  employees  cannot  relieve 
the  owner  of  a mining  claim  of  an  obligation  imposed 
on  him  by  statute  or  relieve  him  of  the  consequences 
imposed  by  a statute  for  his  failure  to  ccmply  with 
its  requirements. 

Alva  F.  Rockwell  and  Alva  A.  Rockwell.  47  IBLA  27,2 
(May  137~19807 


Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  Bureau  of  Land  Man- 
agement office  on  or  before  Oct.  22,  1979,  or  on  or 
before  Dec.  30  of  each  calendar  year  following  the  cal- 
endar year  of  such  recording,  whichever  date  is  sooner, 
evidence  of  annual  assessment  work  performed  during  the 
preceding  assessment  year  or  a notice  of  intention  to 
hold  the  mining  claim. 

Where  a mining  claim  is  located  on  July  4,  1976, 
and  recorded  with  BLM  on  Jan.  23,  1978,  the  evidence 
of  assessment  work  must  be  filed  with  BLM  on  or  before 
Oct.  22,  1979.  Evidence  of  assessment  work  received 
on  Dec.  3,  1979,  is  not  filed  timely  and  the  claim  is 
conclusively  deemed  abandoned  and  void  pursuant  to 
43  U.S.C.  § 1744(c)  (1976)  and  43  CFR  3833.4(a). 

Jim_Adams,  47  IBLA  281  (May  15,  1980) 


Regulation  43  CFR  3833.1-2  (d)  requires  that  each 
claim  or  site  filed  shall  be  accompanied  by  a $5  ser- 
vice fee,  which  is  not  returnable.  A notice  or  cer- 
tificate of  location  will  not  be  accepted  if  it  is  not 
accompanied  by  the  service  fee  and  will  be  returned  to 
the  owner. 

Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2,  the  owner  of  an  unpatented  mining  claim 
located  before  Oct.  21,  1976,  must  have  filed  a copy 
of  the  official  record  of  the  notice  or  certificate  of 
location  of  the  claim  with  the  proper  BLM  office  cn  or 
before  Oct.  22,  1979,  or  the  claim  will  be  deemed  to 
be  conclusively  abandoned  and  void  under  43  U.S.C. 

§ 1744(c)  (1976)  and  43  CFR  3833.4. 

Where  a mining  claimant  submits  a copy  of  a no- 
tice of  location  to  the  BLM  District  Office  at  Burley, 
Idaho,  for  a claim  located  prior  to  Oct.  21,  1976,  he 
has  not  complied  with  43  CFR  3833.1-2(a),  even  though 
the  material  was  submitted  to  the  District  Office 
before  the  expiration  of  the  statutory  deadline  of 
Oct.  22,  1979,  as  the  location  notice  has  not  been 
filed  in  the  "proper  BLM  office,"  which  is  the  BLM 
Idaho  State  Office,  in  Boise,  as  expressly  provided 
by  43  CFR  3833.  0 — 5 (g)  and  1821.2-1  (d),  and  the  mining 
claim  is  properly  declared  abandoned  and  void  under 
43  CFR  3833.4  (a)  . 

maine , 47  IBLA  289  (May  15,  1980) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
where  a notice  of  location  of  a claim  or  site  is  sub- 
mitted to  BLM  for  recordation  on  Oct.  22,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BLM  until  Nov.  13, 


F EDE R AL_ I A N C_i CL I C Y_ A N D_ M A N A G E M E N T_ AC T_C F_J  9 7 6 — Continued 

RECORBATICN  OF  MINING  CLAIMS  AND  ABANDONMENT — Continued 

1979,  the  recordation  date  of  the  notice  is  Ncv.  13, 

1979. 

Under  43  U.S.C.  $ 1744(b)  (1976)  and  43  CFR 

3833.1-2,  the  owner  of  an  unpatented  mining  claim 
located  before  Oct.  21,  1976,  must  file  a copy  cf  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claim  with  the  proper  ELM  office  cn  cr 
before  Oct.  22,  1979,  or  the  claim  will  be  deemed  con- 
clusively to  be  abandoned  and  void  under  43  U.S.C. 

5 1744(c)  (1976)  and  43  CFR  3833.4.  A notice  relating 

to  an  unpatented  mining  claim  located  before  Cct.  21, 
1976,  which  is  filed  with  ELM  on  Nov.  13,  1979,  is  net 
timely  filed. 

11232 , 47  IBLA  293  (May  15,  198C) 


Regulation  43  CFR  38  33. 1—  2 (d)  requires  that  each 
claim  or  site  filed  shall  be  accompanied  by  a $5  ser- 
vice fee,  which  is  not  returnable.  A notice  or  cer- 
tificate of  location  will  not  be  accepted  if  it  is  net 
accompanied  by  the  service  fee  and  will  be  returned  tc 
the  owner. 

Eet h_Ma 1 lo ry , 47  IBLA  296  (May  19,  1980) 


For  lining  claims  located  after  Oct.  21,  1976, 
copies  of  notices  or  certificates  of  location  must 
be  recorded  with  ELM  within  90  days  after  the  date 
of  location.  43  CFR  3833.1-2  (d)  states  that  a loca- 
tion notice  shall  be  accompanied  by  a service  fee. 

As  this  is  a mandatory  requirement  there  is  no  recor- 
dation unless  the  notice  is  accompanied  by  the  stated 
fee,  or  until  it  is  paid.  Where,  for  a claim  located 
after  Cct.  21,  1976,  the  filing  fee  is  net  paid  within 
90  days  after  the  date  of  location,  the  claim  must  be 
deemed  abandoned  and  void. 

fiavid  Jlen^nhall,  97  IELA  298  (May  19,  1980) 

Fleck  Mining  and  Investment  Co..  49  IELA  167  (Aug.  6, 
198  0l 

Gary_Hayis trough , 50  IBLA  206  (Sept.  30,  I 96  0) 


Under  sec.  314  of  the  Federal  land  Eolicy  and  Man- 
agement Act  of  1976,  Cct.  21,  1976,  43  U.S.C.  § 1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a lode  mining 
claim,  located  after  Oct.  21,  1976,  must  file  a notice 
of  recordation  of  the  claim  with  the  proper  Eureau  cf 
Land  Management  Office  within  90  days  of  location  of 
the  claim.  Failure  to  so  file  is  deemed  conclusively 
to  constitute  an  abandonment  of  the  claim  by  the  owner 
and  renders  the  claim  void. 

43  CFR  3833.1-2  (d)  states  that  a location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a service  fee. 
As  this  is  a mandatory  requirement,  there  is  no  recor- 
dation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.  Therefore,  where  no- 
tices of  location  of  mining  claims,  were  submitted  to 
ELM  for  recordation  and  the  filing  fees  therefor  were 
not  paid  to  ELM  until  after  the  deadline  (9C  days  after 
the  date  of  location)  had  passed,  the  mining  claims 
must  be  deemed  abandoned  and  void. 

Virginia  Edwards.  47  IBLA  301  (May  19,  1980) 
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Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  § 1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a placer  min- 
ing claim  must  file  a notice  of  recordation  of  the 
claim  with  the  proper  Bureau  of  Land  Management  Office 
within  90  days  of  location  of  the  claim.  Failure  to  so 
file  is  deemed  conclusively  to  constitute  an  abandon- 
ment of  the  claim  by  the  owner. 

Allen_ J^Maxwellj.  Mary  A.  Janusz.  47  IBLA  306  (May  19, 
1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976),  and 

43  CFR  3833.1-2,  the  owner  of  a mining  claim  located 
before  Oct.  21,  1976,  must  file  a copy  of  the  official 
record  of  the  notice  of  location  for  the  claim  with  the 
proper  Bureau  of  Land  Management  Office  on  or  before 
Oct.  22,  1979.  Failure  to  so  file  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  by  the 
owner . 

Jean  L.  Greene.  47  IBLA  309  (May  19,  1980) 

AMl_Syndbad,  hq  IBla  87  (May  29,  1980) 

Ai_J^L_Grady,  48  IBLA  218  (June  16,  1980) 


The  regulations  governing  recordation  of  mining 
claims  are  mandatory,  and  failure  to  comply  therewith 
must  result  in  a finding  that  the  claim  has  been  aban- 
doned and  is  void.  Under  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  Oct.  21,  1976, 

43  U.S.C.  § 1744  (1976),  and  43  CFR  3833.1-2,  the  owner 
of  an  unpatented  mining  claim  located  prior  to  Oct.  21, 
1976,  must  file  a copy  of  the  official  record  of  the 
notice  or  certificate  of  location  of  the  claim  with  the 
proper  Bureau  of  Land  Management  Office  on  or  before 
Oct.  22,  1979. 

W i 1 1 ia m_a nd_ M ar i e_B 1 a n ch a r d , 47  IBLA  312  (May  19,  1980) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
where  a notice  of  location  of  a claim  or  site  is  sub- 
mitted to  BLM  for  recordation  on  Oct.  11,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BLM  until  Nov.  20, 
1979,  the  recordation  date  of  the  notice  is  Nov.  20, 
1979. 

Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2,  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  roust  file  a copy  of  the  of- 
ficial record  of  the  notice  or  certificate  of  location 
of  the  claim  with  the  proper  BLM  office  on  or  before 
Oct.  22,  1979,  or  the  claim  will  be  deemed  conclusively 
abandoned  and  void  under  43  U.S.C.  § 1744(c)  (1976)  and 

43  CFR  3833.4.  A notice  relating  to  an  unpatented  min- 
ing claim  located  before  Oct.  21,  1976,  which  is  filed 
with  BLM  on  Nov.  20,  1979,  is  not  timely  filed. 

Z£3flJS_££ai!ic h , 47  IBLA  332  (May  21,  1980) 


Under  43  U.S.C.  5 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Oct.  21,  1976,  must  have  filed  a 
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copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Management  Office  on  or  before  Cct.  22,  1979. 

A certificate  of  location  received  after  Oct.  22,  1979, 
at  the  wrong  BLM  office  is  not  timely  filed  and  the 
mining  claim  will  be  deemed  conclusively  abandoned 
and  void  under  43  U.S.C.  § 1744(c)  (1976)  and  43  CFR 

3833.4  (a)  . 

James  H.  Wardle.  47  IELA  345  (May  21,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim,  lo- 
cated after  Oct.  21,  1976,  must  have  filed  a copy  of 
the  official  record  of  the  notice  of  location  or  cer- 
tificate of  location  of  the  claim  with  the  proper 
Eureau  of  land  Management  Office  within  90  days  after 
the  date  of  location  of  such  claim,  or  the  claim  will 
be  deemed  to  be  conclusively  abandoned  and  void  under 
43  U.S.C.  § 1744(c)  (1976)  and  43  CFR  3833.4. 

The  "proper  ELM  office"  is  defined  in  43  CFR 
3833.0-5  (g)  as  the  BLM  office  which  has  jurisdiction 
over  the  area  in  which  the  claim  is  located,  as  spec- 
ified in  43  CFR  1821.2-1  (d).  Where  this  latter  reg- 
ulation designates  the  Oregon  State  Office  as  the 
proper  office,  filing  in  a local  Oregon  office  is  net 
sufficient . 

Timm  Anderson.  47  IELA  348  (May  21,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  must  record  the  location  on  or 
before  Cct.  22,  1979.  Recordation  is  effected  by  fil- 
ing a copy  of  the  location  notice  or  certificate  with 
the  proper  EIM  Office. 

The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  and  recorded  with  ELM  in  the 
calendar  year  1977,  must  file  affidavit  of  assessment 
work  or  notice  of  intention  to  hold  the  claim  cn  cr 
before  Dec.  30  of  the  calendar  year  following  the  cal- 
endar year  in  which  the  claim  was  recorded  with  EIM  and 
failure  to  comply  with  the  regulations  governing  recor- 
dation of  such  instruments  must  result  in  a conclusive 
finding  that  the  claim  has  teen  abandoned. 

Where  mining  claimants  attempt  to  record  their 
claims  on  Oct.  28,  1977,  which  were  located  prior  to 
Oct.  21,  1976,  but  do  not  submit  the  mandatory  service 
fee,  as  required  by  43  CFR  3833.1-2(d),  until  May  3, 

1978,  recordation  of  the  claims  is  effective  as  of 
Bay  3,  1978,  and  the  claimants  ate  not  required  tc 
file  evidence  of  annual  assessment  work  until  Cct.  22, 

1979. 

W.  Verne  Ki^ht^  Eva_M.  Ki^ht,  47  IELA  351  (May  21, 

1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1S76)  , and 
43  CFR  3833.1-2,  the  owner  of  a mining  claim  located 
before  Oct.  21,  1976,  must  file  a copy  of  the  official 
record  of  the  location  of  the  mining  claim  with  the 
proper  Eureau  of  Land  Management  office  on  or  before 
Oct.  22,  1979.  These  requirements  are  mandatory  and 
failure  to  comply  is  deemed  conclusively  tc  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

Anna  M.  Vance.  47  IELA  357  (May  21,  1980) 


flsie_Codd,  51  IBLA  43  (Oct.  30,  1980) 
Ed  Wardrobe,  51  IBLA  45  (Oct.  30,  1980) 
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Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  must  have  filed  a copy  of 
the  notice  of  location  of  the  claim  with  the  proper 
Bureau  of  Land  Management  Office  on  or  before  Oct.  22, 
1979,  or  the  claim  will  be  deemed  to  be  conclusively 
abandoned  and  void  under  43  U.S.C.  s 1744(c)  (1976)  and 

43  CFR  3833.4.  The  fact  the  Post  Office  returned  mail 
enclosing  the  documents  to  the  claimant  because  the  en- 
velope did  not  conform  to  postal  requirements  affords 
no  basis  for  relief  where  the  documents  subsequently 
were  received  by  BLM  after  Oct.  22,  1979,  as  the  stat- 
ute gives  no  authority  for  waiving  the  late  filing. 

Tom  Phelps.  47  IBLA  360  (Bay  21,  1980) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim  filed  for  recordation 
shall  be  accompanied  by  a service  fee.  This  is  a man- 
datory requirement,  and  without  payment  of  the  fee, 
there  is  no  recordation.  Therefore,  where  a notice  of 
location  of  a claim  or  site  is  submitted  to  BLM  for  re- 
cordation on  Oct.  22,  1979,  and  the  filing  fee  therefor 
is  not  paid  to  BLM  until  Mar.  10,  1980,  the  recordation 
date  of  the  notice  is  Mar.  10,  1980. 

The  failure  to  file  such  instruments  as  are  re- 
quired by  43  CFR  3833.1  and  3833.2  within  the  time 
periods  prescribed  therein  must  be  deemed  conclusively 
to  constitute  an  abandonment  of  the  mining  claim,  and 
it  properly  is  declared  abandoned  and  void. 

Wilbur  Martin.  47  IBLA  370  (May  21,  1980) 


Under  sec.  314  (a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  43  CFR  3833.2-1  (c),  the 
owner  of  unpatented  mining  claims  located  in  the  cal- 
endar year  1977,  must  file  affidavits  of  assessment 
work  or  notices  of  intention  to  hold  the  mining  claims 
on  or  before  Dec.  30  of  the  following  calendar  year, 
1978,  or  the  claims  will  be  conclusively  deemed  to  have 
been  abandoned. 

Where  a claimant  is  not  required  to  do  any  as- 
sessment work  under  the  general  mining  laws,  but  is 
required  nevertheless  to  file  under  43  CFR  3833.2-1  (c), 
he  must  file  a notice  of  intention  to  hold  the  claims 
in  lieu  of  an  affidavit  of  assessment  work  performed. 

William  J.  WalkerA_Lewis_Sandberq , 47  IBLA  389  (May  22, 
1980)' 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  must  have  filed  a copy  of 
the  official  record  of  the  notice  of  location  or  cer- 
tificate of  location  of  the  claim  with  the  proper 
Bureau  of  Land  Management  Office  on  or  before  Oct.  22, 
1979,  or  the  claim  will  be  deemed  to  be  conclusively 
abandoned  and  void  under  43  U.S.C.  § 1744(c)  (1976) 

and  43  CFR  3833.4. 

The  Federal  Land  Policy  and  Management  Act  of  1976 
does  not  provide  the  Bureau  of  Land  Management  or  the 
Interior  Board  of  Land  Appeals  with  discretion  to  waive 
the  effects  of  failure  to  comply  with  the  recordation 
requirements. 

Sylvan  S.  Hewitt.  Dennis  Wallace.  47  IBLA  393  (May  22, 
198  07 
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Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Oct.  21,  1976,  roust  have  filed  a 
copy  of  the  official  record  of  the  notice  cr  certif- 
icate of  location  of  the  claim  with  the  proper  Eureau 
of  Land  Management  Office  on  or  before  Cct.  22,  1979. 
Where  a copy  of  the  notice  or  certificate  of  location 
is  on  file  at  the  BLM  Phoenix  District  Cffice  in  rela- 
tion to  trespass  action  and  the  $5  filing  fee  is  net 
received  in  the  ELM  Arizona  State  Office  until  after 
the  deadline,  the  certificate  of  location  is  not  timely 
filed  and  the  mining  claim  will  be  deemed  conclusively 
abandoned  and  void  under  43  U.S.C.  $ 1744(c)  (1976)  and 

43  CFR  3833.4. 

Mitsuko  Flick.  48  IELA  1 (May  27,  1960) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a cepy  of 
the  official  record  of  the  notice  or  certificate  of  lo- 
cation of  the  claim  with  the  proper  Eureau  of  land  Man- 
agement Office  on  or  before  Oct.  22,  1979,  or  the  claim 
will  be  deemed  to  be  conclusively  abandoned  and  void 
under  43  U.S.C.  § 1744(c)  (1976)  and  43  CFR  3633.4. 

The  fact  that  the  Post  Office  assured  the  claimant  that 
the  documents  would  reach  the  Oregon  State  Office  by 
Oct.  22,  1979,  will  not  excuse  the  late  filing. 

Norman  E.  Brooks.  48  IBLA  16  (May  27,  1980) 


Under  sec.  314  of  the  Federal  land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976),  and 
43  CFR  3633,  the  owner  of  a mining  claim  located  before 
Cct.  21,  1976,  must  file  a copy  of  the  official  record 
of  the  notice  of  location  and  related  material  for  the 
claim  with  the  proper  Eureau  of  Land  Management  Cffice 
on  or  before  Cct.  22,  1979.  File  means  being  received 
and  date  stamped  by  the  proper  BLM  office.  Failure  to 
so  file  is  deemed  conclusively  to  constitute  abandon- 
ment of  the  claim  by  the  owner  and  renders  the  claim 
void . 

Robert  Willing  et  al. . 48  IELA  39  (May  29,  196C) 


Under  sec.  314  of  the  Eederal  land  Fclicy  and  Man- 
agement Act  of  1976,  Cct.  21,  1976,  43  U.S.C.  § 1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a lode  cr 
placer  mining  claim  must  file  a notice  of  recordation 
of  the  claim  with  the  proper  Eureau  of  Land  Management 
Cffice  within  90  days  of  location  of  the  claim.  Fail- 
ure to  so  file  is  deemed  conclusively  to  constitute  an 
abandonment  of  the  claim  by  the  owner.  A guesticn  as 
to  the  date  of  location  is  to  be  resolved  according  tc 
state  law,  pursuant  to  43  CFR  3 8 3 3. 0—  5 (b)  . 

Larry  Lahusen,  Jay  Coates.  48  IBLA  43  (May  29,  I960) 


The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  had  until  Oct.  22,  1979,  tc 
record  the  location  and  file  a copy  of  the  recorded 
affidavit  of  assessment  work  or  notice  of  intention 
to  hold.  Recordation  is  effected  by  filing  a copy  of 
the  location  notice  or  certificate  with  the  proper  ELM 
office. 

Failure  to  comply  with  the  regulations  governing 
recordation  of  assessment  work  or  notice  of  intention 
to  hold  mining  claims  must  result  in  a conclusive  find- 
ing that  the  mining  claim  has  teen  abandoned  and  is 
void . 
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Regulation  43  CFR  3833.1-2  (d)  reguites  that  each 
claim  or  site  filed  shall  be  accompanied  by  a $5  ser- 
vice fee,  which  is  not  returnable.  A notice  or  cer- 
tificate of  location  will  not  be  accepted  if  it  is  net 
accompanied  by  the  service  fee  and  will  be  returned  to 
the  owner. 

Bernard_Ai_Schmid,  48  IBLA  48  (May  29,  1980) 


Where  the  owner  of  an  unpatented  mining  claim 
located  prior  to,  but  recorded  with  BLM  after  Oct.  21, 
1976,  fails  to  file  an  affidavit  of  assessment  work  or 
notice  of  intention  to  hold  the  claim  on  or  before 
Oct.  22,  1979,  the  claim  is  properly  deemed  abandoned 
and  void. 

Alice  E.  Deetz.  48  IBLA  59  (May  29,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2,  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certif- 
icate of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Management  Office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  conclusively  to  be  aban- 
doned and  void  under  43  U.S.C.  § 1744(c)  (1976)  and 

43  CFR  3833.4. 

Pursuant  to  43  CFR  3833.2-l(a),  the  cwner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  BLM  office  on  or 
before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  calendar  year  of  such  re- 
cording, whichever  date  is  sooner,  evidence  of  annual 
assessment  work  performed  during  the  preceding  assess- 
ment year  or  a notice  of  intention  to  hold  the  mining 
claim . 

loss_Wi_Ma thews,  48  IBLA  71  (May  29,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976),  and 

43  CFR  3833.1-2,  the  owner  of  a mining  claim  located 
before  Oct.  21,  1976,  must  file  a copy  of  the  official 
record  of  the  notice  of  location  for  the  claim  with  the 
proper  Bureau  of  Land  Management  Office  on  or  before 
Oct.  22,  1979.  Filing  is  accomplished  when  a document 
is  delivered  to  and  received  by  the  proper  office. 
Failure  to  so  file  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

Johnnie  Finnegan,  Don  E.  Gordon.  Carl  Holder.  48  IBLA 
79  (May~297~1980) 


The  regulations  governing  recordation  of  mining 
claims  are  mandatory,  and  failure  to  comply  therewith 
must  result  in  a finding  that  the  claim  has  teen  aban- 
doned. Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  § 1744 
(1976),  and  43  CFR  3933.1-2,  the  owner  of  an  unpatented 
mining  claim  located  on  or  before  Oct.  21,  1976,  must 
file  a copy  of  the  official  record  of  the  notice  or 
certificate  of  location  of  the  claim  with  the  proper 
Bureau  of  Land  Management  Office  prior  to  Oct.  22,  1979. 

A copy  of  the  location  certificate,  which  is  not  an  exact 
replica  or  machine  copy  of  the  recorded  certificate,  but 
which  contains  the  same  language  and  is  filed  timely  will 
be  accepted  as  complying  with  the  laws  and  regulations. 

Wilma  Hartley.  48  IBLA  83  (May  29,  1980) 
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Under  sec.  314  of  the  Federal  land  Policy  and  Man- 
agement Act  of  1976,  Cct,  21,  1976,  43  U.S.C.  § 1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a lode  or 
placer  mining  claim  must  file  a notice  of  recordation 
of  the  claim  with  the  proper  Bureau  of  Land  Management 
Cffice  within  90  days  of  location  of  the  claim.  Fail- 
ure to  so  file  is  deemed  conclusively  to  constitute  and 
abandonment  of  the  claim  by  the  cwner. 

Pau_l_E_. .Rhodes , 48  IELA  90  (May  29,  I960) 


Where  a claimant  timely  files  notices  of  location 
for  recordation  of  his  mining  claims  and  submits  a 
sketch  map  and  narrative  description  of  the  location 
of  the  claims  sufficient  to  locate  the  claimed  lands 
on  the  ground,  and  identifies  the  claims  by  section, 
township,  range,  meridian,  and  state,  he  has  met  the 
requirements  of  sec.  314(b)  of  the  Federal  land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  § 1744(h)  (1976) 

and  43  CFR  38 3 3. 1- 2 (c)  (5)  and  (6). 

Robert.H^.Lawscn,  48  IELA  93  (May  29,  1980) 


Under  sec.  314  of  the  Federal  land  Policy  and  Man- 
agement Act  of  1976,  Cct.  21,  1976,  43  U.S.C.  § 1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a mining  claim 
located  before  Oct.  21,  1976,  must  file  a copy  of  the 
official  record  of  the  notice  or  certificate  of  location 
with  the  proper  Bureau  of  Land  Management  Office  on  or 
before  Oct.  22,  1979.  These  requirements  are  mandatory 
and  failure  to  comply  is  deemed  conclusively  to  consti- 
tute an  abandonment  of  the  claim  by  the  owner  and  ren- 
ders the  claim  void. 

John  Hudspeth^  Floreine  Hudspeth.  48  IELA  99  (May  29, 

19807 

Edwar d_Wi_Kra mer , 51  IBLA  294  (Dec.  17,  I960) 


Where  the  owners  of  unpatented  mining  claims  lo- 
cated before  Cct.  21,  1976,  fail  to  file  copies  cf  the 
original  notices  of  location  with  the  proper  ELM  office 
on  or  before  Cct.  22,  1979,  their  claims  are  properly 
held  to  be  abandoned  and  void. 

Jean  C.  Lepper  et  al..  48  IBLA  103  (May  29,  I960) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  Cct.  21,  1976,  43  U.S.C.  § 1744 
(1976),  and  43  CFR  3833.1-2  and  3833.2-1,  the  cwner  of 
a mining  claim  located  before  Oct.  21,  1976,  must  file 
a copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  loeatien  and  a copy  of  the  recorded  affidavit 
of  assessment  work  or  notice  of  intention  to  held  the 
claim,  with  the  proper  Bureau  of  land  Management  Cffice 
on  or  before  Cct.  22,  1979,  or  the  claim  must  he  deemed 
abandoned  and  void. 

Relen_E.._  Wall  ace,  48  IBLA  127  (May  3C,  198C) 


The  owner  of  a mining  claim  located  on  or  before 
Cct.  21,  1976,  had  until  Cct.  22,  1979,  to  record  a 
copy  of  the  location  notice  with  Eureau  of  Land  Manage- 
ment and  pay  the  required  service  fee,  and  where  the 
fee  was  not  paid  43  CFR  38  3 3. 1—  2 (d)  requires  that  the 
notice  of  location  be  returned  as  unacceptable. 

Under  43  U.S.C.  § 1744  (1976)  and  43  CFR  3833.4, 
the  failure  to  timely  file  an  instrument  required  by 
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43  CFR  3833.1-2  constitutes  an  abandonment  of  the  min- 
ing claim,  and  it  is  deemed  to  be  void. 

George  B.  Flewellinq,  48  IELA  141  (May  30,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim 
located  on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Management  office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  § 1744(c)  (1976)  and 

43  CFR  3833.4.  A document  required  to  be  filed  on  or 
before  Oct.  22,  1979,  and  received  by  BLM  on  Jan.  8, 
1980,  is  not  timely  filed. 

James_EJ Cooper,  48  IBLA  175  (June  9,  1980) 


The  statute  and  regulations  governing  recordation 
of  mining  claims  are  mandatory,  and  failure  to  comply 
therewith  must  result  in  a finding  that  the  claim  has 
been  abandoned.  Where,  under  sec.  314  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  Oct.  21,  1976, 
43  U.S.C.  § 1744  (1976),  and  43  CFR  3833.1-2,  the  owner 
of  an  unpatented  mining  claim  located  on  or  before 
Oct.  21,  1976,  fails  to  file  a notice  of  location  of 
the  claim  with  the  proper  Bureau  of  Land  Management 
Office  on  or  before  Oct.  22,  1979,  the  mining  claim 
is  properly  declared  abandoned  and  void. 

Robert  Alameda  et  al..  48  IBLA  178  (June  9,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim 
located  on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Management  Office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  § 1744(c)  (1976)  and 

43  CFR  3833.4. 

Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  BLM  office  on  or 
before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  calendar  year  of  recording 
with  BLM,  whichever  date  is  sooner,  evidence  of  annual 
assessment  work  performed  during  the  preceding  assess- 
ment year  or  a notice  of  intention  to  hold  the  mining 
claim . 

Sec.  314  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  § 1744  (1976),  gives  no  author- 
ity to  the  Department  of  the  Interior  to  accept  for 
mining  claim  recordation  documents  submitted  after  the 
statutory  time  requirements  as  if  they  were  timely 
filed  in  order  to  avoid  the  consequences  of  the 
statute. 

J°kfi_£i_Sherwood , 48  IBLA  180  (June  9,  1980) 

Georqe_Li_H a r r i son , 49  IBLA  157  (July  30,  1980) 


Under  43  CFR  3833.2-1  (a)  and  3833.4  (a),  the  owner 
of  an  unpatented  mining  claim  located  before  Oct.  21, 
1976,  notice  of  which  is  recorded  with  BLM  in  the  cal- 
endar year  1977,  must  file  an  affidavit  of  assessment 
work  or  a notice  of  intention  to  hold  the  claim  on  or 
before  Dec.  30  of  the  following  calendar  year,  1978, 
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or  the  claim  will  be  conclusively  deemed  to  have  teen 
abandoned . 

Eetty_ Nor t on , 48  IE1A  184  (June  9,  I960) 


Under  sec.  314(b)  of  the  Federal  land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  43  U.S.C. 

$ 1744(b)  (1976),  and  43  CFR  3833.1-2(1),  the  cwner 

of  an  unpatented  lode  or  placer  mining  claim  located 
after  Oct.  21,  1976,  within  90  days  after  the  date  cf 
location  of  such  claim,  must  file  in  the  proper  EIM 
office  a copy  of  the  official  record  of  the  notice  cf 
location  or  certificate  of  location.  Failure  to  file 
such  instrument  timely  is  deemed  conclusively  to  con- 
stitute an  abandonment  of  the  mining  claim  by  the 
owner.  The  "date  of  location"  is  determined  by  refer- 
ence to  the  law  of  the  state  in  which  the  claim  is 
situated . 

C_.  _ A_.  _ Gu  s s m a r , 48  IELA  193  (June  9,  198C) 


Under  sec.  314(b)  of  the  Federal  Land  Eclicy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744(b)  (1976)  and 

43  CFR  3833.1-2,  the  cwner  or  owners  of  an  unpatented 
mining  claim  located  on  or  before  Oct.  21,  1976,  must 
file  a copy  of  the  official  notice  or  certificate  of 
location  of  the  claim  with  the  proper  Eureau  cf  land 
Management  Office  on  or  before  Cct.  22,  1979.  Failure 
to  file  will  conclusively  be  deemed  an  abandonment  of 
the  claim  and  it  shall  be  void. 

Lowell  Becker.  Billie  Peterson.  48  IELA  2C3  (June  16, 
1980J 


Under  sec.  314  of  the  Federal  land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  $ 1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a mining  claim  located 
before  Cct.  21,  1976,  must  file  a copy  cf  the  official 
record  of  the  notice  of  location  for  the  claim  with  the 
proper  Eureau  of  Land  Management  Office  on  or  before 
Cct.  22,  1979.  Failure  to  so  file  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  by 
the  owner. 

"Copy  of  the  official  record  of  the  notice  cr 
certificate  of  location"  means  a legible  reproduction 
or  duplicate,  except  microfilm,  of  the  original  instru- 
ment of  recordation  of  an  unpatented  mining  claim  which 
was  or  will  be  filed  in  the  local  jurisdiction  where 
the  claim  is  located  or  other  evidence,  acceptable  tc 
the  proper  ELM  office,  of  such  instrument  of  record- 
ation. Under  43  CFR  3833.1-2  there  is  no  express 
requirement  that  a machine  reproduction  be  provided. 
Accordingly,  a handwritten  duplicate  of  a notice  cf 
location  is  acceptable  under  the  regulations. 

«.  C.  Miles.  48  IELA  214  (June  16,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  cf  1976,  Oct.  21,  1976,  43  U.S.C.  5 1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a mining  claim 
located  before  Cct.  21,  1976,  must  file  a copy  cf  the 
official  record  of  the  notice  or  certificate  cf  Iccaticn 
for  such  claim  with  the  proper  Eureau  of  Land  Management 
Office  on  or  before  Cct.  22,  1979.  These  requirements 
are  mandatory  and  failure  to  comply  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  by  the 
owner  and  renders  the  claim  void. 

Joe_Rapic,  48  IBLA  255  (June  26,  1980) 
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Under  43  U.S.C.  $ 1744  (1976),  and  43  CFR 
3833-JL  — 2 (b)  and  3833.4,  the  owner  of  an  unpatented 
mining  claim  located  after  Oct.  21,  1976,  shall  file 
within  90  days  after  the  date  of  location  in  the  proper 
BLM  office  a copy  of  the  official  record  of  the  notice 
or  certificate  of  location,  or  the  claim  must  be  deemed 
abandoned  and  void. 

Jai§s_White,  48  IBLA  346  (July  3,  1980) 


Under  43  U.S.C.  $ 1744  (1976),  and  43  CFR 
3833.1-2  (a),  the  owner  of  an  unpatented  mining  claim 
located  before  Oct.  21,  1976,  must  file  a copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion with  the  proper  office  of  the  Bureau  of  Land 
Management  on  or  before  Oct.  22,  1979,  or  the  claim  is 
deemed  abandoned  and  void. 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
promulgated  regulations. 

A £ mando_ Ma jalca , 48  IBLA  351  (July  11,  1980) 


Failure  to  comply  with  the  regulations  governing 
recordation  of  notices  of  location  or  the  filing  of 
evidence  of  assessment  work  or  a notice  of  intention  to 
hold  mining  claim  must  result  in  a conclusive  finding 
that  the  mining  claim  has  been  abandoned  and  is  void. 

Reliance  upon  erroneous  advice  or  incomplete 
information  provided  by  BLM  employees  cannot  relieve 
the  owner  of  a mining  claim  of  an  obligation  imposed 
on  him  by  statute  or  relieve  him  of  the  ccnseguences 
imposed  by  a statute  for  his  failure  to  comply  with 
its  requirements. 

Dollie_Li_Glaab , 48  IBLA  404  (July  11,  1980) 


Land  which  has  been  patented  without  a reserva- 
tion of  minerals  to  the  United  States  is  not  available 
for  the  location  of  mining  claims,  and  mining  claims 
located  on  such  land  after  it  is  so  patented  are  null 
and  void  ab  initio,  and  an  attempted  recordation  of 
such  mining  claims  is  properly  refused  by  the  Bureau 
of  Land  Management. 

' 4 9 IBLA  17  (July  15,  1980) 


Under  43  U.S.C.  § 1744  (1976)  if  the  owner  of  a 
mining  claim  located  on  or  before  Oct.  21,  1976,  does 
not  file  a copy  of  the  recorded  notice  or  certificate 
of  location  by  Oct.  22,  1979,  the  claim  must  be  deemed 
abandoned  and  void. 

l£4n k_0t egu i , 49  IBLA  40  (July  21,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  § 1744 
(1976)  and  43  CFR  3833.1-2,  the  owner  of  a mining  claim 
located  after  Oct.  21,  1976,  must  file  a notice  of 
recordation  of  the  claim  with  the  proper  Bureau  of  Land 
Management  Office  within  90  days  of  location  of  the 
claim.  Failure  to  so  file  is  deemed  conclusively  to 
constitute  an  abandonment  of  the  claim  by  the  owner  and 
renders  the  claim  void. 
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The  owner  of  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  must  file  a copy  of  the  certifi- 
cate or  notice  of  location  cf  the  claim  with  EIE  within 
90  days  of  the  date  of  location  of  the  claim,  failing 
which  EIM  prcperly  rejects  the  untimely  tendered  docu- 
ment and  declares  the  claim  abandoned  and  void. 

Copies  cf  mining  claim  certificates  or  notices  of 
location  which  are  required  to  be  filed  within  SC  days 
of  the  date  cf  location  of  a claim  are  not  timely  filed 
where  they  are  placed  in  the  mail  prior  to  the  deadline 
but  are  not  received  or  date  stamped  by  BLM  until  after 
the  deadline. 

Where  a mining  claimant  merely  asserts  that  because 
of  a 9-day  difference  between  the  posting  cf  an  enve- 
lope and  the  date  received  stamp  of  ELM,  BLM  may  have 
mishandled  notices  of  location  submitted  in  attempted 
compliance  with  the  requirements  of  43  CFR  3833.1— 2 (b)  , 
allegedly  causing  them  to  be  date  stamped  by  EIM  as 
untimely,  and  there  is  nothing  else  in  the  record  to 
support  this  conjecture  he  has  not  met  the  burden  of 
rebutting  the  presumption  that  ELM  officials  have  prop- 
erly discharged  their  duties  in  receiving  and  promptly 
date  stamping  all  such  notices  tendered  to  them. 

Hen£^_D_._Fr ied man , 49  IBLA  97  (July  28,  I960) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  S 1744 
(1976)  and  43  CFR  3833.1-2,  the  owner  of  a mining  claim 
located  before  Oct.  21,  1976,  must  file  a copy  of  the 
official  record  of  the  notice  or  certificate  cf  location 
with  the  proper  Bureau  of  Land  Management  Office  on  or 
before  Cct.  22,  1979.  These  requirements  are  mandatory 
and  failure  to  comply  is  deemed  conclusively  to  consti- 
tute an  abandonment  of  the  claim  by  the  owner. 

Ross  Weaver.  49  I E I A 111  (July  28,  1980) 

George  W.  Cole.  49  IBLA  128  (July  28,  1980) 

Cripple  Creek  Exploration  Corp. . 49  I ELA  ISC  (Aug.  6, 
1980) 

i!lf££i_letcher,  49  IELfi  193  (Aug-  6,  I960) 

Cleo  May  Fresh.  Marjorie  P.  Eeterts.  50  IEIA  363 
(Oct.  16,  I960) 

Robert  E.  Donahue.  50  IELA  374  (Cct..  21,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFE 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Cct.  21,  1976,  must  have  filed  a copy 
of  the  official  record  of  the  notice  or  certificate 
cf  location  of  the  claim  with  the  proper  Bureau  cf 
Land  Management  Office  on  or  before  Cct.  22,  1979,  or 
the  claim  will  be  deemed  to  be  conclusively  abandoned 
and  void  under  43  U.S.C.  $ 1744(c)  (1976)  and  43  CFR 

3833.4.  The  statute  and  regulations  governing  recor- 
dation of  mining  claims  are  mandatory  and  where  a 
mining  claimant  contends  that  he  mailed  his  notices  cf 
location  along  with  other  documents  which  were  received 
by  the  Eureau  of  land  Management  1 day  after  the  filing 
date,  the  claims  are  properly  declared  abandoned  and 
void . 

G.  B.  Marquardson.  49  IELA  114  (July  28,  1980) 


Don  R.  Bird  et  al..  49  IBLA  94  (July  22,  1980) 
Her b_B a 1 1 ou , 49  IBLA  225  (Aug.  12,  1980) 
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Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a copy 
of  the  official  record  of  the  notice  or  certificate 
of  location  of  the  claim  with  the  proper  Bureau  of 
Land  Management  Office  on  or  before  Oct.  22,  1979,  or 
the  claim  will  be  deemed  to  be  conclusively  abandoned 
and  void  under  43  U.S.C.  5 1744(c)  (1976)  and  43  CFR 

3833.4.  Filing  in  the  Utah  State  Office  rather  than 
the  Wyoming  State  Office  is  not  sufficient. 

« 49  IBLA  125  (July  28,  1980) 

Interstate  Brick.  50  IBLA  107  (Sept.  17,  1980) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
where  a notice  of  location  of  a claim  or  site  is  submit- 
ted to  BLM  for  recordation  on  Oct.  19,  1979,  and  the 
filing  fee  therefor  is  not  paid  to  BLM  until  Feb.  11, 
1980,  the  date  of  filing  for  recordation  of  the  notice 
is  Feb.  11,  1980. 

The  failure  to  file  such  instruments  as  are 
required  by  43  CFR  3833.1  and  3833.2  within  the  time 
periods  prescribed  therein,  must  be  deemed  conclusively 
to  constitute  an  abandonment  of  the  mining  claim,  mill- 
site,  or  tunnel  site  and  it  properly  is  declared  aban- 
doned and  void. 

Lawrence  Jacob_t_Freeda_ Jacob , 49  IBLA  137  (July  28, 

11980) 


Under  43  U.S.C.  § 1744  (1976)  and  43  CFR  3833.2-1, 
the  owner  of  an  unpatented  mining  claim  located  before 
Oct.  21,  1976,  had  to  file  in  the  proper  office  of  the 
Bureau  of  Land  Management  a copy  of  the  official  record 
of  the  notice  or  certificate  of  location  and  an  affida- 
vit of  assessment  work  performed  on  the  claim  on  or 
before  Oct.  22,  1979.  Where  the  owner  of  an  unpatented 
mining  claim  failed  to  file  either  instrument  within  the 
prescribed  time,  the  claim  is  deemed  conclusively  tc  be 
abandoned  and  void. 

£§2£2e_Stil lman , 49  IBLA  150  (July  30,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a copy 
of  the  official  record  of  the  notice  or  certificate  of 
location  of  the  claim  with  the  proper  Bureau  of  Land 
Management  Office  on  or  before  Oct.  22,  1979,  or  the 
claim  will  be  deemed  to  be  conclusively  abandoned  and 
void  under  43  U.S.C.  % 1744(c)  (1976)  and  43  CFR  3833.4. 

The  fact  that  appellant  lost  or  misplaced  the  required 
documents  and  had  to  send  away  for  new  ones  will  not 
excuse  late  filing. 

Gale_E._Powell,  49  IBLA  173  (July  30,  1980) 


Under  sec.  314(b)  of  the  Federal  Land  Folicy 
and  Management  Act  of  1976,  Oct.  21,  1976,  43  U.S.C. 

§ 1744  (b)  (1976),  and  43  CFR  3833.1-2  (b),  the  owner 

of  an  unpatented  lode  or  placer  mining  claim  located 
after  Oct.  21,  1976,  within  90  days  after  the  date  of 
location  of  such  claim,  must  file  in  the  proper  ELM 
office  a copy  of  the  official  record  of  the  notice  of 
location  or  certificate  of  location.  Failure  to  file 
such  instrument  timely  is  deemed  conclusively  to  con- 
stitute an  abandonment  of  the  mining  claim  by  the 
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owner.  The  "date  of  location"  is  determined  by  ref- 
erence to  the  law  of  the  State  in  which  the  claim  is 
situated. 

Regulation  43  CFR  3833.1  — 2 (d)  requires  that  each 
claim  or  site  filed  shall  be  accompanied  by  a $5  ser- 
vice fee,  which  is  not  returnable.  A notice  or  certi- 
ficate of  location  will  not  be  accepted  if  it  is  ret 
accompanied  by  the  service  fee  and  will  be  returned  to 
the  owner. 

Weldon_Mead_ Kennedy  Elmer  Devore,  49  IELA  18C 
1 July- 31  , 1980)  " 


Undc?t  43  U.S.C.  § 1744  (1976)  and  43  CFR 

3833.1-2(a),  3E33.2-l(a),  3833.4,  for  a mining  claim 
located  on  or  before  Cct.  21,  1976,  a copy  of  the 
notice  or  certificate  of  location  and  evidence  of 
assessment  work  or  notice  of  intention  to  held  oust  be 
filed  with  the  Bureau  of  Land  Management  by  Oct.  22, 
1979,  or  the  claim  shall  be  deemed  abandoned  and  void. 

Can^o n_ V i e w_ M i n i nq_Co^ , 49  IBLA  184  (July  31,  1980) 


Regulation  43  CFR  3833.1—2 (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  he  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
where  notices  of  location  of  a claim  or  site  are  sub- 
mitted to  El M for  recordation  on  Dec.  26,  1979,  and  the 
filing  fee  therefor  is  net  paid  to  El M until  Jan.  23, 
1980,  the  recordation  date  of  the  notices  is  Jan.  23, 
1980. 

The  failure  to  file  such  instruments  as  are  re- 
quired by  43  CFR  3833.1  and  3833.2  within  the  time 
periods  prescribed  therein,  must  be  deemed  conclusively 
to  constitute  an  abandonment  of  the  mining  claim,  mill- 
site,  or  tunnel  site  and  it  properly  is  declared  aban- 
doned and  void. 

l£®w®£I  Hill  Mining  Co. . Inc. . 49  IELA  197  (Aug.  6, 
1980) 


Under  43  U.S.C.  § 1744  (1976)  and  43  CFR  3833.1-2 
the  owner  of  an  unpatented  mining  claim  located  on  or 
before  Cct.  21,  1976,  must  have  filed  a copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claim  with  the  proper  Eureau  of  Land  Man- 
agement Office  on  or  before  Oct.  22,  1979,  or  the  claim 
will  be  deemed  to  be  conclusively  abandoned  and  vcid 
under  43  U.S.C.  $ 1744(c)  (1976). 

Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  § 1744 
(1976)  and  43  CFR  3833.1-2,  the  owner  of  a aining  claim 
located  after  Oct.  21,  1976,  must  file  a notice  of 
recordation  of  the  claim  with  the  proper  Eureau  cf  land 
Management  Office  within  90  days  of  location  of  the 
claim.  Failure  to  so  file  is  deemed  conclusively  tc 
constitute  an  abandonment  of  the  claim  by  the  cwner  and 
renders  the  claim  void. 

SiSD-HociSinS  * 49  IBIA  217  (Aug.  11,  1980) 

Nila  Tvrrel.  49  IBLA  267  (Aug.  18,  1980) 
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FEDERAL  LAUD  POLICY  AND  MANAGEMENT  ACT  OF  1976  — Continued 
RECORDATION  OF  MINING  CLAIMS  AND  ABANDONMENT — Continued 

Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  BLM  office  on  or 
before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  calendar  year  of  recording 
with  BLM,  whichever  date  is  sooner,  evidence  of  annual 
assessment  work  performed  during  the  preceding  assess- 
ment year  or  a notice  of  intention  to  hold  the  mining 
claim. 

Mining  claims  located  after  the  enactment  of  the 
Federal  Land  Policy  and  Management  Act  of  1976,  Oct.  21, 
1976,  must  be  deemed  abandoned  and  void  if  a copy  of  the 
notice  of  location  or  certificate  of  location  is  not 
filed  with  the  proper  Bureau  of  Land  Management  Office 
within  90  days  after  the  date  of  location  of  such  claims. 

Da r le n e_ YX_H ay m e s_et_a lx , 49  IBLA  243  (Aug.  18,  1980) 


Mining  claims  located  in  units  of  the  National 
Park  System  must  be  recorded  within  1 year  of  the 
date  of  enactment  of  the  Mining  in  the  Parks  Act, 
sec.  8 of  the  Act  of  Sept.  28,  1976,  16  U.S.C.  § 1907 
(1976)  , rather  than  within  3 years  of  the  enactment  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 

Act  of  Oct.  21,  1976,  43  U.S.C.  § 1744  (1976). 

Elden_Ai_LeRoyi_Doroth2_Ai_LeRoy , 49  IBLA  320  (Aug.  20, 
1980)" 


For  a mining  claim  located  on  or  before  Oct.  21, 
1976,  under  43  U.S.C.  § 1744  (1976),  43  CFR  3833.1-2(a) 
and  3833.4,  a copy  of  the  recorded  notice  or  certifi- 
cate of  location  must  be  filed  with  the  appropriate 
BLM  state  office  by  Oct.  22,  1979,  or  the  claim  shall 
be  conclusively  deemed  to  be  abandoned  and  void. 

Vir£al_Mi_Taylorx_Eli2abet h_Hutt on , 49  IBLA  329 
(Aug.  25,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  § 1744 
(1976),  and  43  CFR  3833.1-2,  3833.2-1,  and  3833.4,  the 
owner  of  a mining  claim  located  before  Oct.  21,  1976, 
must  file  a copy  of  the  official  record  of  the  notice 
or  certificate  of  location  and  a copy  of  the  recorded 
affidavit  of  assessment  work  or  notice  of  intention  to 
hold  the  claim,  with  the  proper  Bureau  of  Land  Manage- 
ment Office  on  or  before  Oct.  22,  1979,  or  the  claim 
must  be  deemed  abandoned  and  void. 

John  Lincoln,  Jr..  49  IBLA  335  (Aug.  25,  1980) 


Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  Bureau  of  Land 
Management  office  on  or  before  Oct.  22,  1979,  or  on 
or  before  Dec.  30  of  each  calendar  year  following  the 
calendar  year  of  such  recording,  whichever  date  is 
sooner,  evidence  of  annual  assessment  work  performed 
during  the  preceding  assessment  year  or  a notice  of 
intention  to  hold  the  mining  claim. 

Where  a placer  mining  claim  was  located  in  1975, 
the  evidence  of  assessment  work  must  be  filed  with  BLM 
on  or  before  Oct.  22,  1979.  If  no  evidence  of  assess- 
ment work  has  been  timely  filed  with  BLM,  the  claim  is 
conclusively  deemed  abandoned  and  void  pursuant  to 
43  U.S.C.  § 1744(c)  (1976),  and  43  CFR  3833.4(a). 

Ver non_G_._6_Shir ley_Sx_Wickham , 50  IBLA  1 (Sept.  5, 
(1980)  ” " ' 


FEDERAL  LAND  POLICY  AND  MANAGEMENT  ACT  OF  1976  — Continued 

RECCRDATICN  CF  MINING  CLAIMS  AND  ABANDONMENT — Continued 

The  Board  of  Land  Appeals  has  no  authority  tc 
waive  the  strict  requirements  of  the  Federal  land  Pol- 
icy and  Management  Act  of  1976  for  recording  mining 
claims,  and  where  the  requirements  have  not  been  met 
for  a claim,  the  claim  is  properly  declared  atandcned 
and  void. 

Eloise  Joyce  Williamson.  50  IBLA  42  (Sept.  9,  1S8C) 


Under  43  CFR  3833. 1-2  (a)  and  3833.4  (a),  the  own- 
er of  an  unpatented  mining  claim  located  on  or  before 
Get.  21,  1976,  must  file  a copy  of  the  recorded  notice 
or  certificate  of  location  with  the  Bureau  of  Land 
Management  by  Oct.  2,  1979,  or  the  claim  is  deemed 
abandoned  and  void. 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  and  duly  promul- 
gated statutes  and  regulations. 

Hugh  A.  Johnson.  50  IBLA  47  (Sept.  9,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a ccpy 
of  the  official  record  of  the  notice  or  certificate  of 
location  of  the  claim  with  the  proper  Eureau  of  Land 
Management  Office  on  or  before  Oct.  22,  1979.  The 
owner  of  an  unpatented  mining  claim,  located  after 
Oct.  21,  1976,  must  have  filed  a copy  of  the  official 
record  of  the  notice  of  location  or  certificate  cf 
location  of  the  claim  with  the  proper  Bureau  of  Land 
Management  Office  within  90  days  after  the  date  cf 
location  of  such  claim.  The  statute  and  regulations 
governing  recordation  of  mining  claims  are  mandatory 
and  where  ELM  has  not  received  a notice  of  location, 
the  claim  is  properly  declared  abandoned  and  void. 

]1araaret_Cover t.,  50  IBLA  58  (Sept.  15,  1980) 


Under  43  CFR  3633.1-2  (b) , the  owner  of  an  unpa- 
tented mining  claim,  millsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  on  Federal  land  shall  file  within 
90_days  after  the  date  of  location  cf  that  claim  in  the 
proper  EIM  office  a copy  of  the  official  record  of  the 
notice  or  certificate  of  location  of  the  claim  cr  site. 

The  failure  to  file  an  instrument  required  by  secs. 
3833.1  and  3833.2  of  this  title  within  the  time  period 
prescribed  therein  shall  be  deemed  conclusively  tc  con- 
stitute an  abandonment  of  the  mining  claim,  millsite, 
or  tunnel  site  and  it  shall  be  void. 

Tod  Andersen.  50  TELA  66  (Sept.  17,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Cct.  21,  1976,  must  have  filed  a ccpy 
of  the  official  record  of  the  claim  with  the  proper 
Bureau  of  land  Management  Office  on  or  before  Oct.  22, 
1979,  or  the  claim  will  be  deemed  to  be  conclusively 
abandoned  and  void  under  43  U.S.C.  § 1744(c)  (1976) 

and  43  CFR  3833.4.  The  fact  that  the  documents  had 
teen  deposited  in  the  mail  and  postmarked  by  the  postal 
authorities  Cct.  22,  1979,  will  not  excuse  the  late 
filing. 

Helen  Holland  et  al..  50  IBLA  121  (Sept.  24,  198C) 
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£EDEBAL_Ml?D_Pg  LIC  Y_  A N D_M  A N AG  EME  N T_ ACT_OF_  J 97  6 — Con  t i n u ed 
RECORDATION  OF  MINING  CLAIMS  AND  ABANDONMENT — Continued 

Regulation  H 3 CFR  3 8 3 3. 1—  2 (d)  states  that  a loca- 
tion notice  for  each  mining  claim  filed  for  recordation 
shall  be  accompanied  by  a service  fee.  This  is  a man- 
datory requirement,  and  without  payment  of  the  fee, 
there  is  no  recordation.  The  failure  to  file  such  in- 
struments as  are  required  by  43  CFR  3833.1  and  3833.2 
within  the  time  periods  prescribed  therein  must  be 
deemed  conclusively  to  constitute  an  abandonment  of  the 
mining  claim. 

Clifford  J.  Kelch . 50  I BL A 127  (Sept.  24,  1980) 


The  owner  of  mining  claims  located  after  Oct.  21, 
1976,  must  file  copies  of  the  notices  of  location  of 
the  claims  with  BLM  within  90  days  of  the  dates  of 
location  of  the  claims,  failing  which  the  claims  are 
properly  declared  abandoned  and  void. 

"Date  of  Location."  The  date  of  location  of  mining 
claims  is  determined  in  accordance  with  the  law  of  the 
State  where  the  claims  are  situated.  Under  California 
law,  the  time  for  recordation  in  the  county  is  measured 
from  the  date  of  the  posting  of  the  location  notice  on 
the  claims. 

The  dates  of  location  of  mining  claims  as  shewn 
on  the  notices  of  location  recorded  in  compliance  with 
State  law  will  be  treated  as  controlling  where,  after 
rejection  by  BLM  of  the  location  notices  as  untimely 
filed,  claimant  alleges  that  the  notices  are  untrue  as 
the  dates  shown  are  "typographical  errors." 

Lee  Resources  Management  Corp..  50  IBLA  131  (Sept.  24, 
1980)" 


Where  a person  has  located  a mining  claim  on  or 
before  Oct.  21,  1976,  the  requirement  of  43  U.S.C. 

§ 1744  (1976)  and  43  CFR  3833.1-2  (a)  concerning  claims 
located  prior  to  the  enactment  of  FLPMA  apply,  and  the 
owner  has  until  Oct.  22,  1979,  to  record  the  location 
notice  with  BLM. 

Under  43  U.S.C.  § 1744  (1976)  and  43  CFR  3833.4, 
the  failure  to  file  timely  with  the  proper  office  of 
the  Bureau  of  Land  Management  a copy  of  the  notice  or 
certificate  of  location  of  a mining  claim  is  deemed 
conclusively  to  constitute  an  abandonment  of  the  min- 
ing claim  by  the  owner. 

The  Department  of  the  Interior,  as  agency  of 
Executive  Branch  of  Government,  is  not  proper  forum  to 
decide  whether  or  not  as  to  mining  claims  the  recorda- 
tion provisions  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976  are  constitutional. 

Abner  Weed.  50  IBLA  141  (Sept.  26,  1980) 


Under  43  U.S.C.  § 1744  (1976)  and  43  CFR 
3833.2-1  (a)  the  owner  of  an  unpatented  mining  claim 
located  on  or  before  Oct.  21,  1976,  must  have  filed 
evidence  of  assessment  work  performed  during  the  pre- 
ceding assessment  year  or  a notice  of  intention  to  hold 
the  claim  with  the  proper  Bureau  of  Land  Management 
office  on  or  before  Oct.  22,  1979,  or  the  claim  will 
be  deemed  to  be  conclusively  abandoned  and  void  under 
43  U.S.C.  § 1744(c)  (1976). 

John  J.  Schnabel.  50  IBLA  201  (Sept.  30,  1980) 


FEDERAL  LANE  ECLICY  AND  MANAGEMENT  ACT  OF  1976 — C entinued 
RECORDATION  OF  MINING  CLAIMS  AND  A E AN  DON M E NT  — C C n t i n U€d 

Under  43  U.S.C.  § 1744  (1976)  and  43  CFR  3833.1-2 
the  owner  of  an  unpatented  mining  claim  located  on  or 
before  Cct.  21,  1976,  must  have  filed  a copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claim  with  the  proper  Eureau  of  Land  Man- 
agement Office  on  or  before  Oct.  22,  1979,  cr  the  claim 
will  be  deemed  to  be  conclusively  abandoned  and  vcid 
under  43  U.S.C.  § 1744(c)  (1976). 

Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  Cct.  21,  1976,  43  U.S.C.  % 1744 
(1976)  and  43  CFR  3833.1-2,  the  owner  of  a mining  claim 
located  after  Oct.  21,  1976,  must  file  a notice  of 
recordation  of  the  claim  with  the  proper  Eureau  cf  land 
Management  Office  within  90  days  of  location  of  the 
claim.  Failure  to  so  file  is  deemed  conclusively  tc 
constitute  an  abandonment  of  the  claim  by  the  owner  and 
renders  the  claim  void. 

The  failure  to  file  such  instruments  as  are  re- 
quired by  43  CFR  3833.1  and  3833.2  within  the  time  peri- 
ods prescribed  therein,  must  be  deemed  conclusively  to 
constitute  an  abandonment  of  the  mining  claim,  mill- 
site,  or  tunnel  site  and  it  properly  is  declared  aban- 
doned and  vcid. 

Lost  Follack  Mining  and  Exploration.  Ltd..  50  IEIA  227 
(Sept.  30,  1 S 8 C) 


Where  the  owner  of  unpatented  mining  claims  located 
before  Oct.  21,  1976,  files  copies  of  the  notices  of 
location  of  these  claims  prior  to  the  Cct.  22,  3979, 
deadline  for  sc  doing,  but  fails  to  file  evidence  cf 
annual  assessment  work  during  the  preceding  assessment 
year  on  or  before  this  deadline,  the  claims  are  properly 
declared  abandoned  and  void. 

St a n le^_B is  hop  , 50  I EL  A 371  (Cct.  21,  1980) 

Joseph  V.  Dodge,  d.b.a.  Rocky  Mountain  Mineral  Cc. , 

50  IBLA  394  (Oet . 24,  1980) 


Under  43  U.S.C.  « 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  millsite  located 
prior  to  Cct.  21,  1976,  must  have  filed  a ccpy  cf  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claim  with  the  proper  Eureau  of  land  Man- 
agement Office  on  or  before  Oct.  22,  1979.  The  owner 
of  an  unpatented  millsite,  located  after  Cct.  21,  1976, 
must  have  filed  a copy  of  the  official  record  of  the 
notice  of  location  or  certificate  of  location  of  the 
claim  with  the  proper  Eureau  of  Land  Management  Cffice 
within  90  days  after  the  date  of  location  of  such  claim. 
The  statute  and  regulations  governing  recordaticn  of 
millsite  claims  are  mandatory  and  where  ELM  has  net 
received  a notice  of  location,  the  claim  is  properly 
declared  abandoned  and  void. 

Wayne  E.  Clutis.  50  IBLA  379  (Oct.  22,  1980) 


Under  sec.  314(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744(a)  (1976),  and 

43  CFR  3833.2-1  (c),  the  owner  of  unpatented  mining 
claims  located  in  the  calendar  year  1977,  must  file 
affidavits  cf  assessment  work  or  notices  of  intention 
to  hold  the  mining  claims  on  or  before  Dec.  3C  cf  the 
following  calendar  year,  1978,  or  the  claims  are  con- 
clusively deemed  to  have  teen  abandoned  by  the  owner 
and  to  be  void. 

Henry  H.  Schmid.  Judith  A. Schmi_id,  50  IELA  406 

(Oct.  24^  I960) 
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FEDERfiLLAND  POLICY  AND  MANAGEMENT  ACT  Of  1976 — Continued 

RF.CORDATION  OF  MINING  CLAIMS  AND  ABANDONMENT — Continued 

Under  sec.  314  (b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  43  U.S.C. 

§ 1744(b)  (1976),  and  43  CFR  3833.1-2,  the  owner  of  a 

mining  claim  located  before  Oct.  21,  1976,  must  file 
a copy  of  the  official  record  of  the  notice  cr  certi- 
ficate of  location  with  the  proper  Bureau  of  Land 
Management  Office  on  or  before  Oct.  22,  1979.  This 
requirement  is  mandatory  and  failure  to  ccmply  is 
deemed  conclusively  to  constitute  an  abandonment  of 
the  claim  and  renders  the  claim  void. 

Melv in.E^ v iles , 51  IBLA  32  (Oct.  30,  1980) 


Under  43  U.S.C.  5 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a copy 
of  the  official  record  of  the  notice  or  certificate 
of  location  of  the  claim  with  the  proper  Bureau  of 
Land  Management  Office  on  or  before  Oct.  22,  1979,  or 
the  claim  will  be  deemed  conclusively  to  be  abandoned 
and  void  under  43  U.S.C.  § 1744(c)  (1976)  and  43  CFR 

3833.4.  The  statutory  and  regulatory  requirements  to 
file  a notice  of  location  are  mandatory  and  failure  to 
comply  with  them  must  result  in  a finding  that  the 
claims  are  void. 

J.  K.  Kendrick.  51  IBLA  56  (Oct.  31,  1980) 


Under  43  CFR  3833.1-2  (d),  the  owner  of  unpatented 
mining  claims  must  tender  a filing  fee  of  $5  per  claim 
when  filing  recordation  information,  or  BLM  properly 
rejects  the  filing  as  unacceptable.  Where  he  submits 
information  on  or  before  the  Oct.  22,  1979,  deadline, 
but  does  not  include  this  fee  on  or  before  this  date, 
BLM  properly  regards  this  filing  as  unacceptable,  so 
that  the  claims  became  void  under  43  CFR  3833.4  when 
the  deadline  passed  without  an  acceptable  filing. 

where  the  owner  of  two  mining  claims  files  recor- 
dation information  for  two  claims  with  BLM,  but  tenders 
only  $5  as  a filing  fee,  this  amount  is  insufficient  to 
provide  the  required  $5  fee  for  both  claims,  and  ELM 
properly  may  recognize  only  one  claim  as  valid.  In 
these  circumstances,  BLM  properly  requires  the  owner  to 
select  which  claim  to  validate. 

Ev a_Holmes_et_ali , 51  IBLA  140  (Nov.  20,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  5 1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a mining  claim  located 
before  Oct.  21,  1976,  was  required  to  file  a copy  of 
the  official  record  of  the  notice  or  certificate  of 
location,  with  the  proper  Bureau  of  Land  Management 
Office  on  or  before  Oct.  22,  1979,  or  the  claim  must 
be  deemed  abandoned  and  void. 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  and  duly  promul- 
gated statutes  and  regulations. 

John-Zi-Sch seize r,  51  IBLA  188  (Dec.  2,  1S80) 


Pursuant  to  43  CFR  3833.1-1,  an  unpatented  mining 
claim  in  any  national  park  system  unit  in  existence  on 
Sept.  28,  1976,  which  was  not  recorded  on  or  before 
Sept.  28,  1977,  in  accordance  with  the  Federal  Register 
notice  (41  FR  46357  Oct.  20,  1976),  or  36  CFR  9.5  is, 
pursuant  to  16  U.S.C.  § 1907  (1976),  conclusively  pre- 
sumed to  be  abandoned  and  void. 


FEDERAL  LANE  POLICY  AND  MANAGEMENT  ACT  OF  1976 — C cntinued 

RECORDATICN  CF  MINING  CLAIMS  AND  AEANE0NMEN1 — Continued 

The  owner  of  mining  claims  located  after  Cct.  21, 
1976,  must  file  copies  of  the  notices  of  location  of 
the  claims  with  BLM  within  90  days  of  the  dates  cf 
location  of  the  claims,  failing  which  the  claims  are 
properly  declared  abandoned  and  void. 

Arley  C.  Eurke,  51  I EL  A 224  (Dec.  10,  1980) 


Under  43  U.S.C.  $ 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a copy 
of  the  official  record  of  the  notice  or  certificate  cf 
location  of  the  claim  with  the  proper  Bureau  of  land 
Management  Cffice  on  or  before  Oct.  22,  1979,  or  the 
claim  will  he  deemed  conclusively  abandoned  and  void 
under  43  U.S.C.  5 1744(c)  (1976)  and  43  CFR  3833.4. 

The  fact  that  the  Pest  Cffice  may  have  assured  the 
claimant  that  the  documents  would  reach  the  Colorado 
State  Office  by  Oct.  22,  1979,  will  not  excuse  the 
late  filing. 

Cleghor n_and  Washburn  Mining  Co..  51  IBLA  265  (Dec.  15, 
198Cl 


Where  a person  locates  mining  claims  on  or  before 
Oct.  21,  1976,  the  requirement  of  43  U.S.C.  5 1744 
(1976)  and  43  CFR  3 8 3 3. 1—  2 (a)  concerning  claims  located 
prior  to  the  enactment  of  FLPMA  apply,  and  the  owner 
has  until  Cct.  22,  1979,  to  record  the  location  notice 
with  ELM. 

Under  43  CFR  3833.4,  the  failure  to  file  such 
instruments  as  required  by  subsections  (a)  and  (b)  of 
this  section  shall  be  deemed  conclusively  to  constitute 
an  abandonment  of  the  mining  claim,  millsite,  or  tunnel 
site  by  the  owner. 

43  CFR  3833..1-2  (d)  states  that  a location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a service  fee. 
As  this  is  a mandatory  requirement,  there  is  no  recor- 
dation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.  Therefore,  where  a 
notice  of  location  of  a mining  claim  is  submitted  to 
BLM  for  recordation  on  Oct.  22,  1979,  and  the  check 
submitted  was  returned  by  the  bank  as  uncollectible, 
the  mining  claims  located  prior  to  Cct.  21,  1976,  are 
deemed  abandoned  and  void. 

John  J.  Eunsmore  et  al..  51  IBLA  297  (Dec.  17,  1960) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  must 
file  a map,  narrative,  or  sketch  depicting  the  loca- 
tion of  his  mining  claim  or  site.  A BLM  decision  dated 
Aug.  22,  1980,  effectively  advising  a claimant  that  his 
claims  are  void  because  no  map  has  been  filed  within 
30  days  of  July  16,  1979,  will  be  set  aside  as  erro- 
neous where  the  file  contains  a map  of  the  claims  which 
is  ELM  date  stamped  Aug.  3,  1979. 

Geor3e_Fh il_ Ma r t inez , 51  IBLA  330  (Dec.  29,  I960) 


43  CFR  3833.1-2  (d)  states  that  a location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a service  fee. 
As  this  is  a mandatory  requirement,  there  is  no  recor- 
dation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.  Therefore,  where  a 
claimant  files  for  recordation  on  Oct.  19,  1979,  tut 


Gordon_Li_CooEer , 51  IBLA  191  (Dec.  5,  1980) 
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the  filing  fee  is  not  paid  to  BLM  until  after  the  dead- 
line for  filing,  Oct.  22,  1979,  the  mining  claim  must 
be  deemed  abandoned  and  void. 

Robert  W.  Miller.  Marjorie  Eipper  Miller,  51  IBLA 
364~  (Dec.  29 , 1980)" 


REPEALERS 

The  townsite  laws  were  repealed  by  sec.  703  of  the 
Federal  Land  Policy  and  Management  Act  of  1976  (FLPMA) , 
90  Stat.  2790,  and  the  initiation  of  an  occupancy  claim 
pursuant  to  any  of  the  repealed  laws  after  the  effec- 
tive date  of  FLPMA,  Oct.  21,  1976,  does  not  constitute 
a valid  existing  right  which  would  survive  FLPMA. 

Royal  Harris.  45  IBLA  87  (Jan.  17,  1980) 

Dennis  L.  Lattery.  45  IBLA  219  (Jan.  31,  1980) 

Darrell_Pi_R iggs^^are^Sue^iggs , 46  IBLA  132 
(Mar.  19,  1980) 

Dorothea_Mi_Taj(lorj._Rober t_Ta_ylor , 46  IBLA  198 
(Mar.  24,  1980)  “ ' 

Tho mas_Ta<3<jart , 46  IBLA  350  (Apr.  8,  1980) 

<£§orge_ W^M urphy , 48  IBLA  123  (May  30,  1980) 

Stephen  Kenyon  et.  al..  51  IBLA  368  (Dec.  30,  1980) 


The  Alaska  townsite  laws,  43  U.S.C.  732-736 
(1970) , were  repealed  by  the  Federal  Land  Policy  and 
Management  Act  of  1976,  sec.  703(a),  90  Stat.  2789. 
The  initiation  of  an  occupancy  claim,  pursuant  to  the 
townsite  laws,  after  the  effective  date  of  FLPMA, 

Oct.  21,  1976,  does  not  constitute  a valid  existing 
right. 

n8_Ia r ro w_Le wi s , 46  IBLA  257  (Mar.  27,  1980) 


The  townsite  laws  were  repealed  by  sec.  703  of  the 
Federal  Land  Policy  and  Mangement  Act  of  1976  (FLPMA) , 
90  Stat.  2790.  A claim  under  the  townsite  laws  will  be 
rejected  where  appellants  have  submitted  no  proof  that 
they  occupied  the  land  prior  to  the  effective  date  of 
FLPMA,  Oct.  21,  1976,  thus  giving  them  a valid  exisitng 
right  which  would  have  survived  FLPMA. 

Patsy  Karl  Neakok.  Smiley  A.C.  Neakok.  48  IBLA  377 
(July  11,  1980) 


The  repeal  of  sec.  704(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  90  Stat.  2792,  of 
certain  statutory  authority  to  reserve  land  as  a water- 
hole  only  prohibits  future  withdrawals  or  reservations 
of  land  under  the  repealed  statutes  and  does  not  affect 
known  waterholes  withdrawn  prior  to  the  repeal.  It  was 
proper  for  the  Bureau  of  Land  Management  to  reject  a 
water  pipeline  right-of-way  application  for  land  con- 
taining a waterhole  which  was  withdrawn  prior  to  the 
Federal  Land  Policy  and  Management  Act  of  1976,  and 
where  the  water  is  needed  for  a public  use. 

Grant_Li_Hacking , 50  IBLA  154  (Sept.  30,  1980) 


FEDERAL  LANE  POLICY  AND  MANAGEMENT  ACT  CF  1976  — C cntinued 
RESERVATION  AND  CONVEYANCE  OF  MINERAL  INTERESTS 

Eureau  of  Land  Management  may  reject  an  applica- 
tion for  conveyance  of  mineral  interests  pursuant  tc 
sec.  209  (b)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  § 1719(b)  (1976),  upcn  a deter- 

mination that  the  application  is  fatally  defective 
under  43  CFF  2720  or  that  conveyance  would  net  be  iD 
the  public  interest,  but  where  the  record  as  to  a rejec- 
tion is  not  complete  the  decision  may  be  set  aside  and 
the  case  remanded. 

Easin  Electric  Power  Coopera  ti ve . 50  IBIA  197 
(Sept.  3 0 ,_198  07 


RIGHTS-CF-NAY 

Public  land  Crder  No.  2676  (1962),  reguires  the 

approval  of  an  authorized  officer  of  the  Department  of 
the  Army  before  the  Secretary  of  the  Interior  can  grant 
a right-of-way  over  lands  subject  to  the  public  land 
order.  The  Department  of  the  Interior  has  no  authority 
to  grant  a right-of-way  where  the  approval  is  withheld. 

City  of  Anchorage.  Alaska,  and  Jack  G.  Fisher,  et  al.. 
a.k.a.  Concerned  Chuqach  Citizens  v.  Chugach  Electric 
A§sJ,nx_Inc7~4  5_IELA  1 71  ( J a n7~  3 0 , ~ 1 9 8 Oj  87  I.cl  21 


The  standard  of  review  in  the  case  cf  rights- 
of-way  applications  for  domestic  water  pipelines  is 
whether  the  decisions  demonstrate  a reasened  analysis 
of  the  factors  involved,  with  due  regard  for  the  public 
interest.  A decision  by  ELM,  made  in  exercise  cf  its 
discretion,  will  be  affirmed  in  the  absence  of  suffi- 
cient reason  to  disturb  it. 

Where  the  bases  of  decisions  rejecting  rigbts-cf- 
way  applications  for  domestic  water  facility  are  ccn- 
tradicted  by  the  Environmental  Analysis  Report  on  the 
project  and  alternatives  enumerated  therein,  and  where 
ELM  failed  tc  consider  possible  mitigating  actions  sug- 
gested by  appellant,  the  decisions  will  be  vacated  and 
remanded  for  further  consideraticn. 

East  Canyon  Irrigation  Co..  47  I E L A 155  (May  6,  I960) 


"Fair  market  value."  Under  the  Federal  Land 
Policy  and  Management  Act  of  1976  and  existing  Depart- 
mental regulations  to  the  extent  practicable,  a grantee 
must  pay  fair  market  value  for  a right-of-way  on  public 
land.  "Fair  market  value"  is  the  amount  in  cash,  cr  in 
terms  reasonably  equivalent  to  cash,  for  which  in  all 
probability  the  right  to  use  the  site  would  be  granted 
by  a knowledgeable  owner  willing  but  not  obligated  to 
grant  to  a knowledgeable  user  who  desired  but  is  net 
obligated  to  so  use. 

B S M Service.  Inc.  . 48  IBLA  233  (June  17,  1980) 


All  facilities  related  to  an  oil  and  gas  lease 
which  are  located  on  Federal  land  outside  the  lease, 
regardless  of  their  nature,  may  be  constructed  cnly 
after  appropriate  rights-of-way  have  teen  granted. 
Similarly,  on-lease  oil  and  gas  transportation  facil- 
ities and  on-lease  commercial  facilities  require 
rights-of-way.  Depending  on  the  nature  of  the  facil- 
ity, the  right-of-way  would  be  granted  pursuant  tc 
either  sec.  28  of  the  Mineral  Leasing  Act  of  1920, 

30  U.S.C.  § 185  (1976),  or  Title  V of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 

§§  1761-1771  (1976) . 

Riqht-of-Way  Requirements  for  Gathering  Lines  and 
ether  Production  Facilities  Located  Within  Cil  and 
Gas~ Lease  holds.  M- 3 6 9 2 1 ( June  111  1980)  87~1.D.  291 
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"Fair  market  value."  Under  the  Federal  Land 
Policy  and  Management  Act  of  1976  and  existing  Depart- 
mental regulations  to  the  extent  practicable,  a grantee 
must  pay  fair  market  value  for  a right-of-way  on  public 
land.  "Fair  market  value"  is  the  amount  in  cash,  or  in 
terms  reasonably  equivalent  to  cash,  for  which  in  all 
probability  the  right  to  use  the  site  would  be  granted 
by  a knowledgeable  owner  willing  but  not  obligated  to 
grant  to  a knowledgeable  user  who  desired  but  is  not 
obligated  to  so  use. 

The  relevant  regulation,  43  CFR  2802.1-7  (d),  does 
not  absolutely  prohibit  acceptance  of  partial  payments 
of  past  due  rentals  in  all  circumstances. 

Northwestern  Colorado_Broadcasting  Cox,  49  IELA  23 
(July  157  1980) 


The  Federal  Land  Policy  and  Management  Act  of  1976 
authorizes  the  Bureau  of  Land  Management  to  recover  rea- 
sonable costs  including  costs  of  environmental  analyses 
for  applications  of  rights-of-way  across  public  lands. 

Costs  not  directly  associated  with  the  processing 
or  monitoring  of  a right-of-way  application,  such  as 
evaluation  of  the  mine  to  be  served  by  the  rights-of- 
way,  are  not  authorized  by  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  are  not  reimbursable  pursu- 
ant to  43  CFR  2802.1-2. 

UXS..  Steel  Corp . , 50  IBLA  190  (Sept.  30,  1980) 

87  I.C.  473 


Under  the  Federal  Land  Policy  and  Management  Act  of 
1976,  a Bureau  of  Land  Management  rejection  of  a road 
right-of-way  is  discretionary  and  will  be  affirmed  when 
the  record  shows  the  decision  to  be  a reasoned  analysis 
of  the  factors  involved,  made  with  due  regard  for  the 
public  interest. 

D§Ea£tJ2®nt_of_the_Armyx_Cor£s_of_ Engineer s , 51  IELA  26 
(Oct.  28,  1980) 


A decision  rejecting  an  application  for  an  access 
road  and  canal  right-of-way  will  be  affirmed  when  the 
record  shows  that  the  appellant  has  failed  to  file  a 
statement  of  the  proper  State  official,  or  ether  evi- 
dence showing  that  he  has  a right  to  the  use  of  the 
water . 

Andrew_Ai_Har rower , 51  IBLA  390  (Dec.  31,  1980) 


RULES  AND  REGULATIONS 

43  CFR  3833.1-2  (d)  states  that  a location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a service  fee. 
As  this  is  a mandatory  requirement,  there  is  no 
recordation  unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.  Therefore,  where  a 
notice  of  location  of  a mining  claim  is  submitted  to 
BLM  for  recordation  on  Oct.  18,  1979,  and  the  filing 
fee  therefor  is  not  paid  to  BLM  until  Nov.  7,  1979,  the 
recordation  date  of  the  notice  of  location  is  Nov.  7, 
1979.  In  the  circumstances,  under  43  CFR  3833.1-2 
appellant's  filing  was  not  completed  until  Nov.  7, 

1979,  which  is  after  the  cutoff  date  of  Cct.  22,  1979, 
for  mining  claims  located  prior  to  Oct.  21,  1976,  and 
the  mining  claim  must  be  deemed  abandoned  and  void. 

Nevada_Pacif ic_Coix_Incif  46  IBLA  208  (Mar.  24,  1980) 


FEDERAL  LANE  ECLICY  AND  MANAGEMENT  ACT  OF  1976  — C entinued 

RULES  AND  REGULATIONS— Continued 

43  CFR  3833.1-2  (d)  states  that  a location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a service  fee. 

As  this  is  a mandatory  requirement,  there  is  no  recor- 
dation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.  Therefore,  where  a 
notice  of  location  of  a mining  claim  was  submitted  to 
ELM  for  recordation  on  Oct.  22,  1979,  the  deadline 
date,  and  the  filing  fee  therefore  is  net  paid  to  EIM 
until  after  the  deadline  for  filing  had  passed,  the 
mining  claim  must  be  deemed  abandoned  and  void. 

I.  Ieon  Jennings.  Mansfield  L.  Jennings,  Gilbert  M. 
Jennings . 47  IELA  47  (Apr.  14,  1980) 

R.  L.  Durrant.  Nod  Hulville.  B.  E.  Earn.  47  IEIA  208 
( Ma y 1 3 , _ 1 9 e"c ) 


43  CFR  3833.1—2  (d)  states  that  a location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a service  fee 
As  this  is  a mandatory  requirement,  there  is  no  re- 
cordation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.  Therefore,  where 
certificates  of  location  of  mining  claims  are  submit- 
ted to  BLM  for  recordation  on  Oct.  18,  1979,  and  the 
filing  fee  therefor  is  not  paid  to  ELM  until  Feb.  25, 
1980,  the  recordation  date  of  the  notices  of  location 
is  Feb.  25,  1980.  In  the  circumstances,  under  43  CFR 
3833.1-2  appellant's  filing  was  not  completed  until 
Feb.  25,  198C,  which  is  after  the  cutoff  date  of 
Oct.  22,  1979,  for  mining  claims  located  prior  to 
Cct.  21,  1976,  and  the  mining  claims  must  be  deemed 
abandoned  and  void. 

Cecil  V.  Clifford.  Jr. , 47  IBLA  262  (May  13,  I960) 


43  CER  3833.1-2  (d)  states  that  a location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a service  fee. 
As  this  is  a mandatory  requirement,  there  is  no  recor- 
dation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.  Therefore,  where  no- 
tices of  location  of  mining  claims,  were  submitted  to 
ELM  for  recordation  and  the  filing  fees  therefor  were 
not  paid  to  ELM  until  after  the  deadline  (90  days  after 
the  date  of  location)  had  passed,  the  mining  claims 
must  be  deemed  abandoned  and  void. 

Virginia_ Ed  wards,  47  IELA  301  (May  19,  I960) 


An  assertion  of  a preference  right  to  purchase 
public  land  offered  for  public  sale  pursuant  to  the 
Unintentional  Trespass  Act  of  Sept.  26,  1968,  82  Stat. 
870  (43  U.S.C.  1431-1435  (1976))  (now  covered  by 
the  Federal  Land  Policy  and  Management  Act  of  1S76, 

43  U.S.C.  §$  1701,  1722  (1976)),  is  improperly  rejected 
when  the  applicant  submits  satisfactory  equitable  proof 
of  his  "ownership"  of  contiguous  lands  by  showing  that 
he  has  contracted  to  purchase  such  land,  has  made  at 
least  partial  payment  therefor,  and  is  in  possession 
thereof . 

J-_Iu£t°n_Tuttle,  49  IELA  278  (Aug.  18,  1980) 

87  I.t.  350 


43  CFR  3833.1-2  (d)  states  that  a location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a service  fee. 
As  this  is  a mandatory  requirement,  there  is  no  recor- 
dation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.  Therefore,  where  a 
claimant  files  for  recordation  on  Oct.  19,  1979,  tut 
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the  filing  fee  is  not  paid  to  BLM  until  after  the  dead- 
line for  filing,  Oct,  22,  1979,  the  mining  claim  must 
be  deemed  abandoned  and  void. 

Robert  W.  Hiller.  Marjorie  Eipper  Hiller.  51  IBLA 
364*  (Dec.  29,  1980) 


SALES 

An  assertion  of  a preference  right  to  purchase 
public  land  offered  for  public  sale  pursuant  to  the 
Unintentional  Trespass  Act  of  Sept.  26,  1968,  82  Stat. 
870  (43  U.S.C.  §§  1431-1435  (1976))  (now  covered  by 
the  Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  §§  1701,  1722  (1976)),  is  improperly  rejected 
when  the  applicant  submits  satisfactory  eguitable  proof 
of  his  "ownership"  of  contiguous  lands  by  showing  that 
he  has  contracted  to  purchase  such  land,  has  made  at 
least  partial  payment  therefor,  and  is  in  possession 
thereof . 

J._Burton_Tuttle,  49  IBLA  278  (Aug.  18,  1980) 

87  I.D.  350 


SERVICE  CHARGES 

The  owner  of  a mining  claim  located  on  or  before 
Oct.  21,  1976,  had  until  Oct.  22,  1979,  to  record  a 
copy  of  the  location  notice  with  Eureau  of  Land  Manage- 
ment and  pay  the  required  service  fee,  and  where  the 
fee  was  not  paid  43  CFR  3833.1-2(d)  requires  that  the 
notice  of  location  be  returned  as  unacceptable. 

Geor^e_Bi_F le we lli ng , 48  IBLA  141  (May  30,  1980) 


WILDERNESS 

Where  the  land  embraced  in  a proposed  geothermal 
lease  has  been  identified  as  having  wilderness  charac- 
teristics and  is  being  reviewed  for  possible  preserva- 
tion as  wilderness  pursuant  to  sec.  603  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 

§ 1782  (1976) , it  is  proper  for  the  Bureau  of  Land  Man- 
agement to  require  the  execution  of  special  wilderness 
protection  stipulations. 

Ther mal_Power_Coi , 49  IBLA  169  (July  30,  1980) 


WITHDRAWALS 

A mining  claim  located  on  land  temporarily  seg- 
regated from  appropriation  under  the  mining  laws 
pursuant  to  43  U.S.C.  § 1714(b)  (1976)  is  null  and 

void  ab  initio. 

Under  43  U.S.C.  § 1714(b)  (1976)  a publication  in 

the  Federal  Register  of  notification  of  an  application 
for  withdrawal,  which  publication  temporarily  segre- 
gates land  from  the  operation  of  the  mining  laws,  does 
not  withdraw  the  land,  and  therefore  the  notice  need 
not  be  signed  by  the  Secretary  or  an  individual  in  the 
Office  of  the  Secretary  who  has  been  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the 
Senate. 

Stephen  H.  Fox.  50  IBLA  186  (Sept.  30,  1980) 

87  I.D.  462 


Ills 

(See  also  Accounts — if  included  in  this  Index.) 

Where  mining  claimants  attempt  to  record  their 
claims  on  Cct.  28,  1977,  which  were  located  pricr  tc 
Oct.  21,  1976,  but  do  not  submit  the  mandatory  service 
fee,  as  required  by  43  CFR  3833.1-2(d),  until  May  3, 

1978,  recordation  of  the  claims  is  effective  as  cf 
May  3,  1978,  and  the  claimants  are  not  reguired  tc 
file  evidence  of  annual  assessment  work  until  Cct.  22, 

1979. 

W.  Verne_Kight^  Eva  M.  Right,  47  I EL  A 351  (May  21, 

198  Of  ~ ” ' 


FISH  AND  VillCLIFE  SERVICE 

In  civil  penalty  proceeding  concerning  an  alleged 
violation  of  the  Eagle  Protection  Act,  proof  of  conduct 
in  violation  of  the  Act  must  appear  cf  record.  where 
the  record  fails  to  establish  proof  of  an  offer  tc  sell 
an  artifact  agreed  to  be  an  eagle,  there  is  no  basis 
for  assessment  of  a civil  penalty. 

Angel  Nunez  v.  U.  S.  Fish  S Wildlife  Service.  4 CEA  25 
(July  1,  1980)* 


GEOLOGICAL  SURVEY 

A Geological  Survey  Area  Supervisor  is  acting 
within  the  authority  granted  to  him  by  applicable  pro- 
visions of  Indian  oil  and  gas  leases  and  Indian  and 
Federal  royalty  regulations  when  he  decides  to  adept 
the  greater  of  either  1)  actual  sales  prices  cf  pro- 
duction from  the  leased  lands  or  2)  a substitute  price 
computed  by  him  which  is  reasonably  based  on  sales 
prices  from  all  production  from  ether  similar  tribal 
leases  in  the  area,  as  the  "value"  of  gas  produced  cn 
these  leases,  and  when  he  directs  lessees  tc  compute 
royalty  based  cn  the  greater  of  the  two  values  sc 
calculated. 

Where  the  Area  Supervisor  assembles  data  concern- 
ing sales  from  all  Jicarilla  tribal  leases  fer  a par- 
ticular year  and  determines  the  median  sales  price,  his 
use  of  this  figure  as  a minimum  floor  price  by  which  to 
determine  value  will  be  affirmed,  as  this  decision  is 
within  the  latitude  afforded  him,  and  this  price  is 
reasonably  based  on  transactions  indicative  of  the 
actual  value  of  the  production  in  the  area  at  that 
time  . 

A lessee's  obligation  to  pay  royalty  based  cn  an 
accurate  determination  of  the  current  value  of  produc- 
tion is  not  mitigated  by  its  having  committed  by  long- 
term contract  to  sell  this  product  at  a price  telcw 
this  value. 

where  Geological  Survey  did  not  expressly  state 
otherwise,  under  its  policy  established  and  in  effect 
since  1958,  royalty  payments  are  accepted  subject  tc 
post  audit  and  correction  and  do  not  necessarily  con- 
stitute payments  in  full  of  royalty  obligations.  The 
Area  Supervisor's  silence  does  not  imply  acceptance; 
nor  does  his  inaction  bar  the  Government  from  assert- 
ing the  incorrectness  of  the  payment  subsequently. 

The  Area  Supervisor  has  the  authority  tc  require  a 
lessee  to  determine  the  value  of  the  lease  product  by 
both  the  "E1U"  and  "net-realization"  methods  and  nay 
require  the  lessee  to  adopt  as  value  whichever  result 
is  higher  as  the  basis  for  computation  of  royalty  fer 
natural  gas. 

Where  a United  States  district  court  has  ordered 
a lessee  tc  adopt  a dual  accounting  method  cf  deter- 
mining value  and  has  ordered  the  Department  to  require 
this  dual  accounting  from  the  lessee,  the  guesticn  cf 
the  propriety  of  the  Area  Supervisor's  order  doing  so 
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G EO LOG I C AL_S U B V E Y — Continue  d 

is  apparently  res  judicata,  the  only  guestion  being 
whether  the  order  is  the  court's  final  action. 

Under  controlling  provisions,  an  Area  Supervisor 
has  the  discretion  to  establish  a cost-of -manufacture 
allowance  for  use  in  the  net-realization  method  of 
determining  value  for  royalty  purposes.  Where  this 
allowance  is  well  based  on  the  actual  amounts  needed 
to  process  out  by-products  of  the  crude  gas,  it  will 
be  upheld  in  the  absence  of  a clear  showing  that  it  is 
erroneous. 

Supr on_Ener gy_Corpi_et_ali , 46  IBLA  181  (Mar.  21,  1980) 


An  order  by  a GS  conservation  manager  directing 
holders  of  two  adjacent  outer  continental  shelf  oil 
and  gas  leases  covering  a single  producing  geological 
structure  to  unitize  will  be  affirmed  where  the  record 
shows  that  the  producing  mechanism  of  the  structure  is 
a gas  cap  almost  wholly  under  the  exclusive  control  of 
the  holders  of  one  of  the  leases,  and  that  improper  de- 
velopment of  gas  from  this  cap  would  reduce  the  ulti- 
mate recovery  of  oil  and  gas  from  the  structure,  as  the 
Department  has  the  authority  to  reguire  unitization  in 
order  to  conserve  the  resources  of  the  outer  continen- 
tal shelf  under  sec.  5(a)  of  the  CCS  Lands  Act,  as 
amended . 

Placid  Oil  Co.  et  al. . 46  IBLA  392  (Apr.  10,  198C) 


Where  the  Secretary  has  decided  that  production 
from  phosphate  leases  should  be  valued  in  accordance 
with  a particular  method  and  what  the  value  should  be, 
the  Board's  review  authority  is  limited  to  determining 
whether  -the  Geological  Survey  Area  Supervisor  who 
issues  orders  to  the  phosphate  lessees  has  properly 
followed  the  Secretary's  instructions.  No  hearing  is 
reguired  as  a prereguisite  to  the  order. 

Where  the  Department  has  not  formally  adopted 
any  methodology  for  determining  the  value  of  produc- 
tion from  phosphate  leases,  but  has  instead  allowed 
lessees  simply  to  pay  royalty  based  on  the  minimum 
value  specified  in  the  lease  after  having  advised 
them  that  a new  method  of  determining  a realistic 
value  was  being  developed,  it  may  assert  that  royalty 
was  incorrect  even  after  it  has  accepted  these  royalty 
payments,  and  may  impose  the  method  as  approved  by  the 
Secretary. 

Stauffer  Chemical  Co.  et_al. , 49  IBLA  381  (Sept.  5, 
1980) 


G EOT HE BMAL_L EASES 

(See_also  Hearings,  Mineral  Leasing  Act--if  included  in 
this  Index.) 

ACREAGE  LIMITATIONS 

Under  the  applicable  regulations,  43  CFR  3203.2(a) 
and  3210.2-1  (c),  if  a section  contains  less  than  640 
unappropriated  acres  of  available  land,  a geothermal 
resources  lease  application  must,  as  a general  rule, 
include  all  available  lands  in  one  or  more  adjoining 
sections  until  at  least  640  unappropriated  acres  are 
accumulated  in  order  to  meet  the  reguirements  of  43  CFR 
3210. 2-1  (c),  and  to  insure  that  BLM  will  be  able  to 
issue  a lease  of  no  less  than  640  acres. 

Hassie  Hunt  Exploration  Co.,  46  IBLA  161  (Mar.  21, 
i960) 


GEOTHERMAL  IEASES — Continued 
APPLICATIONS 
Generally 

Under  the  applicable  regulations,  43  CEB  3203.2(a) 
and  3210.2-1 (c),  if  a section  contains  less  than  640 
unappropriated  acres  of  available  land,  a gecthermal 
resources  lease  application  must,  as  a general  rule, 
include  all  available  lands  in  one  or  more  adjoining 
sections  until  at  least  640  unappropriated  acres  are 
accumulated  in  order  to  meet  the  reguirements  cf  43  CFR 
3210.2-1  (c),  and  to  insure  that  ELM  will  be  able  to 
issue  a lease  of  no  less  than  640  acres. 

fiassie  Hunt  Exploration  Co. . 46  IBLA  161  (Mar.  21, 

1980j 


Amendments 

The  Bureau  of  Land  Management  has  no  authority  to 
correct  an  error  in  a description  of  land  sought  under 
a geothermal  lease  application.  An  amendment  of  the 
land  description  in  a noncompetitive  gecthermal  lease 
application  received  after  the  close  of  the  monthly 
filing  period  in  which  the  initial  offer  was  filed  will 
not  be  allowed. 

A noncompetitive  geothermal  lease  application 
which  fails  to  include  all  available  lands  within  a 
surveyed  or  protracted  section,  as  reguired  by  regula- 
tion, 43  CFR  3210.2-1  (c),  is  properly  rejected  as  to 
such  section. 

Diane  B.  Katz.  47  IELA  1 (Apr.  10,  1980) 


Description 

The  Eureau  of  Land  Management  has  no  authority  to 
correct  an  error  in  a description  of  land  sought  under 
a geothermal  lease  application.  An  amendment  of  the 
land  description  in  a noncompetitive  geothermal  lease 
application  received  after  the  close  of  the  monthly 
filing  period  in  which  the  initial  offer  was  filed  will 
not  be  allowed. 

A noncompetitive  geothermal  lease  application 
which  fails  to  include  all  available  lands  within  a 
surveyed  or  protracted  section,  as  reguired  by  regula- 
tion, 43  CFR  3210.2-l(c),  is  properly  rejected  as  to 
such  section. 

Diane  B.  Katz.  47  IBLA  1 (Apr.  10,  1980) 


DESCRIETICN  OF  LAND 

The  Eureau  of  Land  Management  has  no  authority  to 
correct  an  error  in  a description  of  land  sought  under 
a geothermal  lease  application.  An  amendment  cf  the 
land  description  in  a noncompetitive  geothermal  lease 
application  received  after  the  close  cf  the  monthly 
filing  period  in  which  the  initial  offer  was  filed  will 
not  be  allowed. 

A noncompetitive  geothermal  lease  application 
which  fails  to  include  all  available  lands  within  a 
surveyed  or  protracted  section,  as  reguired  by  regula- 
tion, 43  CFR  3210.2-1  (c),  is  properly  rejected  as  to 
such  section. 

Diane  B.  Katz.  47  IBLA  1 (Apr.  10,  1980) 


G EOT H ERMA L_L EASE S — Continued 
DISCRETION  TO  LEASE 

Under  the  applicable  regulations,  43  CFR  3203.2(a) 
and  3210. 2-1  (c),  if  a section  contains  less  than  640 
unappropriated  acres  of  available  land,  a geothermal 
resources  lease  application  must,  as  a general  rule, 
include  all  available  lands  in  one  or  more  adjoining 
sections  until  at  least  640  unappropriated  acres  are 
accumulated  in  order  to  meet  the  reguirements  of  43  CFB 
3210. 2-1  (c)  , and  to  insure  that  BL M will  be  able  to 
issue  a lease  of  no  less  than  640  acres. 

Hassie_Hunt_Ex£lor ation_Coi , 46  IBLA  161  (Mar.  21, 

1980)" 


Where  the  Eureau  of  Land  Management  rejects  an 
application  to  lease  for  geothermal  resources  solely  on 
the  objection  of  the  commanding  officer,  Fallon  Naval 
Air  Station,  and  where  Bureau  officials  did  not  make  an 
independent  determination  whether  leasing  the  lands  is 
in  the  public  interest,  the  rejection  is  not  a proper 
exercise  of  discretion. 

Occidental_Geotherma  1X_I  nc_.  , 48  I E LA  400  (July  11, 

1980)" 


KNOWN  GEOTHERMAL  RESOURCES  AREA 

An  application  for  a noncompetitive  geothermal 
lease  must  be  rejected  if  the  land  is  found  to  be 
within  a Known  Geological  Resource  Area  (KGRA)  at 
anytime  prior  to  issuance  of  a lease,  and  no  evidence 
has  been  offered  to  show  the  KGRA  designation  to  be  in 
error. 

Marvin  L.  HcGahey.  50  IBLA  4 (Sept.  5,  1980) 


NONCOMPETITIVE  LEASES 

An  application  for  a noncompetitive  geothermal 
lease  must  be  rejected  if  the  land  is  found  to  be 
within  a Known  Geological  Resource  Area  (KGRA)  at 
anytime  prior  to  issuance  of  a lease,  and  no  evidence 
has  been  offered  to  show  the  KGRA  designation  to  be  in 
error . 

Hat WcGah ey , 50  IBLA  4 (Sept.  5,  1980) 


STIPULATIONS 

Where  the  land  embraced  in  a proposed  geothermal 
lease  has  been  identified  as  having  wilderness  charac- 
teristics and  is  being  reviewed  for  possible  preserva- 
tion as  wilderness  pursuant  to  sec.  603  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 

§ 1782  (1976) , it  is  proper  for  the  Bureau  of  Land  Man- 
agement to  require  the  execution  of  special  wilderness 
protection  stipulations. 

Ther mal_Power_Coi , 49  IBLA  169  (July  30,  1980) 


GEOTHERM AL_RESOURCES 

Where  the  Bureau  of  Land  Management  rejects  an 
application  to  lease  for  geothermal  resources  solely  on 
the  objection  of  the  commanding  officer,  Fallon  Naval 
Air  Station,  and  where  Bureau  officials  did  not  make  an 
independent  determination  whether  leasing  the  lands  is 
in  the  public  interest,  the  rejection  is  not  a proper 
exercise  of  discretion. 


GBAZING_ ANC_GRAZING_IANES 

Where  EIM  renewed  an  Alaska  grazing  lease  cn  lands 
for  which  the  State  of  Alaska  had  previously  filed  a 
selection  application,  and  where  it  first  expressly  ad- 
vised the  lessee  that  his  lease  would  be  subject  to 
cancellation  when  the  State's  application  was  resolved, 
BLM  may  cancel  the  lease  following  tentative  approval 
of  the  State  selection  application  preparatory  to 
transferring  control  over  the  lands  to  the  State,  as 
43  CFR  4230.1  gives  it  the  authority  to  cancel  Alaska 
grazing  leases  to  permit  utilization  of  the  land  for 
other  purposes  in  the  public  interest. 

Estate  of  C.  Walter  Keaster.  47  IBLA  363  (May  21,  1980) 


Implementation  of  the  Taylor  Grazing  Act  of  1934 
is  committed  to  the  discretion  of  the  Secretary  of  the 
Interior.  Erotection  and  management  of  Federal  range 
lands  is  a continuing  responsibility  and  may  net  be 
divested  through  agreement  with  a private  party.  An 
allotment  management  plan  is  not  such  a premanently 
binding  contract  that  the  grazing  user's  refusal  to 
agree  to  changes  precludes  ELM  from  modifying  or  vacat- 
ing the  plan  upon  a finding,  rationally  based,  that 
the  plan  is  inconsistent  with  BLM  objectives  and  good 
range  management. 

A decision  reached  in  the  exercise  of  adminis- 
trative discretion  relating  to  the  adjudication  cf 
grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  net 
represent  substantial  compliance  with  the  grazing  reg- 
ulations. The  burden  is  upon  the  appellant  to  show 
by  substantial  evidence  that  a decision  is  improper  or 
unreasonable. 

Eert_Ni_Smi t h_I_Pau  1_S mi th_v_._Eur e au  gf_Iand  Manage^ 
mIitT-48  IEIA  38  5 "(July-ll7  198  0) 


grazing.ibases 

(See_also  Taylor  Grazing  Act — if  included  in  this  Index.) 

CANCEIIATICN  CR  REDUCTION 

Where  EIM  renewed  an  Alaska  grazing  lease  cn  lands 
for  which  the  State  of  Alaska  had  previously  filed  a 
selection  application,  and  where  it  first  expressly  ad- 
vised the  lessee  that  his  lease  would  be  subject  to 
cancellation  when  the  State's  application  was  resclved, 

ELM  may  cancel  the  lease  following  tentative  approval 
of  the  State  selection  application  preparatory  to 
transferring  control  ever  the  lands  to  the  State,  as 
43  CFR  4230. 1 gives  it  the  authority  to  cancel  Alaska 
grazing  leases  to  permit  utilization  of  the  land  for 
other  purposes  in  the  public  interest. 

Fstate_of _C_._ Wa_l ter_Keaster , 47  IBLA  36  3 (May  21,  1S8C) 


GRAZING_PERMITS_AND_LICENSES 

(See  also  Appeals,  Hearings,  Taylor  Grazing  Act  — if  include 
in  this  Index.) 

GENERALLY 

Implementation  of  the  Taylor  Grazing  Act  of  1934 
is  committed  to  the  discretion  of  the  Secretary  cf  the 
Interior.  Protection  and  management  of  Federal  range 
lands  is  a continuing  responsibility  and  may  net  be 
divested  through  agreement  with  a private  party.  An 
allotment  management  plan  is  not  such  a premanently 
binding  contract  that  the  grazing  user's  refusal  to 


Occidental_Gegt her malA_Ijici , 48  IELA  400  (July  11 
1980) 
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GENERALLY — Continued 

agree  to  changes  precludes  BLM  from  modifying  or  vacat- 
ing the  plan  upon  a finding,  rationally  based,  that 
the  plan  is  inconsistent  with  BLM  objectives  and  good 
range  management. 

A decision  reached  in  the  exercise  of  adminis- 
trative discretion  relating  to  the  adjudication  of 
grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  cn  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  reg- 
ulations. The  burden  is  upon  the  appellant  to  show 
by  substantial  evidence  that  a decision  is  improper  or 
unreasonable. 

fiert_Ni_Smithi_Paul_Smith_yi_Bureau_of_Land_Manage- 
ment,  48  IBLA  385  (July  11,  1980)" 


Implementation  of  the  Taylor  Grazing  Act  of  1934 
is  committed  to  the  discretion  of  the  Secretary  of  the 
Interior.  Where  under  43  CFR  4120.2-4  (d)  BLM  has  dis- 
cretionary authority  to  require  ear-tagging  to  ccntrcl 
unauthorized  grazing  use  or  to  promote  the  orderly 
administration  of  public  lands,  a refusal  to  issue  ear 
tags  reasonably  related  to  the  protection  of  public 
lands  will  be  sustained. 

Kenneth_Hi_and_Dgris_N._Earp,  50  IBLA  235  (Sept.  30, 
1980) 


APPEALS 

A decision  reached  in  the  exercise  of  adminis- 
trative discretion  relating  to  the  adjudication  of 
grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  reg- 
ulations. The  burden  is  upon  the  appellant  to  shew 
by  substantial  evidence  that  a decision  is  improper  or 
unreasonable. 

Bert  N.  Smith.  Paul  Smith  v.  Bureau  of  Land  Manaqe- 
ment,  48  IBLA  385  (July  11,  1980)" 


BASE  PROPERTY  (LAND) 

Ownership  or_Control 

The  loss  of  ownership  or  control  of  base  property 
results  in  the  loss  of  grazing  privileges  attached 
thereto  and  requires  the  cancellation  of  the  license, 
in  the  absence  of  a timely  application  for  transfer  of 
grazing  privileges  to  new  base  property. 

Ji“™i§_IH<l_L§°B<i_Fer  r at  a , 47  IBLA  335  (Nay  21,  1980) 


Transfers 

A timely  transfer  of  grazing  license  privileges  to 
new  base  property  may  be  made  only  while  the  original 
base  property  is  within  the  ownership  or  control  of  the 
licensee,  and  transfer  may  not  be  made  following  sale 
of  the  original  property. 

Ji“S!iS_BI!^_iS°ilB_Z§trar a,  47  IBLA  335  (Hay  21,  1980) 


GRAZING_PERHITS_AND_LICENSES — Continued 

CANCEIIATICN  CR  RECUCTICN 

A motion  to  dismiss  an  appeal  from  a decision  cf 
the  Eistrict  Manager  is  properly  granted  pursuant  to 
43  CFR  4.470  where  the  arguments  set  forth  by  an  appli- 
cant for  a grazing  license  or  permit  are  immaterial  tc 
the  issue  of  whether  the  applicant  has  previously  made 
substantial  use  of  his  grazing  privileges. 

I w in_ Sil va , 45  IELA  11  (Jan.  8,  1980) 


The  loss  cf  ownership  or  control  of  base  property 
results  in  the  loss  of  grazing  privileges  attached 
thereto  and  requires  the  cancellation  of  the  license, 
in  the  absence  of  a timely  application  for  transfer  of 
grazing  privileges  to  new  base  property. 

Even  if  it  be  established  that  the  Department 
had  not  applied  in  previous  years  regulation  43  CFR 
4115.2-1  (ej i(8)  (1975),  which  requires  termination  cf 

grazing  privileges  upon  loss  of  ownership  or  control 
of  base  property,  such  failure  to  apply  the  regulation 
is  not  authority  to  further  disregard  the  regulation. 

Jimmie  and  Leona  Ferrara.  47  IBLA  335  (May  21,  19EC) 


HEARINGS 

(See  also  Administrative  Procedure,  Federal  land  Policy  6 
Management  Act  of  1976,  Geothermal  Leases,  Grazing  Permit 
6 Licenses,  Indian  Probate,  Mining  Claims,  Multiple  Min- 
eral Development  Act,  Rules  of  Practice,  surface  Resource 
Act,  Water  Pollution  Control--if  included  in  this  Index.) 

Where  a mining  claim  contestee  fails  tc  appear  at 
a contest  hearing  and  merely  sends  a message  stating 
that  he  will  not  appear,  without  stating  the  reasons 
for  his  absence,  a subsequent  motion  to  reschedule  the 
hearing  and  reopen  the  record  is  properly  denied,  as 
the  regulations  provide  that  a postponement  may  be 
granted  only  pursuant  to  a reguest  made  no  later  than 
the  hearing  date  and  stating  in  detail  the  reasons  why 
a postponement  is  necessary. 

The  asserted  inability  of  a contestee  to  drive 
an  automobile  due  to  hi-  taking  medication  is  net  an 
extreme  emergency  which  justifies  beyond  question  the 
granting  of  a postponement  of  the  hearing  where  it 
is  not  impossible  to  get  to  a hearing  site  by  public 
transportation.  Nor  is  restricted  mobility  due  tc 
arthritis  justification  for  a postponement  where  the 
record  shows  that  it  is  an  ongoing  condition  which 
could  have  teen  anticipated,  and  that  transportation 
to  the  hearing  site  could  have  been  arranged  by  exer- 
cise of  proper  diligence. 

Where  a party  fails  to  appear  or  participate  in 
a hearing  as  scheduled  even  though  no  order  postponing 
the  hearing  has  been  issued,  the  merits  of  the  case  may 
be  reached  and  decided  on  the  basis  of  the  record  as 
completed  at  the  hearing,  despite  the  absence  of  evi- 
dence in  support  of  the  party's  case. 

New  evidence  offered  on  appeal  after  an  initial 
decision  is  rendered  by  an  Administrative  law  Judge  may 
not  be  considered  or  relied  upon  in  making  a final  de- 
cision but  may  only  be  considered  to  determine  if  there 
should  be  a further  hearing. 

United  States  v.  Richard  H.  Franklin.  45  IELA  54 
(JanT~14  ,~1980) ~ """  
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MIMINGS — Continued 

Where  an  Administrative  Law  Judge  found  that  there 
was  sufficient  evidence  of  the  reliability  of  the  assay 
certificates  to  justify  the  chief  expert  witness'  ac- 
ceptance and  consideration  thereof  in  forming  his  opin- 
ion, as  is  the  recognized  custom  among  geologists  and 
mining  engineers,  no  error  was  committed  in  overruling 
objections  to  admission  in  evidence  of  the  assay  cer- 
tificates. Material,  relevant  hearsay  is  admissible  in 
administrative  proceedings. 

United_States_yi_Richard_G_._Clemans_et_al ^ , 45  IBLA  64 
(Jan7  177  1980)" 


When  the  Bureau  of  Land  Management  has  appraised 
the  damages  for  a mineral  trespass  under  43  CFB  Fart 
9230,  an  appraisal  will  be  sustained  in  the  absence  of 
an  offer  of  specific  substantial  evidence  that  it  is 
incorrect. 

, 95  IBLA  127  (Jan.  23,  1980) 


Evidence  submitted  on  appeal  after  an  initial  de- 
cision in  a mining  contest  may  not  be  relied  upon  in 
making  a final  decision  but  may  only  be  considered  tc 
determine  if  the  hearing  should  be  reopened. 

United_States_vi  Ludwig  G.  Rosenkranz.  46  IBLA  109 
(Feb7  297~1980)" 


Where  Bureau  of  Land  Management  determines  that  an 
application  for  a Native  allotment  should  be  rejected 
for  failure  to  establish  use  and  occupancy  of  the  land. 
Bureau  of  Land  Management  should  initiate  a contest 
proceeding  pursuant  to  43  CFR  4.451  to  4.452-9. 

Estate  of  Gujr  C.  Groat.  Jr..  Violet  Boehl.  46  IBLA  165 
(Nar7_21,  19807 


Where  a corporate  simultaneous  oil  and  gas  lease 
offeror  alleges  no  facts  which  could  disprove  its  fail- 
ure to  comply  with  43  CFR  3102.4-1,  no  hearing  will  be 
granted  as  reguested. 

Ch§ienne_Resourcesx_Inci , 46  IBLA  277  (Mar.  27,  1980) 

87  I.  D.  110 


A Native  allotment  application  filed  pursuant  to 
the  Alaska  Native  Allotment  Act  of  1906  must  be  re- 
jected if  it  was  not  pending  before  the  Department  of 
the  Interior  on  Dec.  18,  1971.  Where  there  are  factual 
questions  concerning  the  pendency  of  an  application 
they  can  best  be  resolved  at  a hearing  pursuant  to  a 
Government  contest. 

Eleanor  H.  Wood.  46  IBLA  373  (Apr.  8,  1980) 


Where  the  State  Office  determines  that  an  oil  and 
gas  lease  committed  to  a unit  has  expired  at  the  end  of 
its  primary  term  because  there  is  not  within  it  or  the 
unit  a well  capable  of  production  in  paying  quantities, 
the  lessee  is  entitled  to  notice  and  an  opportunity  for 
a hearing  on  that  issue  where  it  has  presented  evidence 
that  raises  an  issue  of  fact  regarding  the  status  of 
wells  in  the  unit. 

lU£i24Zfi§w]S5j I ncx , 47  IBLA  125  (Apr.  29,  1980) 


HEARINGS — Continued 

Where  Eureau  of  Land  Management  determines  that  an 
application  for  a Native  allotment  is  invalid  because 
the  facts  are  not  as  stated  in  the  application,  Eureau 
of  land  Management  should  initiate  a contest  proceeding 
pursuant  to  43  CFR  4.451  to  4.452-9. 

Evan  Chukwak.  47  IBLA  241  (May  13,  1980) 


Where  a question  of  fact  exists  as  to  when  ac- 
creted land  was  formed  in  front  of  a patented  upland 
lot  along  the  Yellowstone  River  and  whether  title  tc 
the  accreted  land  is  in  the  United  States  and,  there- 
fore, subject  to  oil  and  gas  leasing,  a hearing  may 
be  ordered  by  this  Eoard  pursuant  to  43  CFR  4.415. 

Eldin  L.  R.  Johnson.  Marilyn  Johnson.  47  IEIA  366 
(May- 21 , I960) 


A hearing  is  properly  ordered  pursuant  to  43  CFR 
3 521. 1— 1 ( j ) where  a preference  right  lease  application 
for  trona  is  rejected  and  the  applicant  has  alleged  in 
his  application  facts  sufficient  to  show  that  he  is  en- 
titled to  a lease.  At  the  hearing,  the  permittee  shall 
have  both  the  burden  of  going  forward  and  the  burden  cf 
proof,  and  must  show  by  a preponderance  cf  the  evidence 
that  he  has  discovered  a valuable  deposit  of  trona  and 
that  the  land  is  chiefly  valuable  therefor. 

John  S.  Wold.  Eugene  V.  Simons.  48  IELA  106  (May  30, 

198  07 


A fact-finding  hearing  is  ordered  by  the  Beard 
of  Land  Appeals  to  determine  whether  there  has  teen 
a violation  of  the  regulations  requiring  disclosure 
of  other  parties  in  interest  and  prohibiting  against 
multiple  filings  in  simultaneous  oil  and  gas  lease 
filings  by  the  contractual  arrangement  of  Eden 
Capital  Corp.  and  its  clientele  where  there  are  ambi- 
guities in  the  complex  contract  which  provides  fer  a 
preliminary  division  of  lease  obligations  and  proceeds 
and  establishment  of  a lease  escrow  fund  to  prefect 
funds  promised  to  the  client  if  the  client  exercises 
an  option  by  which  Eden  will  buy  all  leases  in  a par- 
ticular lease  program  subscribed  to  by  the  client, 
and  the  meaning  of  the  contract  terms  can  best  be 
understood  in  light  of  facts  demonstrating  its  imple- 
mentation by  the  contracting  parties  and  the  practical 
application  they  and  other  clients  of  Eden  have  given 
to  the  terms. 

Harry_S._Hillsx  Kenneth  E.  Roth.  48  IELA  356  (July  11, 
1980) 


A fact-finding  hearing  is  ordered  by  the  Eoard 
of  Land  Appeals  to  determine  whether  there  has  teen 
a violation  of  the  regulations  requiring  disclosure 
of  other  parties  in  interest  and  prohibiting  multiple 
filings  in  simultaneous  oil  and  gas  lease  filings  by 
the  contractual  arrangement  of  a leasing  service  and 
its  clientele  where  there  are  ambiguities  in  the  com- 
plex contract  between  them,  and  the  meaning  of  the  con- 
tract terms  can  best  be  understood  in  light  of  facts 
demonstrating  its  implementation  by  the  contracting 
parties  and  the  practical  application  they  and  other 
clients  have  given  to  the  terms. 

Valerie  Mellcr.  Elizabeth  R.  Drozda.  49  IEIA  303 
(Aug.  20,  1980)  
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HEARINGS — Continued 

Where  the  Secretary  has  decided  that  production 
from  phosphate  leases  should  be  valued  in  accordance 
with  a particular  method  and  what  the  value  should  be, 
the  Board's  review  authority  is  limited  to  determining 
whether  the  Geological  Survey  Area  Supervisor  who 
issues  orders  to  the  phosphate  lessees  has  properly 
followed  the  Secretary's  instructions.  Nc  hearing  is 
required  as  a prerequisite  to  the  order. 

Stauf f er_C he mica l_Coi_e t_a 1^ , 49  I BLA  381  (Sept.  5, 
1980) 


A second  hearing  of  a Government  mining  contest 
will  not  be  afforded  where  a claimant  was  given  notice 
and  an  opportunity  to  appear  at  a hearing,  where  he 
was  actually  present  at  the  hearing,  and  where  nothing 
has  been  submitted  which  suggests  that  another  hearing 
would  produce  a different  result.  A petition  to  reopen 
a hearing  of  a Government  mining  contest  will  be  denied 
when  the  contestee  offers  no  valid  justification  for 
the  neglect  to  offer  evidence  which  was  or  could  have 
been  available  at  the  original  hearing.  A further 
hearing  will  not  be  ordered  merely  to  afford  a claim- 
ant an  additional  opportunity  to  explore  and  make  a 
discovery. 

Uni ted_States_vi_leon_Ri_ Whitnej_1_Cesar_Ti_Her nandez , 

51  I hi.  A 73  (Oct.  31,  19807 


Upon  a determination  that  production  has  ceased 
on  an  oil  and  gas  lease  in  its  extended  term  by  reason 
of  such  production  because  the  well  on  the  lease  is  no 
longer  capable  of  production  in  paying  quantities,  the 
lessees  of  record  are  entitled  to  notice  and  an  oppor- 
tunity to  request  a hearing  on  the  issue  cf  the  produc- 
tive capacity  of  the  well  where  they  have  presented 
evidence  raising  an  issue  of  fact  regarding  the  status 
of  the  well. 

t wa nson , 51  IBLA  239  (Dec.  15,  1980) 


J!2WEsteads_jcfeinaryi 

(See_also  Additional  Homesteads,  Enlarged  Homesteads, 

Reclamation  Homesteads,  Soldiers'  Additional  Homesteads, 
Stock-Raising  Homesteads — if  included  in  this  Index.) 

GENERALLY 

An  entryman's  final  proof  is  properly  rejected 
when  it  is  defective  on  its  face,  with  the  final  proof 
showing  that  the  applicable  residence  and  cultivation 
requirements  have  not  been  met. 

Richard  L,  Nevitt.  47  IBLA  257  (May  13,  1980) 


MINERAL  RESERVATION 

A patent  issued  pursuant  to  the  Homestead  Act  of 
May  20,  1862,  43  U.S.C.  5 161  (1976),  reserving  to  the 
United  States  all  coal  under  the  Act  of  June  22,  1910 
(36  Stat.  583)  and  sodium  under  the  Act  cf  July  17, 

1914  (38  Stat.  509)  in  the  lands  described  by  such 
patent,  cannot  be  construed  as  reserving  to  the  United 
States  other  minerals,  such  as  oil  and  gas,  which  are 
not  specifically  reserved  therein. 

Circular  1021,  July  21,  1925,  instructed  the  land 
offices  to  impress  upon  a nonmineral  application  a res- 
ervation of  those  minerals  for  which  the  land  had  been 
embraced  in  applications  for  permit  or  lease. 

Lee_Ei_ W i 1 lia mso n , 48  IBLA  329  (July  3,  1580) 


INDIAN  ALLOTMENTS  ON  PUBLIC  DOMAIN 
GENERALLY 

An  application  for  an  Indian  allotment,  filed  pur- 
suant to  25  U.S.C.  5 334  (1976),  must  contain  a land 
description  sufficient  for  the  land  applied  for  tc  be 
identified  on  official  BLM  records,  or  the  application 
is  subject  to  rejection. 

Ira  Jean  Eebworth.  45  I EL A 24  (Jan.  14,  198 C) 


Where  disputed  issues  of  fact  are  raised  by  an 
Indian  allotment  applicant  concerning  whether  (1)  the 
applicant's  occupancy  qualifies  her  for  an  Indian  al- 
lotment, (2)  the  applied  for  land  taken  together  with 
other  patented  land  would  he  enough  to  sustain  a family 
of  four  through  the  grazing  season,  and  (3)  the  public 
interest  could  best  be  served  if  the  land  were  retained 
in  Federal  ownership,  the  applicant  is  entitled  tc  no- 
tice and  an  opportunity  for  hearing  before  the  appli- 
cation is  rejected  on  the  record. 

Lorinda  1.  Hulsman.  46  IELA  303  (Mar.  31,  1980) 


An  application  for  an  Indian  allotment,  filed  on 
behalf  of  a minor  child,  pursuant  to  sec.  4 of  the 
General  Allotment  Act,  as  amended . 25  U.S.C.  § 334 
(1976)  , which  is  unaccompanied  by  the  certificate  of 
eligibility  required  by  43  CFR  2531.1(b)  and  (d),  is 
properly  rejected. 

Geneiva  Nell  Maston  Smith  et  al.  . 48  IBLA  199 
(June  16,  1980)  “ 


No  rights  of  Indians  are  violated  because  public 
lands  have  teen  withdrawn  from  settlement  and  must 
be  classified  pursuant  to  the  Taylor  Grazing  Act, 

43  U.S.C.  5 315  (1976),  before  such  lands  can  be 
allotted  to  an  Indian  under  sec.  4 of  the  General 
Allotment  Act  of  1887,  25  U.S.C.  5 334  (1976). 

An  application  for  an  Indian  allotment,  filed 
pursuant  to  sec.  4 of  the  General  Allotment  Act,  as 
amended.  25  U.S.C.  § 334  (1976),  which  is  not  accom- 
panied by  either  the  certificate  of  eligibility 
required  by  43  CFR  2531.1(b)  and  (d)  or  the  petition 
for  classification  required  by  43  CFR  2531.2  may  be 
rejected . 

Don  Stokes  e t al . , 48  IELA  365  (July  11,  1980) 

Tammy_L°u_Ricker  Smith  et  al. . 49  IELA  251  (Aug.  18, 
1980) 


No  rights  of  Indians  are  violated  because  public 
lands  have  teen  withdrawn  from  settlement  and  must  be 
classified  pursuant  to  the  Taylor  Grazing  Act,  43  U.S.C. 
§ 315  (1976)  , before  public  lands  can  be  allotted  tc  an 
Indian  under  sec.  4 of  the  General  Allotment  Act  cf 
1887,  25  U.S.C.  5334  (1976) . 

An  application  for  an  Indian  allotment,  filed  on 
behalf  of  a minor  child,  pursuant  to  sec.  4 of  the 
General  Allotment  Act,  as  amended . 25  U.S.C.  5 334 
(1976)  , which  is  unaccompanied  by  the  certificate  of 
eligibility  required  by  43  CFR  2531.1(b)  and  (d) , is 
properly  rejected. 

Nolia  Fein  Ricker.  Clyde  Lloyd  Atwater,  48  IELA  373 
"(July  117*19807 
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INDIAN  ALLOTMENTS  ON  PUBLIC  DOHA  _ .ontinued 
GENERALLY — Continued 

Applications  for  Indian  allotment  on  the  public 
domain  pursuant  to  sec.  4,  General  Allotment  Act,  as 
amended,  25  U.S.C.  § 334  (1976),  which  are  unaccompa- 
nied by  the  certificate  of  eligibility  reguired  by 
43  CFR  2531.1  are  properly  rejected. 

Applications  for  Indian  allotment  on  the  public 
domain  filed  pursuant  to  sec.  4 of  the  General  Allot- 
ment Act,  as  amended  25  U.S.C.  § 334  (1976),  which 
are  not  accompanied  by  the  petition  for  classification 
required  by  43  CFR  2531.2  are  properly  rejected. 

Ho  rights  of  Indians  are  violated  because  public 
lands  have  been  withdrawn  from  settlement  and  must 
be  classified  pursuant  to  the  Taylor  Grazing  Act, 

43  U.S.C.  § 315  (1976),  before  public  lands  can  be 
allotted  to  an  Indian  under  sec.  4 of  the  General 
Allotment  Act  of  1887,  25  U.S.C.  § 334  (1976). 

B°i®£i_£ale  Harston_et  al.,  51  I BL A 115  (Nov.  20, 

19807 


An  application  for  Indian  allotment,  filed  pursu- 
ant to  25  U.S.C.  § 334  (1976),  must  be  rejected  where 
the  land  applied  for  does  not  exist. 

Loretta  Berlene  Garrison  Lee,  51  IBLA  176  (Nov.  26, 
1980) 


LANDS  SUBJECT  TO 

Sec.  4 of  the  General  Allotment  Act  of  Feb.  8, 
1887,  authorizes  the  Secretary  of  the  Interior  to 
issue  allotments  to  Indians  where  the  Indians  have 
made  settlement  upon  public  lands  "not  otherwise  appro- 
priated." An  application  for  an  Indian  allotment  is 
properly  rejected  where  the  lands  included  in  the 
application  are  not  available  for  settlement  and  dispo- 
sition under  the  General  Allotment  Act  because  they 
have  been  transferred  from  Federal  ownership. 

Maudra  June  Underwood  Lentell.  Marvin  Curtis  Swanner , 

4 9~ I B L A ~ 3 1 7 ( A u g7  207  19807  


Sec.  4 of  the  General  Allotment  Act  of  Feb.  8, 
1887,  authorizes  the  Secretary  of  the  Interior  to  issue 
allotments  to  Indians  where  the  Indians  have  made  set- 
tlement upon  public  lands  "not  otherwise  appropriated." 
An  application  for  an  Indian  allotment  is  properly 
rejected  when  the  lands  included  in  the  application 
are  not  available  for  settlement  and  disposition  under 
the  General  Allotment  Act  because  they  have  been  segre- 
gated from  appropriation  under  the  agricultural  land 
laws  on  July  7,  1967,  when  the  "Notice  of  Classifica- 
tion of  Public  Lands  for  Multiple  Use  Management"  was 
published  in  the  Federal  Register . 

Pamela  June  Hood  Finch.  49  IBLA  325  (Aug.  22,  1980) 


Publication  in  the  Federal  Register  of  a classifi- 
cation for  multiple  use  management  pursuant  to  43  CFR 
2461.2  will  segregate  the  affected  land  to  the  extent 
indicated  in  the  notice,  and  applications  for  such 
land  must  be  rejected. 

Robert  Dale  Harston  et_alif  51  IBLA  115  (Nov.  20, 

1980) 


I N Cl  AN  ALLOTMENTS  ON  PUBLIC  DOMAIN  — C ontinued 

LANDS  SUBJECT  TO — Continued 

Lands  withdrawn  for  reclamation  purposes  are  net 
available  for  disposition  under  the  public  land  laws, 
including  the  Indian  Allotment  Act,  as  amended,  25  U.S.C. 
§§  334,  336  (1976),  and  an  application  thereunder  fer 
land  so  withdrawn  is  properly  rejected. 

James  A.  Fort.  51  IBLA  285  (Dec.  15,  1980) 


INDIAN  LANCS 

(See  also  Exchanges  of  Land,  Indian  Probate, 
Rights-of-Nay — if  included  in  this  Index.) 

AEORIGINAL  TITLE 

Alaskan  Native  aboriginal  occupancy  claims,  or 
claims  under  the  organic  Act  of  Alaska  of  Kay  17,  1864, 
and  the  Act  of  June  6,  1900,  were  extinguished  by  the 
Alaska  Native  Claims  Settlement  Act.  A Native  appli- 
cant's rights  under  the  1906  Native  Allotment  Act  are 
based  upon  his  or  her  individual  compliance  with  that 
Act  and  not  upon  any  ancestral  use  of  the  land. 

William  Eouwens  et  al..  46  IBLA  366  (Apr.  6,  1S6C) 


ALLOTMENTS 

Generally 

The  Commissioner,  Eureau  of  Indian  Affairs,  prop- 
erly required  the  publication  of  a notice  to  offer  for 
sale  oil  and  gas  leases  on  Navajo  allotment  lands  pur- 
suant to  25  CFR  172.4  after  disapproval  of  leases  nego- 
tiated with  Indian  allottees. 

Me sa_ Ee t r oje u m_ Co^ , 47  IELA  66  (Apr.  18,  1980) 


Under  25  CFR  Part  121  the  issuance  to  qualified 
applicants  of  fee  patent  title  to  trust  allotments  is 
a discretionary  act  of  the  Secretary.  Thus,  where  teth 
an  applicant  for  issuance  of  a fee  patent  to  trust  lands 
and  the  trite  of  which  he  is  a member  have  addressed 
policy  arguments  to  the  Secretary  to  move  his  discre- 
tion regarding  termination  of  an  allotment's  trust 
status,  it  is  error  to  refuse  to  decide  the  issue  pre- 
sented on  its  merits. 

Gila  River  Indian  Community  v.  Commissioner  of  Indian 
Affairs  and  lenry  Martinez.  Jr..  8 IEIA  15C  (Aug.  18, 

198  07 


Alienation 

An  Indian  trite,  seeking  to  enforce  debt  collec- 
tion of  loan  secured  by  mortgage  of  trust  lands  and 
assignment  of  income  from  trust  lands  executed  mere 
than  1 year  prior  to  bankruptcy,  presented  an  assign- 
ment of  trust  income  executed  in  conformity  with  25  CFR 
109.4  to  BIA  officials  responsible  for  administraticn 
of  appellant's  IIM  account.  The  security  interest  thus 
obtained  in  appellant's  trust  lands  by  the  tribe  is  a 
perfected  security  interest  which  attaches  tc  the  fund 
and  entitles  the  tribe  to  the  payments  made  by  the 
agency  officials  despite  appellant's  intervening 
adjudication  of  bankruptcy. 

Clarence  Runs  After  v.  Aberdeen  Area  Director.  Eureau 
of  Indian  Affairs,  and  Cheyenne  River  Sicux_Tribe , 

8 IEIA  170  ”(Cct.-277_19807  87  I.E.  501 
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INDIAN  LANDS — Continued 
ALLOTMENTS--Continued 
Alienation--Continued 

In  light  of  the  unique  history  of  land  ownership 
and  Federal-Indian  relations  on  the  Quinault  Reserva- 
tion,  any  Quinault  allottee  living  on  June  1,  1934, 
should  be  entitled  to  receive  other  trust  land  on  the 
reservation  by  gift  deed  in  accordance  with  the  provis- 
ions of  secs.  5 and  19  of  the  Indian  Neorganization  Act 
(25  U.S.C.  465  and  479  (1976)). 

Walter_Si_B row n_vi_Com miss i one r_of_India n_ Affairs , 

8 IBIA  183  (Oct.  28,  1980)  ~ ~ 87~I.C.  507 


ASSIGNMENTS 

An  Indian  tribe,  seeking  to  enforce  debt  collec- 
tion of  loan  secured  by  mortgage  of  trust  lands  and 
assignment  of  income  from  trust  lands  executed  more 
than  1 year  prior  to  bankruptcy,  presented  an  assign- 
ment of  trust  income  executed  in  conformity  with  25  CFB 
109.4  to  BIA  officials  responsible  for  administration 
of  appellant's  IIM  account.  The  security  interest  thus 
obtained  in  appellant's  trust  lands  by  the  tribe  is  a 
perfected  security  interest  which  attaches  to  the  fund 
and  entitles  the  tribe  to  the  payments  made  by  the 
agency  officials  despite  appellant's  intervening 
adjudication  of  bankruptcy. 

Clar ence_Runs_Af ter_vx_A ber deen_Area_Direc tcrx_Bureav 
of _Indi an_ Affair sx_and_Cheyenne_Biver_Sioux_Tribe , 

8 IBIA  170  loct.  277-l980)"  ~ 87  I.D.  501 


CONTRACTS 

Formation  and  Validity 
Generally 

Recital  in  a lease  agreement  of  a one  dollar 
annual  rental  is,  under  the  circumstances  of  the  case, 
merely  a formal  recital  and  does  not  state  the  actual 
consideration  for  the  leasing  agreement  intended  by  the 
parties.  Acceptance  of  the  nominal  rental  by  the  EIA 
office  concerned  did  not,  therefore,  operate  to  waive 
the  substantial  breach  of  the  lease  caused  by  appel- 
lant's nonperformance. 

M®il!istrat  ive_A£peal_of_Mar  k_Sma  1 l_vx_Com  missioner_of 
Indian_Af fairs,  8 IBIA  18  (Mar.  10,  1980) 


GRAZING 

Generally 

The  Bureau's  decision  to  increase  grazing  fees  for 
the  fourth  year  of  the  permit  period  is  net  inconsis- 
tent with  the  general  regulatory  provisions  of  25  CFR 
Part  151,  which  are  incorporated  by  reference  in  the 
permit. 

The  plain  wording  of  the  grazing  permit  does  not 
convey  the  stipulation  that  new  fees  may  be  pronounced 
by  Aug.  1,  1979,  but  not  thereafter.  As  there  is  no 
legal  requirement  that  permittees  be  given  prior  notice 
of  grazing  fee  increases,  it  is  not  unreasonable  to 
conclude  that  the  Aug.  1 date  cited  in  the  permit  re- 
fers merely  to  a goal  or  objective  for  the  completion 
of  fee  reevaluations. 

The  appellant  association  and  members  thereof  have 
not  been  denied  substantive  due  process  through  the  re- 
adjustment of  a grazing  permit  which  specifically  pro- 
vides for  readjustment.  Appellant's  .procedural  due 
process  rights  are  secured  through  the  opportunity  to 
appeal  the  Area  Director's  action  to  the  Commissioner 


INDIAN_IANES— Continued 
GRAZING — Continued 

Generally--Continued 

and  the  Eoard  of  Indian  Appeals  pursuant  to  the  previs- 
ions of  25  CFR  Part  2 and  43  CFB  4.350-4.369. 

Administrative  Appeal  of  Fort  Berthold  land  and  Live- 
sboc  k_Assj.n_y_._A  rea_Di  recta  rx_  Abe  r dee  n_  Are  a_Cfficex 
Eureau_of  Indian_Af fairs,  8 IEIA  90  (June  6,  I960) 

87  I.D.  2 Cl 


Appeals 

The  appellant  association  and  members  thereof  have 
not  teen  denied  substantive  due  process  through  the  re- 
adjustment of  a grazing  permit  which  specifically  pro- 
vides for  readjustment.  Appellant's  procedural  due 
process  fights  are  secured  through  the  opportunity  to 
appeal  the  Area  Director's  action  to  the  Commissioner 
and  the  Eoard  of  Indian  Appeals  pursuant  to  the  previs- 
ions of  25  CER  Part  2 and  43  CFB  4.350-4.369. 

Administrative  Appeal  of  Fort  Berthold  land  and  live- 
stock Ass'n  v.  Area  Birector.  Aberdeen  Area  Office. 
Bureau  of_Indian_Af fairs,  8 IEIA  90  (June  6,  lSECj 

87  I.D.  201 


Rental_Rates 

The  Bureau's  decision  to  increase  grazing  fees  for 
the  fourth  year  of  the  permit  period  is  not  inconsis- 
tent with  the  general  regulatory  provisions  of  25  CFR 
Eart  151,  which  are  incorporated  by  reference  in  the 
permit. 

The  plain  wording  of  the  grazing  permit  does  net 
convey  the  stipulation  that  new  fees  may  be  pronounced 
by  Aug.  1,  1979,  tut  not  thereafter.  As  there  is  nc 
legal  requirement  that  permittees  be  given  prior  notice 
of  grazing  fee  increases,  it  is  not  unreasonable  to 
conclude  that  the  Aug.  1 date  cited  in  the  permit  re- 
fers merely  to  a goal  or  objective  for  the  completion 
of  fee  reevaluations. 

The  appellant  association  and  members  thereof  have 
not  been  denied  substantive  due  process  through  the  re- 
adjustment of  a grazing  permit  which  specifically  pro- 
vides for  readjustment.  Appellant's  procedural  due 
process  rights  are  secured  through  the  opportunity  tc 
appeal  the  Area  Director's  action  to  the  Com missicner 
and  the  Board  of  Indian  Appeals  pursuant  to  the  previs- 
ions of  25  CFR  Part  2 and  43  CFR  4.350-4.369. 

Administrative  Appeal  of  Fort  Berthold  land  and  live- 
stock Ass'n  v.  Area  Director,  Aberdeen  Area  Office. 
Bureau  of  Indian  Affairs,  8 IBIA  90  (June  6,  19607 

87  I.D.  201 


LEASES  AND  PERMITS 

Long-term  Business^/Agriculture 
Generally 

Recital  in  a lease  agreement  of  a one  dollar 
annual  rental  is,  under  the  circumstances  of  the  case, 
merely  a formal  recital  and  does  not  state  the  actual 
consideration  for  the  leasing  agreement  intended  by  the 
parties.  Acceptance  of  the  nominal  rental  by  the  EIA 
office  concerned  did  not,  therefore,  operate  tc  waive 
the  substantial  breach  of  the  lease  caused  by  appel- 
lant's nonperformance. 

Administrative  Acceal  of  Hark  Small  v.  Comm iss ic ne r cf 
Indian A f f a.ir s , 8 IEIA  18  (Mar.  10,  1980) 
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MBIM-LMD  S — Conti  nued 

LEASES  AND  PERMITS — Continued 

Long-term  Business/Agr iculture — Continued 
Cancellation 

Where  tribe  leased  lands  to  operator  of  a post  and 
pole  plant  for  the  declared  purpose  that  he  conduct  a 
business  on  tribal  lands,  and  the  attendant  circum- 
stances of  the  negotiation  for  the  lease  establish  the 
tribe  sought  to  use  the  leasing  agreement  to  foster 
business  on  the  reservation  and  lower  tribal  unemploy- 
ment thereby,  the  failure  and  subsequent  termination  of 
the  business  venture  provided  cause  for  cancellation  of 
the  lease  pursuant  to  25  CFR  131. IK. 

Administrative  Appeal  of  Mark  Small  v.  Commissioner  of 
Indian_ Affairs , 8 IBIA  18  (Mar.  10,  1980) 


Where  a business  lease  between  tribe  and  automo- 
bile dealer  contains  a cancellation  clause  providing 
for  alternative  remedies  in  case  of  breach  of  the 
agreement  by  lessee,  use  of  the  phrase  "and/or"  in 
reference  to  the  various  alternatives  cannot  reasonably 
be  construed  to  be  a delegation  to  the  tribe  of  Secre- 
tarial authority  to  cancel  the  lease  in  the  event  of 
breach  of  the  lease  by  the  lessee.  Nor  does  the  exis- 
tence of  alternative  remedies  in  the  lease  constitute 
Secretarial  consent  that  the  trite  undertake  to  admin- 
ister the  lease  without  agency  participation  contrary 
to  Departmental  regulations. 

Where  Departmental  regulations  at  25  CFR  Part  131 
are  incorporated  by  reference  as  part  of  the  lease, 
those  regulations  are  to  be  applied  in  the  administra- 
tion of  the  lease  as  though  fully  set  out  in  the  writ- 
ten lease  agreement.  The  regulations  incorporated  into 
the  lease  become  binding  upon  the  parties.  The  agency 
may  not  ignore  nor  act  contrary  to  the  provisions  of 
the  incorporated  regulations  which  require  Secretarial 
consent  to  cancellation  of  the  lease,  subject  to  cer- 
tain specified  due  process  requirements  set  out  in  the 
regulations . 

A collateral  attempt  by  a tribal  court  to  cancel 
appellant's  lease  by  entry  of  a declaratory  judgment 
that  appellant  "materially  breached  the  lease"  is  in- 
effective to  result  in  cancellation  since  the  judgment 
goes  beyond  the  subject  matter  jurisdicticn  of  the 
court  to  enforce. 

Administrative  Appeal  of  Marlin  D.  Kuykendall  v.  Phoenix 
Area  Director.  Bureau  of  Indian  Affairs,  and  Yavapai- 
P rescot t_Tri.be , 8 IBIA  76  (June  2,  1980)  87  I.D.  189 


Failure  to  raise  question  concerning  delivery 
of  water  to  leased  lands  at  early  stages  of  appeal, 
together  with  circumstances  surrounding  the  issue 
sought  to  be  raised  which  indicate  the  guestion  was 
not  seriously  urged  by  appellant  in  dealings  with 
the  tribal  lessor,  require  a finding  that  alleged  fail- 
ure to  supply  water  to  the  leased  lands  in  a certain 
fashion  was  not  a default  by  the  lessor  that  would 
excuse  payment  of  rent. 

Where  lease  contains  several  provisions  concerning 
notice  to  be  given  in  case  of  default,  the  provisions 
of  Departmental  regulation  incorporated  into  the  lease 
which  govern  due  process  requirements  for  giving  notice 
of  default  are  controlling.  Since  appellant  received 
the  benefit  of  the  notice  provisions  of  both  25  CFR 
131.14  and  the  default  clause  at  paragraph  27  of  the 
lease,  he  was  not  damaged  by  an  omission  of  some  of 
the  language  of  paragraph  27  from  the  notice  of  default 
sent  him  by  the  tribe. 


S — Continued 

LEASES  AND  PERMITS — Continued 
Cil  and  Gas 

A Geological  Survey  Area  Supervisor  is  acting 
within  the  authority  granted  to  him  by  applicable  pre- 
visions of  Indian  oil  and  gas  leases  and  Indian  and 
Federal  royalty  regulations  when  he  decides  tc  adept 
the  greater  of  either  1)  actual  sales  prices  of  pro- 
duction from  the  leased  lands  or  2)  a substitute  price 
computed  by  him  which  is  reasonably  based  cn  sales 
prices  from  all  production  from  ether  similar  tribal 
leases  in  the  area,  as  the  "value"  of  gas  produced  cn 
these  leases,  and  when  he  directs  lessees  tc  compute 
royalty  based  on  the  greater  of  the  two  values  sc 
calculated. 

Where  the  Area  Supervisor  assembles  data  concern- 
ing sales  frem  all  Jicarilla  tribal  leases  for  a par- 
ticular year  and  determines  the  median  sales  price,  his 
use  of  this  figure  as  a minimum  floor  price  by  which  to 
determine  value  will  be  affirmed,  as  this  decision  is 
within  the  latitude  afforded  him,  and  this  price  is 
reasonably  based  on  transactions  indicative  cf  the 
actual  value  of  the  production  in  the  area  at  that 
time . 

A lessee's  obligation  to  pay  royalty  based  on  an 
accurate  determination  of  the  current  value  cf  produc- 
tion is  not  mitigated  by  its  having  committed  by  long- 
term contract  to  sell  this  product  at  a price  belcw 
this  value. 

Where  Geological  Survey  did  not  expressly  state 
otherwise,  under  its  policy  established  and  in  effect 
since  1958,  royalty  payments  are  accepted  subject  tc 
post  audit  and  correction  and  do  not  necessarily  con- 
stitute payments  in  full  of  royalty  obligations.  The 
Area  Supervisor's  silence  does  net  imply  acceptance; 
nor  does  his  inaction  tar  the  Government  from  assert- 
ing the  incorrectness  of  the  payment  subsequently. 

The  Area  Supervisor  has  the  authority  tc  require  a 
lessee  to  determine  the  value  of  the  lease  product  by 
both  the  "ETO"  and  "net-realization"  methods  and  nay 
require  the  lessee  to  adopt  as  value  whichever  result 
is  higher  as  the  basis  for  computation  of  rcyalty  fer 
natural  gas. 

Where  a United  States  district  court  has  ordered 
a lessee  tc  adopt  a dual  accounting  method  cf  deter- 
mining value  and  has  ordered  the  Department  tc  require 
this  dual  accounting  from  the  lessee,  the  question  of 
the  propriety  of  the  Area  Supervisor's  order  doing  sc 
is  apparently  res  judicata,  the  only  guesticn  being 
whether  the  order  is  the  court's  final  action. 

Under  controlling  provisions,  an  Area  Supervisor 
has  the  discretion  to  establish  a cost-of-manuf acture 
allowance  for  use  in  the  net-realization  method  of 
determining  value  for  royalty  purposes.  Where  this 
allowance  is  well  based  on  the  actual  amounts  needed 
to  process  out  by-products  of  the  crude  gas,  it  will 
be  upheld  in  the  absence  of  a clear  showing  that  it  is 
erroneous . 

Supron Energy  Core,  et  al..  46  IELA  181  (Mar.  21,  198C) 


the  Commissioner,  Bureau  of  Indian  Affairs,  prop- 
erly required  the  publication  of  a notice  tc  cffei  fer 
sale  oil  and  gas  leases  on  Navajo  allotment  lands  pur- 
suant to  25  CER  172.4  after  disapproval  cf  leases  nego- 
tiated with  Indian  allottees. 

Mesa  Petroleum  Co..  47  IBLA  66  (Apr.  18,  1980) 


John  W.  Bale  v.  Commissioner  of  Indian  Affairs.  8 IBIA 
158  "(Oct.  15,  1980) 
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INDIAN-ilNDS — Continued 

LEASES  AND  PERMITS — Continued 
Violation 
Generally 

Where  BIA  office  notified  appellant  lessee  of  de- 
fault in  performance  and  sought,  on  several  occasions, 
to  obtain  his  performance  or  relinguishment  of  leased 
lands,  notice  requirements  of  25  CFR  Part  2 were  sub- 
stantially met,  since  appellant  had  actual  notice  of 
subsequent  lease  termination. 

A§®±I!i§trat  i ve_A££eal_of_  Mar  k_Small_vJL_Commissioner_of 
Indian_ Affair s , 8 IBIA  18  (Mar.  10,  1980) 


OIL  AND  GAS  LEASING 
Generally 

A Geological  Survey  Area  Supervisor  is  acting 
within  the  authority  granted  to  him  by  applicable  pro- 
visions of  Indian  oil  and  gas  leases  and  Indian  and 
Federal  royalty  regulations  when  he  decides  to  adopt 
the  greater  of  either  1)  actual  sales  prices  of  pro- 
duction from  the  leased  lands  or  2)  a substitute  price 
computed  by  him  which  is  reasonably  based  on  sales 
prices  from  all  production  from  other  similar  tribal 
leases  in  the  area,  as  the  "value"  of  gas  produced  on 
these  leases,  and  when  he  directs  lessees  to  compute 
royalty  based  on  the  greater  of  the  two  values  so 
calculated. 

Where  the  Area  Supervisor  assembles  data  concern- 
ing sales  from  all  Jicarilla  tribal  leases  for  a par- 
ticular year  and  determines  the  median  sales  price,  his 
use  of  this  figure  as  a minimum  floor  price  by  which  to 
determine  value  will  be  affirmed,  as  this  decision  is 
within  the  latitude  afforded  him,  and  this  price  is 
reasonably  based  on  transactions  indicative  of  the 
actual  value  of  the  production  in  the  area  at  that 
time. 

A lessee's  obligation  to  pay  royalty  based  on  an 
accurate  determination  of  the  current  value  of  produc- 
tion is  not  mitigated  by  its  having  committed  by  long- 
term contract  to  sell  this  product  at  a price  below 
this  value. 

Where  Geological  Survey  did  not  expressly  state 
otherwise,  under  its  policy  established  and  in  effect 
since  1958,  royalty  payments  are  accepted  subject  to 
post  audit  and  correction  and  do  not  necessarily  con- 
stitute payments  in  full  of  royalty  obligations.  The 
Area  Supervisor's  silence  does  not  imply  acceptance; 
nor  does  his  inaction  bar  the  Government  from  assert- 
ing the  incorrectness  of  the  payment  subsequently. 

The  Area  Supervisor  has  the  authority  to  require  a 
lessee  to  determine  the  value  of  the  lease  product  by 
both  the  "BTU"  and  "net-realization"  methods  and  may 
require  the  lessee  to  adopt  as  value  whichever  result 
is  higher  as  the  basis  for  computation  of  royalty  for 
natural  gas. 

Where  a United  States  district  court  has  ordered 
a lessee  to  adopt  a dual  accounting  method  of  deter- 
mining value  and  has  ordered  the  Department  to  require 
this  dual  accounting  from  the  lessee,  the  question  of 
the  propriety  of  the  Area  Supervisor's  order  doing  so 
is  apparently  res  judicata,  the  only  question  being 
whether  the  order  is  the  court's  final  action. 

Under  controlling  previsions,  an  Area  Supervisor 
has  the  discretion  to  establish  a cost-of- ma nuf acture 
allowance  for  use  in  the  net-realization  method  of 
determining  value  for  royalty  purposes.  Where  this 
allowance  is  well  based  on  the  actual  amounts  needed 
to  process  out  by-products  of  the  crude  gas,  it  will 
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Oil  AND  GAS  LEASING— Continued 
Generally — Continued 

be  upheld  in  the  absence  of  a clear  showing  that  it  is 
erroneous . 

Su^r o n_ E net£i_Cor£._e t_a  1.. , 46  IEIA  181  (Mar.  21,  198 C) 


Allotted_Lands 

The  Commissioner,  Bureau  of  Indian  Affairs,  prop- 
erly required  the  publication  of  a notice  to  offer  for 
sale  oil  and  gas  leases  on  Navajo  allotment  lands  pur- 
suant to  25  CIR  172.4  after  disapproval  of  leases  nego- 
tiated with  Indian  allottees. 

Mesa  Petroleum  Co..  47  IBLA  66  (Apr.  18,  1S8C) 


PATENT  IN  I EE 
Generally 

Under  25  CEB  Part  121  the  issuance  to  qualified 
applicants  of  fee  patent  title  to  trust  allotments  is 
a discretionary  act  of  the  Secretary.  Thus,  where  both 
an  applicant  for  issuance  of  a fee  patent  to  trust  lands 
and  the  tribe  of  which  he  is  a member  have  addressed 
policy  arguments  to  the  Secretary  to  move  his  discre- 
tion regarding  termination  of  an  allotment's  trust 
status,  it  is  error  to  refuse  to  decide  the  issue  pre- 
sented on  its  merits. 

Gila  River  Indian  Community  v.  Commissioner  of  Indian 
Affairs  and  fienr^  Martinez.  Jr..  8 IEIA  15C  (Aug.  16, 
19807 


TRIEAL  RIGHTS  IN  ALLOTTED  LANDS 

The  original  power  to  determine  membership,  includ- 
ing adoption,  is  in  the  tribe.  After  approval  cf  an 
individual  for  membership,  a tribe  retains  the  pewer 
to  disenroll  provided  it  follows  provisions  for  termi- 
nation of  enrollment  contained  in  its  membership 
ordinance. 

The  Administrative  Law  Judge  acted  properly  in 
relying  on  one  of  two  dates  stipulated  to  by  the 
parties  regarding  a valuation  date  for  the  acquisition 
of  land  under  the  Nez  Perce  Inheritance  Act. 

Neither  the  Administrative  law  Judge  net  the  Ecard 
is  bound  by  the  Bureau  of  Indian  Affairs'  report  and 
findings  contained  therein.  Instead  consideration  will 
be  given  to  the  complete  record  in  arriving  at  a deter- 
mination as  to  fair  market  value. 

Estate  of  Antoine  (Ke  Nape)  Hill,  8 IEIA  121  (July  21, 
19807 


INDIAN  PRCEATE 

(See_also  Appeals,  Eureau  of  Indian  Affairs,  Hearings, 
Indian  Lands,  Indian  Tribes,  Rules  of  Practice — if 
included  in  this  Index.) 

ADCPTICN  (See  also  CHILDREN,  ADOPTED — if  included  in 
this  Index.) 

Generally 

Cne  who  participated  in  an  adoption  proceeding  has 
no  standing  to  object  that  some  other  person  was 
deprived  of  his  or  her  constitutional  rights. 

Where  the  jurisdictional  invalidity  of  an  Indian 
adoption  granted  by  an  officer  of  the  Bureau  of  Indian 


es 


I N Dli N_P BOB A TE- -Continued 

ADOPTION  (See  also  CHILDREN,  ADOPTED — if  included  in 
this  Index .) --Continued 

Generally-Continued 

Affairs  appears  on  the  face  of  the  record,  the  judgment 
is  open  to  attack,  direct  or  collateral,  at  any  time. 

The  Supreme  Court's  ruling  in  Fisher  v.  District 
Court  of  the  Sixteenth  Judicial  District  of  Montana , 

424  U.S.  382  (1976),  makes  it  clear  that  25  U.S.C. 

§ 372a  (1976)  is  not  a statute  which  bestows  authority 
to  grant  adoptions.  The  Act  of  July  8,  1940,  simply 
provides  that  the  Secretary  of  the  Interior  may  rely 
on  adoptions  legally  consummated  under  other  specific 
authority  in  the  course  of  performing  the  prebate 
functions  conferred  on  him  by  Congress. 

Estate  of  Victor_Young_Bea r , 8 IBIA  130  (July  24,  1980) 

87  I.D.  311 


APPEAL  (See  also  PLEADING,  RECONSIDERATION — if  included  i 
this  Index.) 

Ad ministra tiye_La w_Judge_as  Trier  of_Eacts 

The  weight  and  credibility  of  evidence  are  matters 
properly  considered  by  an  Administrative  Law  Judge  in 
the  first  instance.  His  findings,  when  in  accord  with 
the  preponderance  of  the  substantial  and  probative  evi- 
dence adduced,  will  not  be  disturbed. 

Where  there  is  sufficient  evidence  tc  support  the 
findings  and  the  testimony  is  conflicting,  the  determi- 
nation of  witness  credibility  and  the  findings  of  fact 
of  the  Administrative  Law  Judge  will  not  be  disturbed 
because  only  he  had  the  opportunity  to  hear  and  observe 
witnesses. 

Estate_of _Asmakt_Yumpguitat [ H i 11 ie_Sa m£s o n£ , 8 IE  I A 1 

(Jan.  31,  1980) 


CHILDREN,  ILLEGITIMATE  (See  also  INHERITING — if  included 
in  this  Index.) 

Generally 

The  Administrative  Law  Judge  held  a full  and  com- 
plete hearing  on  the  issue  of  decedent's  possible 
paternity  of  Stephanie  Young  Bear  and  his  finding  that 
she  was  conceived  by  decedent  through  criminal  inter- 
course with  his  purported  daughter  by  adoption  was 
supported  by  a preponderance  of  the  evidence. 

Estate_of_V ictor_Young_Bear,  8 IBIA  130  (July  24,  1980) 

87  I.D.  311 


CLAIM  AGAINST  ESTATE  (See  also  DIVORCE,  LIEN,  LIMITATION 
Index. ) 

Generally 

The  Board  is  not  limited  in  its  scope  of  review  of 
an  Administrative  Law  Judge's  disposition  of  claims  and 
may  exercise  the  inherent  authority  of  the  Secretary  to 
correct  a manifest  injustice  or  clear  error  where 
appropriate . 

The  amount  of  a claim  which  must  be  paid  from 
trust  assets  is  as  crucial  a decision  as  whether  such 
claim  should  be  paid  at  all.  It  would  therefore  be 
improper  for  the  Administrative  Law  Judge  to  allow  the 
agency  superintendent  to  determine  the  amount  of  an 
approved  claim  which  must  be  paid  a general  creditor 


I NDI A N_ERCE  ATE  — Continued 

CIAIM  AGAINST  ESTATE  (See  also  EIVCRCE,  HEN,  IIPITATICN 
Index.) — Continued 

Generally-Continued 

based  on  future  documentation  of  the  creditor's  exhaus- 
tion of  an  Indian  decedent's  non-trust  assets. 

Estate  of  John  Joseph  Kirn.  8 IBIA  30  (Mar.  14,  I960) 

" 87  I.D.  56 


Proof  of_Claim 

It  would  defeat  the  intent  of  Congress,  which  has 
formulated  strict  rules  for  the  Secretary  to  follow  in 
the  management  of  trust  property,  for  claims  arising 
from  alleged  agreements  affecting  trust  realty  tc  be 
allowed  on  the  basis  of  mere  parol  evidence.  The  po- 
tential for  fraud  would  otherwise  be  too  great. 

Esta_t  e_of_  Jch  n_Joseph_Ki£p , 8 IBIA  30  (Mar.  14,  1S8C) 

" ' ' 87  1. 1.  98 


Failure  by  unsecured  tribal  creditor  tc  appear 
at  probate  hearing  coupled  with  filing  by  the  trite 
of  an  incomplete  statement  of  account  upon  which  the 
creditor's  claim  was  based  permitted  the  probate  Admin- 
istrative Law  Judge  to  disallow  the  tribe's  claim. 

Estate  of  Elmer  A.  Olney.  8 IEIA  166  (Cct.  23,  I960) 


Source_of  Funds  for  Payment 

While  the  Department's  regulations  do  net  explic- 
itly recite  that  trust  assets  may  be  utilized  for  the 
payment  of  general  creditors'  claims  only  after  all 
other  sources  of  compensation  have  been  exhausted,  this 
limitation  is  implicit  in  both  the  Department's  regula- 
tory plan  for  the  payment  of  claims  and  in  the  nature 
of  the  trust  relationship  between  the  Secretary  and 
Indian  heirs  of  allotted  lands.  Any  trustee,  let  alone 
the  Secretary,  would  be  derelict  who  generally  commits 
trust  funds  to  pay  debts  legally  compensable  frem  ether 
sources . 

Estate  ° f_ i!c h n_ Jose£h_K i££ , 8 IEIA  30  (Mar.  14,  15EC) 
87  I.D.  98 


Timely_E iling 
Generally 

In  accordance  with  43  CFR  4.250,  all  claims 
against  the  estate  of  a deceased  Indian  held  by  credi- 
tors chargeable  with  notice  of  the  hearing  under  43  CER 
4.211(c)  shall  be  filed  prior  to  the  conclusicn  cf  the 
first  probate  hearing  and  if  they  are  not  sc  filed, 
they  shall  be  forever  barred. 

Estate_of_Jchn_Jose£h_Ki££,  8 IEIA  30  (Mar.  14,  I 960) 

8 7 I . D . 9 6 


ESCHEAT 

The  Act  of  Nov.  24,  1942,  56  Stat.  1022  (25  U.S.C. 

§ 373b  (1976))  is  not  ambiguous.  It  plainly  states 
that  where,  as  here,  a public  domain  allotment  exceeding 
a value  of  J2,COO  lies  adjacent  to  an  Indian  community 
and  may  be  advantageously  used  for  Indian  purposes,  such 
allotment  shall  be  held  in  trust  by  the  United  States 
for  such  Indians  as  Congress  (not  the  Secretary  cf  the 
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Interior)  may  designate,  where  the  owner  of  the  allot- 
ment dies  intestate  without  heirs  eligible  to  inherit 
such  allotment. 

Estate_of  Jesse_J_._James,  8 IBIA  205  (Dec.  8,  1980) 

87  I. C.  601 


EVIDENCE 

Generally 

The  Administrative  Law  Judge  held  a full  and  com- 
plete hearing  on  the  issue  of  decedent's  possible 
paternity  of  Stephanie  Young  Bear  and  his  finding  that 
she  was  conceived  by  decedent  through  criminal  inter- 
course with  his  purported  daughter  by  adoption  was 
supported  by  a preponderance  of  the  evidence. 

Esta te_of_Victor_Young_Bear , 8 IBIA  130  (July  24,  1980) 

87  I. C.  311 


Newly  Discover ed_Evidence 

An  Administrative  Law  Judge  may  properly  deny  a 
petition  for  rehearing  based  upon  newly  discovered  evi- 
dence which  is  the  same  in  nature  as  that  previously 
considered  and  if  heard  would  be  merely  cumulative  of 
evidence  already  presented. 

Estate_of_Asmakt_Yum£gu itat [Mi 1 lie_Sa mpsonp , 8 IEIA  1 

(Jan.  31,  1980)  ‘ ~ " 


HEARING  (See  also  ADMINISTRATIVE  PROCEDURE,  REHEARING — 
if  included  in  this  Index.) 

Full_and_Cpmj)lete 

When  a party  to  an  Indian  probate  proceeding 
appears  without  an  attorney,  the  Administrative  Law 
Judge  has  a duty  not  to  be  a mere  umpire,  but  to  see 
that  all  relevant  facts  are  developed. 

Where  a party  to  an  Indian  probate  proceeding  was 
not  represented  by  counsel  and  was  obviously  unprepared 
for  proper  presentation  of  testimony  and  ignorant  of 
significance  of  the  facts,  the  Administrative  Law  Judge 
had  the  duty  to  see  that  all  relevant  facts  and  circum- 
stances, both  favorable  and  unfavorable  tc  the  parties, 
were  brought  out. 

Estate_of_Cecelia_Humming bir d_French , 8 IBIA  102 
(June  20,  1980) 


The  Administrative  Law  Judge  held  a full  and  com- 
plete hearing  on  the  issue  of  decedent's  possible 
paternity  of  Stephanie  Young  Bear  and  his  finding  that 
she  was  conceived  by  decedent  through  criminal  inter- 
course with  his  purported  daughter  by  adoption  was 
supported  by  a preponderance  of  the  evidence. 

Esta t e_of _V ictor_Young_Bear , 8 IBIA  130  (July  24,  1980) 

87  I.D.  311 


NEZ  PERCE  TRIEE 
Generally 

The  original  power  to  determine  membership,  includ- 
ing adoption,  is  in  the  tribe.  After  approval  of  an 
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individual  for  membership,  a tribe  retains  the  pcwer 
to  disenroll  provided  it  follows  provisions  fcr  termi- 
nation of  enrollment  contained  in  its  membership 
ordinance. 

The  Administrative  Law  Judge  acted  properly  in 
relying  cn  one  of  two  dates  stipulated  to  by  the 
parties  regarding  a valuation  date  for  the  acquisition 
of  land  under  the  Nez  Perce  Inheritance  Act. 

Estate  of  Antoine [Ke_Nape}_Hill , 8 IBIA  121  (July  21, 

19807 


Valuation  Reports 

Neither  the  Administrative  Law  Judge  nor  the  Eoard 
is  bound  by  the  Bureau  of  Indian  Affairs'  report  and 
findings  contained  therein.  Instead  consideration  will 
be  given  to  the  complete  record  in  arriving  at  a deter- 
mination as  to  fair  market  value. 

Estate  of  Antoine  (Ke  Nape)  Hill.  8 IEIA  121  (July  21, 
19807 


REHEARING  (See  also  ADMINISTRATIVE  PROCEDURE,  HEARING — 
if  included  in  this  Index.) 

Generally 

A showing  by  creditor  Indian  trite  made  in  con- 
formity to  43  CFR  4.241(c)  that  its  creditor's  claim 
was  facially  timely  and  valid  and  that  there  were 
unusual  circumstances  surrounding  the  presentation  of 
the  claim  entitles  the  petitioner  tribe  to  considera- 
tion on  the  merits  of  its  argument  for  rehearing  pur- 
suant to  43  CFR  4.241(c). 

Estate  of  Elmer  A.  Olnev.  8 IBIA  166  (Cct.  23,  196C) 


REOPENING 

Generally 

An  estate  closed  for  50  years  will  not  be  reopened 
except  in  extraordinary  circumstances  to  correct  a man- 
ifest injustice. 

Estate  of  John [Pe tep_Pix ley_and_Emma_Pi xley , 8 IEIA  7 0 

(Apr.  15,  1960) 


A petition  to  reopen  estate  closed  nearly  30  years 
ago  was  properly  denied  under  authority  of  43  CER 
4.242(h)  where  petitioner  had  actual  notice  of  the 
hearing  to  probate  will  now  alleged  to  be  invalid  and 
improperly  construed. 

Estate  of  Rebecca  B,  Coe.  8 IBIA  164  (Oct.  22,  I960) 


Standijig_tc  Pet it ip n_for_ Reopening 

The  regulatory  entitlement  to  seek  reopening  of 
an  estate  closed  for  more  than  3 years  has  been  con- 
sistently interpreted  by  the  Department  as  precluding 
petitions  which  are  patently  dilatory.  It  has  thus 
been  held  that  a petition  to  reopen  an  estate  under 
authority  of  43  CFR  4.242(h)  must  be  filed  within  a 
reasonable  time  ater  the  petitioner  knew  or  should 
have  known  of  the  facts  or  law  upon  which  such  peti- 
tion is  based.  In  this  case,  it  was  not  error  fcr  the 
Administrative  Law  Judge  to  deny  appellant's  petition 
for  reopening  for  lack  of  timeliness  where  she  waited 
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Standinq_to  Pet ition_f or_ Reopening — Continued 

11  years  after  final  departmental  approval  of  her 
mother's  will  to  challenge  a specific  devise  made 
thereunder. 

Estate_of_Jose£hine_Br ight_Fowler , 8 IBIA  201  (Dec.  3, 
1980)“ 


STATE  LAW 
Generally 

Under  Oklahoma  law,  if  the  decedent  shall  have  been 
married  more  than  once,  the  spouse  at  the  time  of  death 
shall  inherit  of  the  property  not  acguired  during  cover- 
ture with  such  spouse  only  an  equal  part  with  each  of 
the  living  children  of  decedent. 

Estate_of_Cecelia_Humimin2tird_french,  8 IBIA  102 
"(June  20,  1980) 


Applicability  to_Indian  Probate, _Intestate_Estates 

The  Administrative  Law  Judge  correctly  chose  to 
apply  North  Dakota  law  to  determine  intestate  succes- 
sion in  Indian  probate  of  trust  lands  pursuant  to 
25  O.S.C.  § 348  (1976)  where  Indian  decedent  left  non- 
Indian  spouse  and  seven  surviving  children  as  heirs  of 
her  estate  consisting  of  real  property  located  on  a 
reservation  within  North  Dakota. 

Estate  of  Halena  B.  Long,  8 IBIA  115  (July  10,  1980) 


WILLS  (See  also  CONTRACT  TO  MAKE  WILL,  INHERITING — 
if  included  in  this  Index.) 

Execution 

Attesting  witnesses'  testimony  that  decedent  while 
a patient  at  Wolf  Point  Hospital  in  1965  executed  will 
prepared  by  a typist  at  Hoxall  Building  was  not  rebut- 
ted by  proof  that  a funded  legal  services  agency  did 
not  begin  operation  in  Wolf  Point  until  1967.  The 
uncontradicted  testimony  of  the  attesting  witnesses, 
which  was  not  internally  inconsistent  or  incredible 
could  not,  under  the  circumstances,  be  disregarded  by 
the  Administrative  Law  Judge. 

Estate  of  Charles  Hall.  Sr.,  8 IBIA  53  (Mar.  28,  1980) 


Proof  of_Will 

Testimony  by  two  attesting  witnesses  to  dece- 
dent's will  concerning  time,  place  and  manner  of 
execution  proved  will  in  conformity  to  Departmental 
regulations  notwithstanding  that  will  was  not  in  the 
form  prescribed  by  regulations  for  "self-proved  will," 
where  will  offered  for  probate  complied  with  all  other 
technical  requirements  of  Indian  wills. 

Estate  of  Charles  Hall,  Sr..  8 IBIA  53  (Mar.  28,  198C) 


Self-proved  Wills 

Testimony  by  two  attesting  witnesses  to  dece- 
dent's will  concerning  time,  place  and  manner  of 
execution  proved  will  in  conformity  to  Departmental 
regulations  notwithstanding  that  will  was  not  in  the 
form  prescribed  by  regulations  for  "self-proved  will," 


1 N D I A R E — Continued 

WILLS  (See  also  CONTRACT  TO  MAKE  WILL,  INHERITING — 
if  included  in  this  Index.)  — Continued 

Self^proved  Will§ — Continued 

where  will  offered  for  probate  complied  with  all  ether 
technical  requirements  of  Indian  wills. 

Estate  of  Charles  Hall.  Sr..  8 IEIA  53  (Mar.  28,  1980) 


Testa  men  tar y_ Capa city 
Generally 

The  burden  of  proof  as  to  testamentary  incapacity 
in  Indian  probate  proceedings  is  on  those  contesting 
the  will. 

The  fact  that  one  is  aged,  eccentric  and  cccasicn- 
ally  forgetful  or  confused  does  not  render  such  person 
incompetent  to  make  a will. 

Estate  of  Asmakt  Yumpguitat (Mil  lie_ Sarny  so n}_ , 8 IEIA  1 

"(jan.-31~~198  0) 


Witnesses'  Testimony 

Where  the  agency  clerk  to  whom  decedent  dictated 
her  will  had  known  the  decedent  and  her  family  since 
the  clerk  was  10  years  old,  and  the  clerk's  testimony 
established  that  the  testatrix  knew  the  nature  and 
extent  of  her  property,  remembered  and  discussed  the 
personal  situations  of  each  of  her  children,  and  had 
made  a testamentary  plan  by  which  she  wished  to  dis- 
tribute her  property,  the  fact  that  one  of  her  children 
benefited  more  than  any  of  the  others  did  net  tend  to 
show  the  decedent  lacked  testamentary  capacity,  nor  was 
the  testamentary  plan  unreasonable. 

Where  the  witnesses  to  an  Indian  will  were  nurses 
at  the  hospital  where  decedent  spent  her  last  illness 
and  testified  that  they  had  observed  her  conduct  as  a 
patient  and  her  behavior  with  her  family  and  felt  her 
to  be  competent  and  able  to  understand  what  she  was 
doing  when  she  made  a will,  the  reluctance  of  dece- 
dent's attending  physician  to  commit  himself  to  an 
opinion  concerning  the  ability  of  decedent  to  under- 
stand "leejal  documents"  did  not  tend  to  contradict  the 
nurses'  testimony  that  decedent  was  competent  to  make 
a will,  nor  did  it  indicate  that  decedent  lacked  testa- 
mentary capacity. 

Estate  of  Leona  Hunts  Along  Hale.  8 IEIA  8 (Feb.  20, 
19807  ~ ~ 87  I.E.  64 


Attesting  witnesses'  testimony  that  decedent  while 
a patient  at  wolf  Foint  Hospital  in  1965  executed  will 
prepared  by  a typist  at  Hoxall  Building  was  not  rebut- 
ted by  proof  that  a funded  legal  services  agency  did 
not  begin  operation  in  Wolf  Point  until  1967.  The 
uncontradicted  testimony  of  the  attesting  witnesses, 
which  was  net  internally  inconsistent  or  incredible 
could  not,  under  the  circumstances,  be  disregarded  by 
the  Administrative  Law  Judge. 

Estate  of  Charles  Hall,  Sr..  8 IEIA  53  (Mar.  28,  198C) 


Where  testimony  by  the  attesting  witnesses  estab- 
lished that  decedent,  although  illiterate,  arranged  for 
the  making  of  her  own  will,  knew  the  nature  and  extent 
of  her  property,  and  discussed  her  testamentary  plan  in 
detail  with  the  witnesses  while  dictating  the  will,  the 
fact  that  her  will  deviated  from  the  statutory  plan  for 
intestate  succession  and  thereby  disinherited  one  of 
her  nephews  did  not  tend  to  show  either  lack  of  capacity 
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by  the  testatrix  or  the  exercise  of  undue  influence  by 
another  person. 

Estate_of_Victor ia_S_. _Bear , 8 IBIA  117  (July  15,  1980) 


Undue  Influence 

In  order  to  vitiate  a will,  there  must  be  some- 
thing more  than  mere  influence.  There  must  have  been 
undue  influence  at  the  time  of  the  testamentary  act 
which  interfered  with  the  free  will  of  the  testator 
and  prevented  the  exercise  of  judgment  and  choice. 

Mere  opportunity  to  unduly  influence  and  suspicion 
thereof  is  insufficient  to  invalidate  a will. 

Estate_of_Asmakt_Yumpguit at (Millie  Sampson) , 8 I El A 1 

(Jan.  31,  1980) 


Where  the  direct,  uncontradicted,  and  consistent 
testimony  of  the  attesting  witnesses  established  that 
decedent  was  competent  and  there  was  no  showing  of  an 
attempt  by  anyone  to  influence  him  to  make  a will,  it 
was  error  to  presume  fraud  based  upon  suspicion  that 
one  of  the  subscribing  witnesses  harbored  a personal 
desire  to  achieve  the  result  reached  by  the  testamen- 
tary plan  of  the  will. 

Estate_of_C har les_Ha 1 1X_S t; , 8 IBIA  53  (Mar.  28,  1980) 


INDIAN  REORGANIZATION  ACT 

(See_also  Wheeler-Howard  Act — if  included  in  this  Index.) 

In  light  of  the  unigue  history  of  land  ownership 
and  Federal-Indian  relations  on  the  Quinault  Reserva- 
tion, any  Quinault  allottee  living  on  June  1,  1934, 
should  be  entitled  to  receive  other  trust  land  on  the 
reservation  by  gift  deed  in  accordance  with  the  provis- 
ions of  secs.  5 and  19  of  the  Indian  Reorganization  Act 
(25  U.S.C.  55  465  and  479  (1976)). 

Walter  S_.  Brown  v.  Commissioner  of  Indian  Affairs. 

8 IBIA  18 3_"  (Oct . 28,  1980)  87  i7d.  507 


INDIAN  TRIBES 

Appeals,  Indian  Probate — if  included  in  this 

Index . ) 

CREDIT  ACTIVITIES 

Where  notice  of  decision  by  Area  Director  approving 
tribal  debt  collection  through  use  of  assignments  of 
income  is  not  shown  to  have  been  received  by  appellant, 
failure  to  make  timely  appeal  from  the  decision  will 
not  be  inferred. 

Where  Departmental  regulation  at  25  CFR  104.9  per- 
mits payment  from  individual  trust  accounts  following 
Departmental  approval,  payments  from  the  account  of 
appellant  are  not  barred  by  Montana  or  tribal  laws 
establishing  limitations  against  enforcement  of  stale 
claims. 

Where  only  one  of  a series  of  assignments  of 
income  executed  by  appellant  in  favor  of  the  Blackfeet 
Tribe  in  1944,  1947,  1949,  and  1950  shows  Departmental 
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approval  of  the  loan  transaction  described,  the  remain- 
ing assignments  are  subject  to  examination  for  compli- 
ance with  the  regulatory  requirements.  The  assignment 
documents  upon  which  the  tribe  relies  to  collect  the 
claimed  delinguent  account  must  be  shown  to  ccnfcrm  tc 
the  reguirements  of  25  CFR  104.9. 

Administrative  Appeal  of  Leo  M.  Kennerly.  Sr.  v. 
Eillin3s_Area_Director^_Eureau  of_Indian_Af fairs , 

8~IEIA  l06~  (July  8, ~ 1 98 0)  ' 


DEPARTMENT  REGULATIONS 

Where  notice  of  decision  by  Area  Director  approving 
tribal  debt  collection  through  use  of  assignments  of 
income  is  not  shown  to  have  been  received  by  appellant, 
failure  to  make  timely  appeal  from  the  decision  will 
not  be  inferred. 

Where  Departmental  regulation  at  25  CFR  104.9  per- 
mits payment  from  individual  trust  accounts  following 
Departmental  approval,  payments  from  the  account  of 
appellant  are  not  barred  by  Montana  or  tribal  laws 
establishing  limitations  against  enforcement  cf  stale 
claims. 

Where  only  one  of  a series  of  assignments  cf 
income  executed  by  appellant  in  favor  of  the  Elackfeet 
Trite  in  1944,  1947,  1949,  and  1950  shows  Departmental 
approval  of  the  loan  transaction  described,  the  remain- 
ing assignments  are  subject  to  examination  for  compli- 
ance with  the  regulatory  reguirements.  The  assignment 
documents  upon  which  the  trite  relies  tc  collect  the 
claimed  delinguent  account  must  be  shown  to  conform  to 
the  reguirements  of  25  CFR  104.9. 

Administrative  Appeal  of  Leo  M . Kennerly.  Sr.  v. 

Eillinqs  Area  Director.  Bureau  of  Indian  Affairs , 

8 I El  A l0  6_  (July  87  1980)'  ~~ 


ENROLLMENT 

The  original  power  to  determine  membership,  includ- 
ing adoption,  is  in  the  tribe.  After  approval  cf  an 
individual  for  membership,  a trite  retains  the  power 
to  disenroll  provided  it  follows  provisions  for  termi- 
nation of  enrollment  contained  in  its  membership 
ordinance. 

Estate  of_Antoine (Ke  Nape)  Hill.  8 IEIA  121  (July  21, 

19807 


MEMBERSHIP 

It  is  for  the  Indian  tribe,  not  this  Department, 
to  determine  composition  of  the  tribe.  In  1922  the 
Quinault  Trite  did  not  recognize  as  members  thereof  any 
Indian  of  the  reservation,  but  affiliate  memberships 
were  authorized  for  persons  of  one-quarter  Quileute, 
Hoh,  Chehalis,  Chinook,  or  Cowlitz  blood,  under  speci- 
fied conditions. 

Walter_S.  Ercwn  v.  Commissioner  of  Indian_Af fairs , 
8~IEIA  18  3 (CctT  28,  1980)  ~ 6 7~ I . D . 5C7 
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INDIANS 

CIVIL  BIGHTS 

A complaint  that  transfer  of  funds  from  an  IIM 
Account  violates  due  process  provisions  cf  the  Indian 
Civil  Bights  Act,  25  U.S.C.  § 1302  (1976),  lies  outside 
the  review  authority  of  the  Department  of  the  Interior. 

Clarence  Buns  After  v.  Aberdeen  Area  Director.  Bureau 
of  Indian  Affairs,  and  Cheyenne  River_Sioux_lr i be , 

8~I BIA  17  0 ( Oc t7~  2 77~T 9 1 0 ) “ 87~I.D.  501 


HUNTING  AND  FISHING 

Indian  hunting  and  fishing  rights,  created  by 
treaty  or  otherwise,  do  not  include  the  right  to  take 
species  which  have  been  listed  as  threatened  or  endan- 
gered pursuant  to  the  Endangered  Species  Act  of  1973. 

A££lication_of_the_ Endanger ed_Sp>ec ies_Act_ to_Na five 
A mer icans_wi th_Treatjr  Hunting_and_Fishing_Bights , 
M-36926  (Nov.  4 , “1980)  ~ 87  I.C.  525 


INDIAN  CIVIL  BIGHTS  ACT  OF  1968 

A complaint  that  transfer  of  funds  from  an  IIM 
account  violates  due  process  provisions  of  the  Indian 
Civil  Bights  Act,  25  U.S.C.  § 1302  (1976),  lies  outside 
the  review  authority  of  the  Department  of  the  Interior. 

Clarence_Buns_Af  ter_v_._Aberdeen_Area_Directgr_1_Bureau 
of  Indian  Affairs,  and  Cheyenne  Biver  Sioux  Tribe , 
8~IBIA  170  "(Oct . _ 27 , 1980)  87  I.D.  501 


INTERVENTION 

Intervention  in  proceedings  before  the  Alaska  Na- 
tive Claims  Appeal  Board  is  in  the  discretion  of  the 
Board.  43  CFB  4.909  (b) . 

The  Board  will  not  allow  intervention  following 
resolution  of  the  issues  on  appeal. 

Appeal  of  Bristol  Bay  Native  Corp.,  4 ANCAB  222  (May  6, 
1980)  87  I.D.  164 


LACHES 

Where  Geological  Survey  did  not  expressly  state 
otherwise,  under  its  policy  established  and  in  effect 
since  1958,  royalty  payments  are  accepted  subject  to 
post  audit  and  correction  and  do  not  necessarily  con- 
stitute payments  in  full  of  royalty  obligations.  The 
Area  Supervisor's  silence  does  not  imply  acceptance; 
nor  does  his  inaction  bar  the  Government  from  assert- 
ing the  incorrectness  of  the  payment  subsequently. 

SuErgn_Energy_Corpi_et_ali , 46  IBLA  181  (Mar.  21,  1980) 


The  defense  of  laches  is  not  available  against  the 
Government  in  cases  involving  public  lands.  Even  were 
laches  determined  to  be  an  available  defense,  it  would 
clearly  be  circumscribed  by  the  same  limitations  sur- 
rounding the  doctrine  of  estoppel. 

United_States_vi_Catlin_Bghme_et_al_.x_Uni  ted_Sta  tes_  v_. 
£K22£_Cor£i_et_alix_United_St ates  v.  Aidabelle  Brown 
e t~al7 , 48~ IBLA_ 267  (June  30,  1980)  87  l7  c7  248 


LACHES — Continued 

The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a public  interest  is  not  viti- 
ated or  lost  by  acquiescence  of  its  officers  or  by 
their  laches,  neglect  of  duty,  failure  to  act,  or 
delays  in  the  performance  of  their  duties. 

Frederick  H.  Larson  v.  State  of  Utah,  50  IEIA  382 
(Cct7  22,  I960) 


LIEU  5ELECTIC  NS 

The  "grossly  disparate  value  policy,"  under  which 
the  Department  rejects  States  applications  for  lands  in 
lieu  of  lands  lost  from  their  school  grants  by  reascn 
of  settlements,  etc.,  under  43  U.S.C.  $$  851,  852 
(1976),  where  the  value  of  the  selected  lands  grossly 
exceeds  the  value  cf  the  lost  base  lands,  is  a lawful 
exercise  of  the  Secretary's  power  and  a valid  ground  to 
reject  such  an  application.  Accordingly,  where  the 
record  indicates  that  the  selected  lands  may  be  much 
more  valuable  than  the  base  lands,  the  matter  will  he 
remanded  to  BLM  for  a determination  of  such  values. 

State  of  New  Mexico (On  Beconsideration)  . 50  IEIA  367 

<0ct7  21,  19e0) 


LCWEB  CCICBAIC  BIVEB  LAND  USE 

A determination  by  an  Assistant  Secretary  cf  the 
Interior  that  the  public  need  for  the  public  land  in 
the  Lower  Colorado  Biver  Land  Use  Area  requires  termi- 
nation of  residential  permits  issued  for  such  land  is 
not  appealable  to  the  Office  of  Hearings  and  Appeals. 

Decisions  by  the  Yuma  District  Office,  Bureau  cf 
Land  Management,  not  to  renew  residential  permits  in 
the  Parker  Strip  Area,  Lower  Colorado  Biver,  consonant 
with  a determination  by  an  Assistant  Secretary  will  be 
affirmed  where  it  is  not  shown  that  any  rights  of  the 
permittees  under  applicable  regulations  have  teen 
abridged . 

Dona  1 d_Bx_P 1 u m_e t_a lx , 4 OHA  92  (Nov.  7,  I960) 


matebials_act 

Where  a State  Highway  District  is  denied  renewal 
of  a free  use  permit  for  a material  site  because  a por- 
tion of  the  land  has  been  enclosed  within  the  boundary 
of  a proposed  wilderness  study  area,  the  decision  will 
not  be  sustained  absent  a showing  that  the  denial  is 
supported  by  overriding  considerations  of  public 
interest . 

Shoshone  Highway  District  t2.  45  IELA  151  (Jan.  23, 

1 98Cj~ 


MIL1SITES 

(See_also  Mining  Claims — if  included  in  this  Index.) 

GENERALLY 

An  application  for  a millsite  patent  is  properly 
rejected  where  the  applicant  can  allege  only  .past  use 
of  the  millsite  for  mining  or  milling  purposes  pursuant 
to  30  U.S.C.  § 42  (1976).  An  application  for  a mill- 
site  patent  is  properly  rejected  where  use  cf  the  mill- 
site  within  the  terms  of  30  U.S.C.  $ 42  (1976)  depends 
upon  the  future  discovery  of  minerals. 

So  long  as  the  legal  title  to  public  lands  remains 
in  the  United  States,  it  has  the  power,  after  proper 
notice  and  upon  adequate  hearing,  to  determine  whether 
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MILLSITES — Continued 
GENERALLY — Continued 

a millsite  claim  is  valid,  and  if  it  be  found  invalid, 
to  declare  it  null  and  void. 

An  application  for  a millsite  patent  is  properly 
rejected  where  the  applicant's  use  and  occupancy  of  the 
millsite  at  the  time  of  application  consists  only  of 
reclaiming  the  land. 

United_Stat es_of_Amer ica_vi_Ut ah_Inter na t iona 1X_I nc^ , 

45  I ELA  73  (Jan.  17,  1980) 


A millsite  claim  located  on  lands  which  are 
segregated  from  mineral  entry  by  a first-form  reclama- 
tion withdrawal  is  null  and  void  ab  initio.  The  fact 
that  the  land  may  have  been  used  previously  as  a mill- 
site  is  irrelevant  in  the  absence  of  a showing  by  the 
claimant  that  he  is  the  direct  successor  to  a valid 
millsite  claim  located  prior  to  the  withdrawal  of  the 
land . 

B.  Combest,  49  IBLA  56  (July  21,  1980) 


Sec.  15  of  the  Act  of  May  10,  1872,  30  U.S.C.  § 42 
(1976)  , requires  that  a millsite  be  used  or  occupied 
distinctly  and  explicitly  for  mining  or  milling  pur- 
poses. Where  a cabin  on  a millsite  is  used  for  resi- 
dential purposes  and  the  use  of  the  cabin  for  mining 
purposes  is  only  incidental  to  its  use  as  a residence, 
the  millsite  must  be  declared  null  and  void. 

United  States  v.  Leon  R . Whitney.  Cesar  T,  Hernandez , 

51  IBLA  73  loct._3l7~1980) 


DETERMINATION  OF  VALIDITY 

An  application  for  a millsite  patent  is  properly 
rejected  where  the  applicant  can  allege  only  .past  use 
of  the  millsite  for  mining  or  milling  purposes  pursuant 
to  30  U.S.C.  § 42  (1976).  An  application  for  a mill- 
site  patent  is  properly  rejected  where  use  of  the  mill- 
site  within  the  terms  of  30  U.S.C.  § 42  (1976)  depends 
upon  the  future  discovery  of  minerals. 

An  application  for  a millsite  patent  is  properly 
rejected  where  the  applicant's  use  and  occupancy  of  the 
millsite  at  the  time  of  application  consists  only  of 
reclaiming  the  land. 

United-States^of^merica-V^Utah  iDier  na  t ion  a 1X_I  nc.  , 

45  I BLA~ 7 3 "(Jan.  17,  1980) 


After  the  contestant  has  made  a prima  facie  case 
of  invalidity,  the  millsite  claimant  has  the  burden  of 
establishing  the  validity  of  his  claim  by  a preponder- 
ance of  the  evidence.  Where  a millsite  is  not  pres- 
ently used  or  occupied,  the  factors  to  be  taken  into 
account  are  (1)  the  condition  of  the  mill;  (2)  poten- 
tial sources  of  lode  or  placer  material  to  be  run 
through  the  mill;  (3)  marketing  conditions;  (4)  cost 
of  operation  including  labor  and  transportation;  and 
(5)  all  factors  that  have  a bearing  upon  the  economic 
feasibility  of  a milling  operation  being  conducted. 

ynited_States_vi_Rqbert_Chambers,  47  IBLA  102  (Apr.  23, 
1980) 


«IU  SITES — Continued 

DETERMINATION  CE  VALIDITY — Continued 

A mineral  claimant  who  has  not  made  a discovery 
of  a valuable  mineral  deposit  within  the  limits  of  his 
lode  or  placer  mining  claims  is  not  the  proprietor  cf  a 
"vein,  lode  or  placer"  within  the  context  cf  30'  U.S.C. 

S 42  (1976),  and  cannot  establish  any  right  to  a mill- 
site  claim  based  on  such  unperfected  mining  lccaticns. 

United_Sta tes  v_s  Leon  R.  Whitney.  Cesar  I.  Hernandez, 

51  I E I A 7 3 (Cc t .~3l7  19807 


PATENTS 

An  application  for  a millsite  patent  is  properly 
rejected  where  the  applicant  can  allege  only  £ast  use 
of  the  millsite  for  mining  or  milling  purposes  pursuant 
to  30  U.S.C.  $ 42  (1976).  An  application  for  a mill- 
site  patent  is  properly  rejected  where  use  of  the  mill- 
site  within  the  terms  of  30  U.S.C.  $ 42  (1976)  depends 
upon  the  future  discovery  of  minerals. 

So  long  as  the  legal  title  to  public  lands  remains 
in  the  United  States,  it  has  the  power,  after  proper 
notice  and  upon  adequate  hearing,  to  determine  whether 
a millsite  claim  is  valid,  and  if  it  be  found  invalid, 
to  declare  it  null  and  void. 

An  application  for  a millsite  patent  is  properly 
rejected  where  the  applicant's  use  and  occupancy  cf  the 
millsite  at  the  time  of  application  consists  only  cf 
reclaiming  the  land. 

United  States  of  America  v.  Utah  International . Inc., 

4 5 I ELA  7 3~70an.~17"l9  8 07 


MINERAL  LANES 
GENERALLY 

When  the  Eureau  of  Land  Management  has  appraised 
the  damages  for  a mineral  trespass  under  43  CFR  Part 
9230,  an  appraisal  will  be  sustained  in  the  absence  cf 
an  offer  of  specific  substantial  evidence  that  it  is 
incorrect. 

Pacific  Eowet  S Light  Co..  45  IE1A  127  (Jan.  23,  1980) 


There  is  no  authority  pursuant  to  which  a pro  rata 
or  set-off  formula  can  be  read  into  43  CFR  35C3.3-1. 

Nor  do  the  regulations  require  ELM  to  accept  all  ten- 
ders of  rental  against  an  anticipated  unavailability  of 
some  or  all  of  the  lands  included  in  a hardrcck  pros- 
pecting application,  which  may  or  may  not  materialize. 
In  the  event  that  some  or  all  of  the  lands  applied  for 
are  unavailable,  the  applicant's  remedy  is  a refund  of 
excess  rental  paid,  and  not  a set-off  against 
deficiencies . 

Failure  to  remit  the  "full  amount"  of  the  first 
year's  rental  as  defined  at  43  CFR  3503.3-1  (a),  means 
failure  to  remit  either  a $20  minimum  rental  for  60  or 
fewer  acres,  or  the  amount  computed  for  the  total  acre- 
age if  known,  or  the  total  acreage  computed  on  the 
basis  of  40  acres  for  each  smallest  subdivision  cf  the 
acreage  involved  in  the  application.  An  application 
which  is  net  accompanied  by  the  full  amount  cf  advance 
rental  is  properly  rejected. 

The  regulation  pertaining  to  attorneys-in- 
fact,  as  it  relates  to  corporate  applicants,  43  CFR 
3502 . 6-1  (a)  ( 3 ) , calls  for  evidence  that  the  individual 
who  signs  an  application  is  also  empowered  to  execute 
the  instrument  and  bind  the  corporation.  Where  an 
existing  file  of  corporate  qualifications  sets  forth 
the  names  of  individuals  or  corporate  officers  autho- 
rized to  act  for  the  corporation  in  mineral  applica- 
tions and  leases,  and  the  terms  of  such  authority,  the 
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MINER  s — Continued 

GENERALLY — Continued 

requirements  of  93  CFR  3502.6  are  fully  satisfied  by 
reference  to  such  file.  93  CFR  3502.7-2. 

Regarding  curable  defects  in  a hardrcck  prospect- 
ing permit  application,  93  CFR  3511. 2-9  (b),  priority 
exists  as  of  the  date  of  cure.  Compliance  with  that 
regulation  establishes  priority  for  those  lands  not  in- 
cluded in  junior  acceptable  applications  or  otherwise 
unavailable  for  hardrock  prospecting. 

Duyal_Cor£ix_iWsax_Ex£lorationx_Inc..,  95  IBLA  355 
(Feb.~7,  1980) 


The  purpose  of  30  O.S.C.  § 38  (1976)  whereby  a 
person  or  association  may  establish  a right  to  patent 
lands  which  said  person  or  association  has  held  and 
worked  for  a period  equal  to  the  statute  of  limitations 
is  to  obviate  proving  formal  compliance  with  require- 
ments for  locating  a claim,  but  it  does  not  dispense 
with  proof  of  discovery. 

United_Stat es_vx_Jgseph  Hx_and_A2et ha_Hen ri , 96  IBLA 
221  (MarT  27,  198o7~~’ 


Where  applicants  for  a preference  right  lease  for 
hardrock  minerals  fail  to  present  evidence  showing  the 
quantity  and  quality  of  the  minerals  discovered  in  the 
area  covered  by  the  prospecting  permit,  but  rather 
present  evidence  showing  only  an  extremely  deep  deposit 
of  low  value  ore,  which  evidence  is  inadequate  to  show 
that  they  have  made  a discovery  of  a valuable  mineral 
deposit,  and  they  do  not  dispute  the  findings  relied  on 
by  the  Bureau  of  Land  Management,  their  application  is 
properly  rejected. 

John  D.  Archer.  Elizabeth  B.  Archer.  97  I ELA  268 
(May-!!,  1980) 


DETERMINATION  OF  CHARACTER  OF 

To  establish  the  mineral  character  of  lands,  it 
must  be  shown  that  the  known  conditions  are  such  as  to 
engender  the  belief  that  the  lands  contain  mineral  of 
such  quality  and  quantity  as  to  render  its  extraction 
profitable  and  justify  expenditures  to  that  end.  The 
mineral  character  of  land  may  be  established  by  infer- 
ence without  the  exposure  of  the  mineral  deposit  for 
which  the  land  is  supposed  to  be  valuable.  Lands  con- 
taining mineral  of  such  guantity  and  value  as  to  war- 
rant a prudent  roan  in  the  expenditure  of  his  time  and 
money  with  a reasonable  expectation  of  developing  a 
paying  mine  are  disposable  only  under  the  mining  laws. 

Edith  Szmyd . Beulah  Hoth.  50  IBLA  61  (Sept.  15,  1980) 


A single  discovery  of  mineral  within  a placer  min- 
ing claim  does  not  conclusively  establish  the  mineral 
character  of  all  the  land  included  in  the  location. 
Whether  the  land  embraced  in  the  claim  is  mineral  in 
character  is  an  issue  which  remains  open  to  investiga- 
tion and  determination  by  the  Department  until  patent 
issues.  The  contestee  must  establish  that  each  10-acre 
tract  within  the  entire  claim  is  mineral  in  character, 
failing  in  which  any  nonmineral  10-acre  tract  is  prop- 
erly excluded  from  the  patent  application. 

United  States  v.  Cameron  Catlin  Bohme  et  al..  United 
Sta tes_vx_Exxon_Cor£x_e t_alxx_Uni ted_States_vx_Aidatelle 

Brown_et_alx (Su££xj_,  51  IBLA  97  (Nov.  5,  1980) 

' 87  I.D.  535 


MINERAL  LANCS — Continued 
MINERAL  RESERVATION 

Interpretations  of  the  mineral  reservation  in 
patents  issued  by  the  United  States  under  the  Stcck- 
Raising  Homestead  Act,  93  U.S.C.  $ 299  (197C),  must  be 
consistent  with  the  established  rule  that  land  giants 
are  to  be  construed  favorably  to  the  Government,  that 
nothing  passes  except  what  is  conveyed  in  clear  lan- 
guage, and  that  if  there  are  doubts  they  are  resolved 
for  the  Government,  not  against  it. 

In  determining  whether  scoria  is  included  in  a 
mineral  reservation  in  a patent  issued  under  the 
Stock-Raising  Homestead  Act,  93  U.S.C.  § 299  (197C)  , 
the  interpretation  of  the  reservation  must  take  into 
account  the  intended  use  for  which  the  land  was  con- 
veyed and  these  uses  which  the  Government  intended  to 
reserve. 

A patent  of  land  under  the  Stock-Raising  Homestead 
Act,  93  U.S.C.  § 291  (1970),  was  not  generally  intended 

to  give  the  grantee  the  right  to  use  the  land  for  min- 
eral development,  tut  mineral  development  was  to  pro- 
ceed only  under  the  mineral  laws. 

The  mineral  reservation  in  a patent  issued  under 
the  Stock-Raising  Homestead  Act,  93  U.S.C.  s 291 
(1970),  includes  mineral  substances  which  can  be  taken 
from  the  soil  and  which  have  a separate  value,  includ- 
ing those  marketable  minerals  found  at  or  near  the  sur- 
face, and  which  have  no  rare  or  exceptional  character, 
regardless  of  whether  they  are  subject  to  disposition 
under  30  U.S.C.  § 601  (1976)  or  ether  existing  statu- 
tory authority. 

Sec.  9 of  the  Stock-Raising  Homestead  Act, 

93  U.S.C.  5 299  (1970),  contemplates  that  the  Eepart- 
ment  of  the  Interior  retains  continuing  jurisdiction 
and  administration  of  mineral  deposits  reserved  by  that 
Act . 

"Public  lands."  Under  93  CFR  3602.1  which  defines 
a trespass,  the  term  "public  lands"  includes  mineral 
deposits  reserved  under  the  Stock-Raising  Homestead 
Act,  93  U.S.C.  $ 299  (1970). 

Under  the  Stock-Raising  Homestead  Act,  93  U.S.C. 

§4  291-301  (1970),  there  is  no  equitable  basis  for  ex- 
cluding valuable  deposits  of  scoria  from  the  scope  of 
a Federal  mineral  reservation  although  the  Government 
has  successfully  contended  in  other  cases  that  common 
or  surface  minerals  are  not  included  in  mineral  reser- 
vations to  the  United  States,  because  the  rules  of 
construction  of  private  conveyances  differ  from  those 
which  govern  Federal  grants,  and  because  30  U.S.C.  § 59 
(1976)  provides  compensation  for  damage  to  surface  own- 
ers' crops,  improvements  and  grazing  values. 

Scoria  which  is  valuable  for  surfacing  reads  is  a 
mineral  reserved  to  the  United  States  in  patents  issued 
under  the  Stock-Raising  Homestead  Act,  93  U.S.C.  i 299 
(1970)  . 

Pacific  Power  E Light  Co..  95  I E L A 127  (Jan.  23,  1960) 


A patent  issued  pursuant  to  the  Homestead  Act  of 
May  20,  1862,  93  U.S.C.  5 161  (1976),  reserving  to  the 
United  States  all  coal  under  the  Act  of  June  22,  1S1C 
(36  Stat.  583)  and  sodium  under  the  Act  of  July  17, 

1919  (38  Stat.  509)  in  the  lands  described  by  such 
patent,  cannot  be  construed  as  reserving  to  the  United 
States  other  minerals,  such  as  oil  and  gas,  which  are 
not  specifically  reserved  therein. 

Circular  1021,  July  21,  1925,  instructed  the  land 
offices  to  impress  upon  a nonmineral  application  a res- 
ervation of  those  minerals  for  which  the  land  had  been 
embraced  in  applications  for  permit  or  lease. 

Lee_ E._ William  son , 98  I EL  A 329  (July  3,  I960) 
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WINERAL_LANDS — Continued 
NONMINERAL  ENTRIES 

A patent  issued  pursuant  to  the  Homestead  Act  of 
May  20,  1862,  43  U.S.C.  § 161  (1976),  reserving  to  the 
United  States  all  coal  under  the  Act  of  June  22,  1910 
(36  Stat.  583)  and  sodium  under  the  Act  of  July  17, 

1914  (38  Stat.  509)  in  the  lands  described  by  such 
patent,  cannot  be  construed  as  reservinq  to  the  United 
States  other  minerals,  such  as  oil  and  gas,  which  are 
not  specifically  reserved  therein. 

Circular  1021,  July  21,  1925,  instructed  the  land 
offices  to  impress  upon  a nonmineral  application  a res- 
ervation of  those  minerals  for  which  the  land  had  been 
embraced  in  applications  for  permit  or  lease. 

Lee_Ei_ Williamson , 48  I BL A 329  (July  3,  1980) 


PROSPECTING  PERMITS 

A hardrock  prospecting  permit  application  is  prop- 
erly rejected  where  the  deed  conveying  the  subject 
lands  to  the  United  States  expressly  excepts  therefrom 
all  minerals  and  rights  thereunder  outstanding  of  rec- 
ord in  third  parties. 

IBLA  260  (Feb.  4,  1980) 


There  is  no  authority  pursuant  to  which  a pro  rata 
or  set-off  formula  can  be  read  into  43  CFR  3503.3-1. 

Nor  do  the  regulations  reguire  BL M to  accept  all  ten- 
ders of  rental  against  an  anticipated  unavailability  of 
some  or  all  of  the  lands  included  in  a hardrcck  pros- 
pecting application,  which  may  or  may  not  materialize. 
In  the  event  that  some  or  all  of  the  lands  applied  for 
are  unavailable,  the  applicant's  remedy  is  a refund  of 
excess  rental  paid,  and  not  a set-off  against 
deficiencies. 

Failure  to  remit  the  "full  amount"  of  the  first 
year's  rental  as  defined  at  43  CFR  3503. 3-1  (a),  means 
failure  to  remit  either  a $20  minimum  rental  for  80  or 
fewer  acres,  or  the  amount  computed  for  the  total  acre- 
age if  known,  or  the  total  acreage  computed  on  the 
basis  of  40  acres  for  each  smallest  subdivision  of  the 
acreage  involved  in  the  application.  An  application 
which  is  not  accompanied  by  the  full  amount  of  advance 
rental  is  properly  rejected. 

The  regulation  pertaining  to  attorneys-in- 
fact,  as  it  relates  to  corporate  applicants,  43  CFR 
3502.6-l(a)  (3),  calls  for  evidence  that  the  individual 
who  signs  an  application  is  also  empowered  to  execute 
the  instrument  and  bind  the  corporation.  Where  an 
existing  file  of  corporate  qualifications  sets  forth 
the  names  of  individuals  or  corporate  officers  autho- 
rized to  act  for  the  corporation  in  mineral  applica- 
tions and  leases,  and  the  terms  of  such  authority,  the 
requirements  of  43  CFR  3502.6  are  fully  satisfied  by 
reference  to  such  file.  43  CFR  3502.7-2. 

Regarding  curable  defects  in  a hardrcck  prospect- 
ing permit  application,  43  CFR  3511.2-4  (b),  priority 
exists  as  of  the  date  of  cure.  Compliance  with  that 
regulation  establishes  priority  for  those  lands  not  in- 
cluded in  junior  acceptable  applications  or  otherwise 
unavailable  for  hardrock  prospecting. 

fiMi£l_S2££ii_A®3x_Ex£lora  tion_1_Ijici , 45  I E L A 355 
(Feb.  7 , 1980) 


A hardrock  prospecting  permit  erroneously  issued 
for  lands  already  subject  to  such  a permit  must  be  can- 
celed to  the  extent  of  conflict. 

Reliance  on  incomplete  records  maintained  by 
Federal  land  offices  cannot  confer  upon  a hardrock 


— Continued 

PROSPECTING  EERMITS — Continued 

prospecting  permittee  any  rights  in  derogatio'n  of  a 
prior  permittee. 

®SARCOx_Inc. , 47  IBLA  14  (Apr.  11,  1980) 


ELM  properly  applied  the  regulations  set  forth 
in  43  CFR  Subparts  3520-21,  effective  May  7,  1976,  to 
preference  right  lease  applications  pending  on  the  ef- 
fective date  of  such  regulations. 

ELM  properly  excluded  from  an  applicant's  demon- 
strated reserves  of  trona  those  reserves  which  the 
applicant,  by  stipulation  in  the  prospecting  permit, 
had  agreed  would  net  be  subject  to  mining  or  recovery 
operations. 

An  exchange  application  tendered  pursuant  to 
43  CFR  subpart  3526  is  properly  rejected  by  EIE  where 
a preference  right  lease  applicant  has  not  demonstrated 
to  the  Secretary  that  he  has  a preference  right  to  a 
lease. 

A hearing  is  properly  ordered  pursuant  to  43  CFR 
3521.1-1  (j)  where  a preference  right  lease  application 
for  trona  is  rejected  and  the  applicant  has  alleged  in 
his  application  facts  sufficient  to  show  that  he  is  en- 
titled to  a lease.  At  the  hearing,  the  permittee  shall 
have  both  the  burden  of  going  forward  and  the  burden  of 
proof,  and  must  show  by  a preponderance  of  the  evidence 
that  he  has  discovered  a valuable  deposit  of  trona  and 
that  the  land  is  chiefly  valuable  therefor. 

John  S.  Wold_,  Eugene  V_s  Simons . 48  IE  LA  106  (May  30, 
1980) 


Where  a prospecting  permit  applicant  is  required 
to  furnish  evidence  of  its  qualifications  to  held  the 
permit,  proper  reference  to  its  corporate  qualifica- 
tions statement  on  file  in  any  Eureau  of  Land  Manage- 
ment office  fully  satisfies  the  requirements  cf  43  CFR 
3502.1-3. 

Where,  under  43  CFR  3502.7,  evidence  of  qualifi- 
cations to  hold  a prospecting  permit  must  be  submitted 
simultaneously  with  other  application  materials  and 
such  evidence  is  not  submitted  with  the  application, 
the  application  is  deficient,  the  filing  is  ineffec- 
tive, and  no  priority  attaches.  However,  where  an 
applicant  submits  the  missing  evidence  before  rejec- 
tion occurs  or  becomes  final,  43  CFR  35C2.7  is  sat- 
isfied, an  effective  filing  occurs,  and  priority 
attaches  on  the  date  of  the  cure. 

Leon  F.  Scully.  Jr.,  Eileen  Scully.  50  I EL  A 19 
(Sept.  9,  1980)”  " ' “ 


Where  on  appeal  an  application  for  a hardrcck  pros- 
pecting permit  for  acquired  lands  in  a national  ferest 
has  teen  amended  as  to  the  lands  and  minerals  ccncerned, 
the  application  may  be  remanded  to  Eureau  of  land  Manage- 
ment for  review  and  referral  to  the  Forest  Service  for 
metes  and  bounds  description  of  any  additional  areas 
recommended  for  exclusion. 

Ev ely n_Ev r ar d , 50  IELA  377  (Oct.  21,  1960) 
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MMS  AL_LEASING_ftCT 

(See_also  Bureau  of  Land  Management,  Coal  Leases  6 Permits, 
Geothermal  Leases,  Oil  6 Gas  Leases,  Phosphate  Leases  6 
Permits,  Potassium  Leases  6 Permits,  Sodium  Leases  S 
Permits--if  included  in  this  Index.) 

GENERALLY 

A natural  brine  containing  water  and  icns  of 
sodium,  potassium,  calcium,  magnesium,  and  chlorine 
may  be  considered  a valuable  deposit  of  a sodium  com- 
pound within  the  meaning  of  30  (J.S.C.  § 262  (1976)  if 
either  of  two  contingencies  occur.  First,  sodium  must 
be  present  in  sufficient  quantity  as  to  be  commercially 
valuable.  Second,  sodium  must  be  essential  to  the 
molecular  structure  of  the  valuable  mineral. 

The  Administrative  Law  Judge  gave  proper  weight 
to  Government  testimony  in  dismissing  the  Government's 
contest  complaint  where  the  evidence  supported  a find- 
ing of  the  existence  of  a sodium-calcium-chloride 
brine,  but  did  not  support  a finding  that  such  brine 
was  "known  to  be  valuable"  for  a leasing  Act  mineral. 

The  existence  of  a "related  product"  within  the 
meaning  of  30  U.S.C.  § 262  (1976)  presumes  the  exis- 
tence of  a valuable  sodium  compound  deposit. 

United  States  v.  Levon  Bardsley (Trustee)  . Marlene  M. 

Bardsley.  Individually  and  as  Administratrix  of  the 

Estate_of_Donald_Hi_Bardsley (Deceased).,  95  IBLA  367 

7?eb.  7,  1980) 


BLM  properly  applied  the  regulations  set  forth 
in  43  CFR  Subparts  3520-21,  effective  Hay  7,  1976,  to 
preference  right  lease  applications  pending  on  the  ef- 
fective date  of  such  regulations. 

BLM  properly  excluded  from  an  applicant's  demon- 
strated reserves  of  trona  those  reserves  which  the 
applicant,  by  stipulation  in  the  prospecting  permit, 
had  agreed  would  not  be  subject  to  mining  or  recovery 
operations. 

An  exchange  application  tendered  pursuant  to 
43  CFR  Subpart  3526  is  properly  rejected  by  BLM  where 
a preference  right  lease  applicant  has  not  demonstrated 
to  the  Secretary  that  he  has  a preference  right  to  a 
lease. 

A hearing  is  properly  ordered  pursuant  to  43  CFR 
3521.1-1  (j)  where  a preference  right  lease  application 
for  trona  is  rejected  and  the  applicant  has  alleged  in 
his  application  facts  sufficient  to  show  that  he  is  en- 
titled to  a lease.  At  the  hearing,  the  permittee  shall 
have  both  the  burden  of  going  forward  and  the  burden  of 
proof,  and  must  show  by  a preponderance  of  the  evidence 
that  he  has  discovered  a valuable  deposit  of  trona  and 
that  the  land  is  chiefly  valuable  therefor. 

John  ^ HolJi_Eugene_Vi_Simons,  48  IBLA  106  (May  30, 

198  0)" 


Sec.  28  of  the  Mineral  Leasing  Act  of  1920, 

30  U.S.C.  § 185  (1976),  is  not  applicable  to  on-lease 
oil  and  gas  production  facilities  which  are  included  in 
a surface  use  and  operations  plan,  and  which  are  autho- 
rized by  the  approval  of  an  application  to  conduct 
leasehold  operations  or  construction  activities. 

Sec.  29  of  the  Mineral  Leasing  Act  of  1920, 

30  U.S.C.  % 186  (1976),  has  consistently  been  inter- 
preted as  not  providing  authority  separate  from  sec. 

28  of  the  Mineral  Leasing  Act,  30  U.S.C.  4 185  (1976), 
for  oil  and  gas  pipeline  rights-of-way.  Instead,  it 
reserves  to  the  United  States  the  right  to  allow  other 
rights-of-way  or  to  lease  other  minerals  on  Federal 
land  already  leased  for  the  extraction  of  one  mineral, 
and  allows  the  reservation  of  the  right  to  dispose  of 
the  surface  of  land  leased  for  mineral  extraction 
"insofar  as  said  surface  is  not  necessary  to  the  use 
of  the  lessee  in  extracting  and  removing  deposits 


MINERAL  LEASING  ACT — C ontinued 
GENERAILY--Ccntinued 
thereon. " 

The  Secretary  has  broad  power  to  regulate  all 
on-lease  activities  by  oil  and  gas  lessees  and  operators 
pursuant  to  the  conditions  contained  in  oil  and  gas  leases 
and  his  general  regulatory  authority  under  the  Mineral 
Leasing  Act.  The  procedures  for  regulating  activities  cn 
oil  and  gas  leases,  established  under  Secretarial  Order 
2948  and  the  BIM-USGS  Cooperative  Procedures  Agreement 
implementing  that  order,  reserve  to  the  Department  the 
authority  to  protect  the  United  States  legal  interests  in 
the  property.  The  Secretary  has  bread  discretion  either 
to  continue  this  procedure,  or  to  substitute  any  ether 
delegation  of  his  authority  and  any  ether  reasonable 
regulatory  procedure  which  he  concludes  would  equally 
protect  the  United  States  interests. 

All  facilities  related  to  an  oil  and  gas  lease 
which  are  located  on  Federal  land  outside  the  lease, 
regardless  of  their  nature,  may  be  constructed  cnly 
after  appropriate  rights-of-way  have  been  granted. 
Similarly,  on-lease  oil  and  gas  transportation  facil- 
ities and  on-lease  commercial  facilities  require 
rights-of-way.  Depending  on  the  nature  of  the  facil- 
ity, the  right-of-way  would  be  granted  pursuant  to 
either  sec.  28  of  the  Mineral  Leasing  Act  of  192C, 

30  U.S.C.  $ 185  (1976),  or  Title  V of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 

§§  1761-1771  (1976) . 

Riqht-of-Wav  Requirements  for  Gathering  Lines  and 
Other  Production  Facilities  Located  Within  Cil  and 
Gas_leasejiolds , M-36921  (June  19,  1960)  87  I.D.  291 


Failure  to  maintain  a claim  by  doing  assessment 
work  each  year  may  constitute  evidence  of  abandonment. 
Independently,  a failure  to  substantially  comply  with 
the  requirement  that  annual  assessment  work  be  per- 
formed, 30  U.S.C.  § 28  (1976),  requires  a finding  that 
the  claim  has  not  teen  "maintained"  within  the  meaning 
of  sec.  37  of  the  Mineral  Leasing  Act,  30  U.S.C.  § 193 
(1976),  and  may  result  in  a forfeiture  of  the  claim, 
licjtel  v.  The  Cil  Shale  Ccrp..  4C0  U.S.  48  (197C). 

United  States  v.  Catlin  Bohme  et  al..  United  States  v. 
Exxon_Corp.  et  al.x  United  States  v.  Aidabelle_Ercwn 
et  a 1 . 7~4 8~ IE  I A~  267  j J u ne  307  1980)  ~ 87  l7"E7  246 


In  the  context  of  a readjustment  of  the  terms  cf  a 
coal  lease  under  the  Mineral  Leasing  Act,  the  Eureau  of 
Land  Management  erred  in  rejecting  a lessee's  attempts 
to  negotiate  the  new  proposed  terms  of  a lease  ripe  for 
readjustment  under  the  provisions  of  the  Act  solely  on 
the  ground  that  the  lessee's  objections  to  the  proposed 
terms  were  received  3 days  after  the  regulatory  deadline 

United  States  Steel  Core..  50  IBLA  252  (Sept.  30,  1980) 


LANDS  SUEJECT  TC 

Land  is  "known  to  be  valuable"  for  a mineral  sub- 
ject to  the  Mineral  Leasing  Act  of  Feb.  25,  1S2C,  as 
amended,  when  "known  conditions  at  the  time  [of  loca- 
tion] were  plainly  such  as  to  engender  the  belief  that 
the  land  contained  mineral  deposits  cf  such  quality  and 
in  such  quantity  as  would  render  their  extraction  prof- 
itable and  justify  expenditures  to  that  end."  United 
States  v.  Sou t her n_Paci f ic.Co^ , 251  U.S.  1,  13-14 
(1919);  Dia mcnd_Coal_Coi  v.  U n i t e d_ S t a t e s , 233  U.S. 

236,  239-40  (1914).  In  determining  whether  mineral 
deposits  are  such  as  to  render  their  extraction  profit- 
able and  justify  expenditures,  extrinsic  factcrs,  such 
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M I N £ R A L_ L E A S I N G_ A C T — Con  t i n U e d 
LANDS  SUBJECT  TO — Continued 

as  the  cost  of  extraction,  processing,  transportation, 
and  marketing  must  be  considered. 

'Jnited_States_vi_Levon_Bardslei (j£i!stee]_x_Mar  lene_Mx 

Bar dsleyx_I ndividua ll^_and_as_Administratrix_of_t he 

Estate_gf _Dona ld_Hi_Bardsle^ (Deceased], , 45  IBLA  367 

(Feb.  7,  1980) 


Lands  situated  within  the  boundaries  of  incorpo- 
rated cities,  towns  or  villages  are  excluded  from  oil 
and  gas  leasing  under  the  Mineral  Leasing  Act  of  1920, 
as  amended,  30  U.S.C.  § 181  (1976). 

Ed  Pendleton.  45  IBLA  398  (Feb.  13,  1980) 

Lx_ Ax_ Waist romx_Jrx,  46  IBLA  389  (Apr.  10,  1980) 


LITIGATION 

When  an  assignment  of  a phosphate  lease  has  teen 
approved  and  there  is  a controversy  as  to  the  validity 
of  the  assignment,  the  Department  will  net  rescind  ap- 
proval of  the  assignment  where  no  error  or  irregularity 
is  shown  therein,  and  will  maintain  the  status  quo 
where  the  parties  have  instituted  litigation  to  resolve 
their  dispute. 

John  Dx_and_Elizabet h_Arc her , 46  IBLA  203  (Mar.  24, 
1980) 


ROYALTIES 

The  Crude  Oil  Windfall  Profit  Tax  Act,  P.L. 

96-223,  94  Stat.  229  (1980)  imposes  the  windfall  pro- 
fit tax  on  Federal  oil  royalty  revenue.  The  states 
have  no  economic  interest,  as  that  phrase  is  used  in 
the  Windfall  Profit  Tax  Act,  in  Federal  royalty  revenue 
that  would  exempt  their  share  from  taxation.  Moreover, 
revenue  from  the  windfall  profit  tax  cannot  be  treated 
as  royalty  revenue  and  be  distributed  to  the  states 
under  sec.  35  of  the  Mineral  Leasing  Act,  as  amended, 

30  U.S.C.  § 191  (1976).  Accordingly,  the  states'  share 
of  Federal  oil  royalties  must  be  based  upen  after-tax 
royalty  revenue. 

Effect  of  the  Crude  Oil  Windfall  Profit  Tax  Act  of  1980 
on_t  he_S  ta  tesJ__Share  of  Federal_Oil_Ro^al ties , M- 36929 
(Dec.  30,  1980)  “ ~ ~ " ~87  I.D.  661 


”INERAL_LEASING_ACT_FOR_AC£yiRED_LANDS 

GENERALLY 

The  Mineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  amended,  30  U.S.C.  $§  351-359  (1976),  requires 
that  the  consent  of  the  administrative  agency, 
the  United  States  Army  Corps  of  Engineers,  having  ju- 
risdiction of  acquired  land  described  in  a lease  offer 
be  obtained  prior  to  the  issuance  of  an  acquired  lands 
lease  for  such  land.  The  Department  of  the  Interior 
has  no  authority  to  lease  such  land  where  the  consent 
is  withheld. 

Jacobs_Ccn tract ing_Cor£x , 45  IBLA  40  (Jan.  14,  1980) 


MINERAL  LEASING  ACT  FCR  ACQUIREE  LANCS  — C entinued 
GENERALLY — Continued 

Where  applicants  for  a preference  right  lease  for 
hardrock  minerals  fail  to  present  evidence  showing  the 
quantity  and  quality  of  the  minerals  discovered  in  the 
area  covered  by  the  prospecting  permit,  tut  rather 
present  evidence  showing  only  an  extremely  deep  deposit 
of  low  value  ore,  which  evidence  is  inadequate  to  shew 
that  they  have  made  a discovery  of  a valuable  mineral 
deposit,  and  they  do  not  dispute  the  findings  relied  on 
by  the  Eureau  of  Land  Management,  their  application  is 
properly  rejected. 

John  E.  Archer,  Elizabeth  B.  Archer.  47  I E I A 266 
(May  1 3~  1980)  ~ 


CONSENT  OF  AGENCY 

The  Mineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  .amended,  30  U.S.C.  §§  351-359  (1976),  requires 
that  the  consent  of  the  administrative  agency,  exgx, 
the  United  States  Army  Corps  of  Engineers,  having  ju- 
risdiction of  acquired  land  described  in  a lease  offer 
be  obtained  prior  to  the  issuance  of  an  acquired  lands 
lease  for  such  land.  The  Department  of  the  Interior 
has  no  authority  to  lease  such  land  where  the  consent 
is  withheld. 

Jacobs_Cc nt ract ing_Cor£x , 45  IBLA  40  (Jan.  14,  I960) 


The  Mineral  Leasing  Act  for  Acguired  Lands  of 
1947,  as  amended,  30  U.S.C.  351-359  (197C),  requires 
that  the  consent  of  the  administrative  agency  having 
jurisdiction  over  acquired  land  described  in  a lease 
offer  be  obtained  prior  to  the  issuance  of  a lease  fer 
such  land.  Absent  consent,  the  Department  of  the 
Interior  is  without  authority  to  issue  a lease. 

Arthur  E.  Meinhart  and  Irwin  Rutenstein.  46  IEIA  27 
(Feb.  20,  19807 


LANES  SUBJECT  TC 

A hardrcck  prospecting  permit  application  is  prop- 
erly rejected  where  the  deed  conveying  the  subject 
lands  to  the  United  States  expressly  excepts  therefrom 
all  minerals  and  rights  thereunder  outstanding  of  rec- 
ord in  third  parties. 

Exxon  Corp..  45  IEL A 260  (Feb.  4,  1980) 


Acquired  lands  situated  within  the  boundaries  of 
incorporated  cities,  towns,  or  villages  are  excluded 
from  cil  and  gas  leasing  under  sec.  3 of  the  Mineral 
Leasing  Act  for  Acquired  Lands  of  1947,  30  U.S.C.  § 352 
(1976)  . 

Whitney  H.  Marvin.  46  IELA  290  (Mar.  31,  1980) 


MINERALS  EXELORATION 

Where  applicants  for  a preference  right  lease  fer 
hardrock  minerals  fail  to  present  evidence  showing  the 
quantity  and  quality  of  the  minerals  discovered  in  the 
area  covered  by  the  prospecting  permit,  but  rather 
present  evidence  showing  only  an  extremely  deep  deposit 
of  low  value  ore,  which  evidence  is  inadequate  tc  shew 
that  they  have  made  a discovery  of  a valuable  mineral 
deposit,  and  they  do  not  dispute  the  findings  relied  cn 


MINERALS  EXPLORATION — Continued 

by  the  Bureau  of  Land  Management,  their  application  is 
properly  rejected. 

John_Di_Archerx_Elizabeth_Bi_Arc_her , 47  IBLA  268 
"(May  13,  1980)  " ~ 


An  application  for  permit  to  drill  fcr  cil  and  gas 
in  a "potash  enclave"  in  a designated  "Potash  Area"  is 
properly  denied  where  the  applicant  fails  to  show  that 
its  application  comes  within  either  of  the  two  excep- 
tions to  the  policy  in  favor  of  potash  development 
enunciated  in  an  order  of  the  Secretary  dated  Oct.  7, 
1975,  40  FR  51486  (Nov.  5,  1975). 

Bass_Enterpr ises_Producticn_Coi , 48  IBLA  11  (May  27, 
1980)" 


MINING  CLAIMS 

(See_also  Hearings,  Millsites,  Multiple  Mineral  Development 
Act,  Surface  Resources  Act--if  included  in  this  Index.) 

GENERALLY 

A Presidential  proclamation,  which  extended  the 
boundaries  of  a forest  reserve  and  which  specifically 
stated  that  prior  proclamations  respecting  the  reserve 
were  "superseded,"  had  the  effect  of  and  was  construed 
as  restoring  to  entry  lands  earlier  withdrawn  by  a Sec- 
retarial order  which  reserved  from  public  entry,  for 
protection  of  giant  seguoia  trees,  a township  situated 
within  the  boundaries  of  the  forest  reserve.  This  con- 
clusion is  particularly  compelling  in  view  of  the  long 
continued  course  of  administrative  action  treating  the 
subject  township  as  having  been  restored  to  entry  for 
purposes  of  prospecting,  locating  and  developing  min- 
eral resources,  subject  tc  compliance  with  the  rules 
and  regulations  pertaining  to  forest  reserves. 

Dolores_01sen_and_Hesle^_Ei_Macex_et_al_.  , 45  IBLA  232 
(Feb.  4 , 1980) 


Where  regulations  implementing  sec.  314  of  the 
Federal  Land  Policy  and  Management  Act  of  1976  reguire 
reference  to  the  Bureau  of  Land  Management  serial  num- 
ber under  which  a mining  claim  is  recorded  for  future 
recordings,  a claimant  fails  to  include  the  number  when 
he  files  a notice  of  assessment  work,  and  he  is  specif- 
ically informed  of  this  and  other  reguirements , but 
fails  to  furnish  the  number,  the  filing  is  unaccepta- 
ble, and  failure  to  comply  with  the  filing  reguirements 
constitutes  abandonment  of  the  claim,  as  provided  by 
the  Act. 

fiaYid_Vx_Udi,  45  IBLA  389  (Feb.  13,  1980) 


In  order  to  obtain  a temporary  deferment,  a claim- 
ant must  file  with  the  authorized  officer  of  the  proper 
office  a petition  in  duplicate  reguesting  such  defer- 
ment. The  applicant  must  attach  to  one  copy  thereof  a 
copy  of  the  notice  to  the  public  reguired  by  the  Act 
which  shows  that  it  has  been  filed  or  recorded  in  the 
office  in  which  the  notices  or  certificates  of  location 
were  filed  or  recorded. 

A petition  for  deferment  of  annual  assessment  work 
is  properly  denied  where  a claimant's  mining  claims  and 
millsites  have  been  declared  null  and  void  by  the 
Department. 

Andrew  L.  Freese,  50  IBLA  26  (Sept.  9,  1980) 


MINING  CLAIMS — Continued 
GENERALLY — Continued 

In  determining  whether  a claimant  has  made  a 
discovery,  the  present  costs  of  mining,  removing,  and 
marketing  the  minerals  involved  are  properly  considered. 

United  States  v.  Cornelius  E.  Mannix.  5C  I E L A 11C 
"(Sept.  24,  19  8 oj 


The  motivation  of  any  Government  agency  in  ini- 
tiating a contest  against  mining  claims  is  irrelevant. 
The  fact  that  such  contest  challenges  the  validity  of 
certain  mining  claims  and  not  cf  others  in  the  same 
general  area  does  not  constitute  a denial  cf  due  pro- 
cess. The  Eoard  of  Land  Appeals  cannot  abnegate  its 
responsibility  to  determine  the  validity  of  mining 
claims  when  that  issue  is  presented  upon  appeal,  and 
where  that  issue  is  so  presented,  mining  claims  prop- 
erly are  declared  null  and  void  upon  a showing  cf  lack 
of  discovery  of  a valuable  mineral  deposit  upcn  the 
claims. 

JJnited_States_vx_R._Hx_MacLaushlinx_Christine 
» 50  IBLA  176  (Sept.  30,  1980) 


The  motivation  of  any  Government  agency  in  initi- 
ating a contest  against  mining  claims  is  irrelevant. 
The  Eoard  of  land  Appeals  cannot  abnegate  its  respon- 
sibility to  determine  the  validity  of  mining  claims 
when  that  issue  is  presented  upon  appeal,  and  where 
that  issue  is  so  presented,  mining  claims  properly  are 
declared  null  and  void  upon  a showing  of  lack  of  dis- 
covery of  a valuable  mineral  deposit  upon  the  claims. 

Onited  States  v.  Leon  R.  Whitney.  Cesar_Tx  Hernandez, 
51  I E LA  73  (Oct.  317  1980) 


Under  Andrus  v.  Shell  Oil  Co..  O.S.  , 

64  I. Ed. 2d  593~  (1980)  , 48~U.s7l7w7  4603  (June_2,  I960), 
oil  shale  is  a prospectively  valuable  mineral  and 
therefore  present  marketability  need  not  be  shewn  tc 
demonstrate  discovery. 

To  demonstrate  a sufficient  discovery  of  oil  shale 
under  Freeman  v.  Summers,  52  L.D.  201  (1927),  a mining 
claimant  must  show  that  mineral  was  disclosed  on  cr 
before  Feb.  25,  1920,  in  such  situation  and  such 
formation  that  he  can  follow  the  deposit  to  depth  with 
reasonable  assurance  that  paying  minerals  will  be 
found.  An  isolated  bit  of  mineral,  not  connected  with 
or  leading  to  substantial  prospective  values,  is  net  a 
sufficient  discovery. 

United  States  v.  Cameron  Catlin  Eohme  et  al..  United 
States  v.  Exxon  Corp.  et  al..  United  States  v.  Aidabells 
Erown_et  al.  JSup.p.1,  51  IBLA  97  (Nov.  5,  1 S 8 C )" 

671.1.535 


ABANDONMENT 

Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affida- 
vit of  assessment  work  or  notice  of  intention  tc  held 
the  claim  on  or  before  Dec.  31  cf  the  calendar  year 
following  the  calendar  year  in  which  the  claim  was  re- 
corded in  the  ELM  office,  the  claim  is  properly  deemed 
conclusively  to  have  been  abandoned. 

Willene  Minnier.  45  I EL  A 1 (Jan.  8,  1980) 


87  I.D.  395 


100 


MNIM_CLSIMS  — Continued 
ABANDONMENT — Continued 

Where  a mining  claimant  submits  a copy  of  a no- 
tice of  location  in  the  BLM's  Riverside,  California, 
District  Office,  for  a claim  located  after  Cct.  21, 
1976,  he  has  not  complied  with  43  CFR  3833.1—2  (b)  , even 
though  the  material  was  submitted  in  the  District  Of- 
fice before  the  expiration  of  the  90-day  deadline,  as 
the  notice  has  not  been  filed  in  the  "proper  BLM  of- 
fice," which  is  the  BLM  California  State  Office  in 
Sacramento,  as  expressly  provided  by  43  CFR  3833.0-5  (g) 
and  1821.2-1  (d).  Where  the  District  Office  forwards 
the  information  to  the  State  Office  but  it  does  not 
arrive  until  after  the  90-day  deadline  has  passed, 
owing  to  its  extremely  late  submission  to  the  District 
Office,  it  is  untimely,  and  the  claim  is  properly  de- 
clared abandoned  and  void  under  43  CFR  3833.4(a). 

C.  F.  Linn.  45  IBLA  156  (Jan.  23,  1980) 


"Copy  of  the  Official  Record  of  the  Notice  or  Cer- 
tificate of  Location."  Under  the  revised  definition  of 
the  term  at  43  CFR  3833.0-5  (i)  (1979),  a duplicate  of  a 

notice  of  location  which  has  been  filed  with  the  local 
recorder  is  a "copy  of  the  official  record  of  the  no- 
tice or  certificate  of  location,"  even  though  it  is  not 
stamped  by  the  local  recorder  and  does  not  include  a 
reference  to  the  local  record,  and  is  therefore  accept- 
able under  43  CFR  3833. 1—2 (b)  if  tendered  within 
90  days  of  the  date  of  location. 

ong , 45  IBLA  386  (Feb.  13,  1980) 


Where  regulations  implementing  sec.  314  of  the 
Federal  Land  Policy  and  Management  Act  of  1976  reguire 
reference  to  the  Bureau  of  Land  Management  serial  num- 
ber under  which  a mining  claim  is  recorded  for  future 
recordings,  a claimant  fails  to  include  the  number  when 
he  files  a notice  of  assessment  work,  and  he  is  specif- 
ically informed  of  this  and  other  requirements,  but 
fails  to  furnish  the  number,  the  filing  is  unaccepta- 
ble, and  failure  to  comply  with  the  filing  requirements 
constitutes  abandonment  of  the  claim,  as  provided  by 
the  Act. 

David  V.  Udv.  45  IBLA  389  (Feb.  13,  1980) 


Under  43  CFR  3833. 2— 1(b)  (1978),  the  owner  of  an 

unpatented  mining  claim  located  on  Federal  lands  after 
Oct.  21,  1976,  shall,  prior  to  Dec.  31  of  each  calendar 
year  following  the  calendar  year  in  which  such  claim 
was  located,  file  in  the  proper  BLM  office  evidence  of 
annual  assessment  work  performed  during  the  previous 
assessment  year  or  a notice  of  intention  to  hold  the 
mining  claim. 

Robert_Wi_Hanseni_Federa l_Bentonite_Co:.  , 46  IBLA  93 
(Feb.  28,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
before  Oct.  21,  1976,  has  until  Oct.  22,  1979,  in  which 
to  record  his/her  notice  of  location  with  BLM.  How- 
ever, if  he/she  elects  to  record  in  1977,  he/she  must 
file  an  affidavit  of  assessment  work  or  a notice  of 
intention  to  hold  the  mining  claim  prior  to  Dec.  31  of 
the  following  calendar  year,  1978,  and  each  year  there- 
after, or  the  claim  will  be  conclusively  deemed  to  have 
been  abandoned. 

Josephi ne_Mi_Buc he n , 46  IBLA  298  (Mar.  31,  1980) 

Lo_Lo_  fU-Cos  by , 46  IBLA  363  (Apr.  8,  1980) 

Clarence_W^_and_Anna_F._Owens,  47  IBLA  149  (May  6, 

1980) 
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ABANDONMENT — Continued 

The  failure  to  file  such  instruments  as  are 
required  by  43  CFR  3833.1  and  3833.2  within  the  time 
periods  prescribed  therein,  must  be  deemed  conclusively 
to  constitute  an  abandonment  of  the  mining  claim,  mill- 
site,  or  tunnel  site  and  it  properly  is  declared  aban- 
doned and  void. 

Phyllis  Wood  et  al..  46  IBLA  309  (Apr.  4,  1980) 

Lawrence  Jacoby  Freeda  Jacob,,  49  IBLA  137  (July  2E, 
19807 

Erewery  8ill_Mininq  Co. . Inc. . 49  IELA  197  (Aug.  €, 
1980j 

Lost_Pollack  Mining  and  Exploration.  Ltd.,  50  IELA  227 
(Sept .” 3 o7~ 1 9 8 0 ) ' 


Under  43  CFR  3833.1-2  the  owner  of  an  unpaterted 
mining  claim,  millsite,  or  tunnel  site  located  cn  or 
before  Oct.  21,  1976,  must  file  (file  shall  mean  being 
received  and  date  stamped  by  the  proper  BLM  office)  an 
official  copy  of  the  notice  of  location  with  the  proper 
BLM  office  on  or  before  Cct.  22,  1979,  or  the  claim 
will  be  conclusively  deemed  to  have  teen  abandoned  un- 
der 43  CFR  3833.4.  Mining  claimants  are  not  relieved 
of  the  requirement  to  file  timely  their  documents  when 
they  mail  them,  as  the  documents  cannot  be  considered 
as  filed  until  they  are  received  by  the  proper  office 
of  the  Bureau  of  Land  Management. 

Car l_0berg , 46  IBLA  319  (Apr.  4,  1960) 


43  CFR  3633.1  — 2 (a)  states  that  the  owner  of  an 
unpatented  mining  claim,  millsite,  or  tunnel  site  on 
Federal  lands  cn  or  before  Oct.  21,  1976,  shall  file 
(file  shall  mean  being  received  and  date  stamped  by  the 
proper  BLM  office)  on  or  before  Cct.  22,  1979,  a copy 
of  the  official  record  of  the  notice  or  certificate  of 
location  of  the  claim  cr  site  filed  under  state  law. 

The  depositing  of  a copy  of  the  document  in  the  mail 
does  not  constitute  a "filing"  within  the  context  of 
the  regulation. 

Waine-Van-LlJSS » “6  IELA  358  (Apr.  8,  1S80) 

Earl  A.  Tenley.  47  IELA  200  (May  7,  1980) 

Darleen  Porter,  48  IELA  55  (May  29,  1980) 


Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated after  Cct.  21,  1976,  in  the  calendar  year  1977, 
fails  to  file  an  affidavit  of  assessment  work  cr  notice 
of  intention  to  hold  the  claim  on  or  before  Dec.  31  of 
the  calendar  year  following  the  calendar  year  it  which 
the  claim  was  located,  the  claim  is  properly  and  con- 
clusively deemed  to  have  been  abandoned  and  to  be  void. 

Northwest  Mining  6 Mercantile,  Inc.,  46  IEIA  360 
(AprT  8,  I960) 

Geomet  Exploration.  Inc..  47  IELA  135  (Apr.  30,  1980) 
Robert  R.  Eisenman.  50  IELA  145  (Sept.  26,  I960) 


Under  sec.  314  (a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  43  CFR  3833.2-1,  the  owner 
of  an  unpatented  mining  claim  located  in  calendar  year 
1977,  must  file  an  affidavit  of  assessment  work  cr  a 
notice  of  intention  to  hold  the  mining  claim  on  or  be- 
fore Dec.  30  of  the  following  calendar  year,  1978,  or 
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the  claims  will  be  conclusively  deemed  to  have  been 
abandoned  and  will  be  declared  void. 

V ernon_M_1_and_B a rbara_Ki_ Johnson , 47  IBLA  43  (Apr.  11, 
1980) 


The  owner  of  an  unpatented  mining  claim,  located 
after  Oct.  21,  1976,  must  file  within  90  days  after  the 
date  of  location,  in  the  proper  BLM  office,  a copy  of 
the  certificate  of  location  of  the  claim. 

The  failure  to  file  the  instruments  required  by 
43  CFB  3833.1  and  3833.2  within  the  time  periods  pre- 
scribed therein,  constitutes  an  abandonment  of  the  min- 
ing claim,  and  the  claim  is  properly  deemed  to  be  void. 

Eric_Murray,  47  IBLA  112  (Apr.  28,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  must  file  with  the  appropriate 
office  of  the  Bureau  of  Land  Management  an  affidavit 
of  assessment  work  or  a notice  of  intention  to  hold 
the  mining  claim  prior  to  Dec.  31  of  the  calendar  year 
following  the  date  of  location  or  the  claim  will  be 
conclusively  deemed  to  have  been  abandoned. 

SX < 97  IBLA  175  (May  7,  1980) 


Reliance  upon  erroneous  advice  or  incomplete 
information  provided  by  BLM  employees  cannot  relieve 
the  owner  of  a mining  claim  of  an  obligation  imposed 
on  him  by  statute  or  relieve  him  of  the  consequences 
imposed  by  a statute  for  his  failure  to  comply  with 
its  requirements. 

Alva_F_. _Rockwell_and  Alv a_ A.._Rockyell , 47  IBLA  272 
(May  13 ,~1980)  ~ 

Dollie  L.  Glaab.  48  IBLA  404  (July  11,  1980) 


Where  a mining  claimant  submits  a copy  of  a no- 
tice of  location  to  the  BLM  District  Office  at  Burley, 
Idaho,  for  a claim  located  prior  to  Oct.  21,  1976,  be 
has  not  complied  with  43  CFR  3833. 1-2  (a),  even  though 
the  material  was  submitted  to  the  District  Office 
before  the  expiration  of  the  statutory  deadline  of 
Oct.  22,  1979,  as  the  location  notice  has  not  been 
filed  in  the  "proper  BLM  office,"  which  is  the  BLM 
Idaho  State  Office,  in  Boise,  as  expressly  provided 
by  43  CFR  3833.0-5(g)  and  1821.2-l(d),  and  the  mining 
claim  is  properly  declared  abandoned  and  void  under 
43  CFR  3833.4 (a) . 

Soy_Tr e may ne , 47  IBLA  289  (May  15,  1980) 


The  failure  to  file  such  instruments  as  are  re- 
quired by  43  CFR  3833.1  and  3833.2  within  the  time 
periods  prescribed  therein  must  be  deemed  conclusively 
to  constitute  an  abandonment  of  the  mining  claim,  and 
it  properly  is  declared  abandoned  and  void. 

Hilfeui-K at t i n , 47  IBLA  370  (May  21,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  must  file  with  the  appropriate  of- 
fice of  the  Bureau  of  Land  Management  an  affidavit  of 
assessment  work  or  a notice  of  intention  to  hold  the 
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mining  claim  prior  to  Dec.  31  of  the  calendar  year 
following  the  date  of  location  or  the  claim  will  be 
deemed  conclusively  to  have  been  abandoned. 

Where  an  appellant  asserts  cn  appeal  that  proof  of 
labor  was  mailed  timely  to  the  Eureau  of  Land  Manage- 
ment, but  there  exists  no  record  of  their  receipt,  the 
documents  cannot  be  considered  as  filed. 

Gary  L.  Eartcn.  J.  Marinelli.  R.  Nixon,  47  IELA  386 
(May  21,  1 9 E C) 


Under  sec.  314(a)  of  the  Federal  Land  Eolicy  and 
Management  Act  of  1976  and  43  CFR  3 6 3 3 . 2— 1 (c)  , the 
owner  of  unpatented  mining  claims  located  in  the  cal- 
endar year  1977,  must  file  affidavits  of  assessment 
work  or  notices  of  intention  to  hold  the  mining  claims 
on  or  before  Dec.  30  of  the  following  calendar  year, 
1978,  or  the  claims  will  be  conclusively  deemed  tc  have 
been  abandoned. 

Where  a claimant  is  not  required  to  do  any  as- 
sessment work  under  the  general  mining  laws,  tut  is 
reguired  nevertheless  to  file  under  43  CFR  383  3.2-1  (c), 
he  must  file  a notice  of  intention  tc  hold  the  claims 
in  lieu  of  an  affidavit  of  assessment  wcrk  performed. 

William  J,  Walker.  Lewis  Sandberg.  47  IELA  389  (May  22, 
198  0)" 


Where  the  owner  of  an  unpatented  mining  claim, 
located  by  a predecessor  in  1977,  fails  to  file  an  af- 
fidavit of  assessment  work  as  required  by  the  Federal 
Land  Eolicy  and  Management  Act  of  1976,  43  U.S.C. 

§ 1744  (1976)  and  43  CFR  3833.2-1  (c),  on  or  before 
Dec.  30  of  the  calendar  year  following  the  calendar 
year  in  which  the  claim  was  located,  the  claim  is 
properly  deemed  to  have  been  abandoned. 

White  Star  Foundation.  Inc..  48  IELA  96  (May  29,  1 S 6 C ) 


Under  43  U.S.C.  § 1744  (1976)  and  43  CFR  3833.2-1, 
3833.4,  where  the  owner  of  an  unpatented  mining  claim 
located  prior  to  Oct.  21,  1976,  fails  to  file  an  affi- 
davit of  annual  assessment  work  or  notice  of  intention 
to  hold  on  or  before  Oct.  22,  1979,  his  claim  is  deemed 
conclusively  to  be  abandoned  and  to  be  null  and  vcid. 

Kenneth  K.  Parker.  48  IBLA  129  (May  30,  1980) 

Century  XXI  Mining.  Inc..  49  IBLA  166  (July  30,  I960) 


Under  43  CFR  3833. 2— 1(c),  the  owner  of  an  un- 
patented lining  claim  located  on  Federal  lands  after 
Oct.  21,  1976,  shall,  on  or  before  Dec.  30  of  each  cal- 
endar year  following  the  calendar  year  in  which  such 
claim  was  located,  file  in  the  proper  EIM  office  evi- 
dence of  annual  assessment  work  performed  during  the 
previous  assessment  year  or  a notice  of  intention  to 
hold  the  mining  claim. 

Ronald  Foraker.  48  IELA  132  (May  30,  1980) 

Anna  Schalkewicz.  48  IBLA  134  (May  30,  1980) 

Zoes_ Associates,  50  IBLA  164  (Sept.  30,  I960) 
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The  owner  of  a mining  claim  located  on  or  before 
Oct.  21,  1976,  had  until  Oct.  22,  1979,  to  record  a 
copy  of  the  location  notice  with  Bureau  of  Land  Manage- 
ment and  pay  the  required  service  fee,  and  where  the 
fee  was  not  paid  43  CFR  3833.1-2  (d)  requires  that  the 
notice  of  location  be  returned  as  unacceptable. 

Under  43  U.B.C.  § 1744  (1976)  and  43  CFR  3833.4, 
the  failure  to  timely  file  an  instrument  required  by 
43  CFR  3833.1-2  constitutes  an  abandonment  of  the  min- 
ing claim,  and  it  is  deemed  to  be  void. 

Georqe_Bi_Flewellinq,  48  I ELA  141  (May  30,  1980) 


Under  43  CFR  3833.2-l(a)  and  3833.4(a),  the  owner 
of  an  unpatented  mining  claim  located  before  Oct.  21, 
1976,  notice  of  which  is  recorded  with  BLM  in  the  cal- 
endar year  1977,  must  file  an  affidavit  of  assessment 
work  or  a notice  of  intention  to  hold  the  claim  on  or 
before  Dec.  30  of  the  following  calendar  year,  1978, 
or  the  claim  will  be  conclusively  deemed  to  have  been 
abandoned. 

fietty_N or t o n , 48  I BLA  184  (June  9,  1980) 


Under  43  CFR  3833.2-1  (a),  the  owner  cf  an  unpa- 
tented mining  claim  must  file  affidavits  of  assessment 
work  or  notices  of  intention  to  hold  the  mining  claims 
on  or  before  Dec.  30  of  each  calendar  year  following 
the  year  of  recordation  of  the  claim  with  BLM,  or  the 
claim  will  be  conclusively  deemed  to  have  been  aban- 
doned under  43  CFR  3833.4(a). 

Victor_DeLanqe,  48  IBLA  222  (June  16,  1980) 


Failure  to  maintain  a claim  by  doing  assessment 
work  each  year  may  constitute  evidence  of  abandonment. 
Independently,  a failure  to  substantially  comply  with 
the  requirement  that  annual  assessment  work  be  per- 
formed, 30  U.S.C.  § 28  (1976)  , requires  a finding  that 
the  claim  has  not  been  "maintained"  within  the  meaning 
of  sec.  37  of  the  Mineral  Leasing  Act,  30  U.S.C.  § 193 
(1976) , and  may  result  in  a forfeiture  of  the  claim. 
SicJsel  v.  The  Oil  Shale  Corp.  . 400  U.S.  48  (1970). 

Ui)iied_States_vi_Cat  lin_Bohme_et_aliJt_Uni  ted_States_vi 
E**°u_Cor£.  et_al.x  United_States_vi  A idabe lle_Ej:c wn 
et_alx , 48~ I BLA  267  "(June  30,  1980)  ~ ~ 87  I.C.  248 


Under  43  U.S.C.  § 1744  (1976),  and  43  CFR 

3833.1—2  (b)  and  3833.4  , the  owner  of  an  unpatented 
mining  claim  located  after  Oct.  21,  1976,  shall  file 
within  90  days  after  the  date  of  location  in  the  proper 
BLM  office  a copy  of  the  official  record  of  the  notice 
or  certificate  of  location,  or  the  claim  must  be  deemed 
abandoned  and  void. 

j hite , 48  IBLA  346  (July  3,  1980) 


Under  43  U.S.C.  § 1744  (1976)  , and  43  CFR 

3833.1-2(a),  the  owner  of  an  unpatented  mining  claim 
located  before  Oct.  21,  1976,  must  file  a copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion with  the  proper  office  of  the  Bureau  of  Land 
Management  on  or  before  Oct.  22,  1979,  or  the  claim  is 
deemed  abandoned  and  void. 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
promulgated  regulations. 
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The  owner  of  an  unpatented  mining  claim  located  on 
Federal  lands  excluding  lands  within  a unit  of  the 
National  Park  System,  but  including  lands  within  a 
national  monument  administered  by  the  United  States 
Fish  and  Wildlife  Service  or  the  United  States  Forest 
Service,  after  Oct.  21,  1976,  shall,  on  or  before 
Dec.  30  of  each  calendar  year  following  the  calendar 
year  in  which  such  claim  was  located,  file  in  the  proper 
BLM  office  evidence  of  annual  assessment  work  performed 
during  the  previous  assessment  year  or  a notice  of 
intention  to  hold  the  mining  claim.  Where  the  claimant 
does  not  do  so,  the  claims  are  deemed  abandoned  and 
properly  declared  void. 

£°J3_and_Mary_L._Clark,  49  IBLA  11  (July  IS,  198C) 


Under  43  U.S.C.  § 1744  (1976)  if  the  owner  cf  a 
mining  claim  located  on  or  before  Oct.  21,  1976,  dees 
not  file  a copy  of  the  recorded  notice  or  certificate 
of  location  by  Cct.  22,  1979,  the  claim  must  he  deemed 
abandoned  and  void. 

Frank  Otegui.  49  IBLA  40  (July  21,  1980) 


The  owner  of  mining  claims  located  prior  to 
Cct.  21,  1976,  must  file  evidence  of  annual  assess- 
ment work  performed  on  the  claims  during  the  preced- 
ing assessment  year,  or,  where  appropriate,  nctices 
of  intention  to  hold  the  claims,  no  later  than  cn  cr 
before  Oct.  22,  1979,  or  the  claims  are  properly 
declared  abandoned  and  void. 

"Preceding  assessment  year."  The  "preceding 
assessment  year"  is  the  assessment  year  most  recently 
completed.  Thus,  the  requirement  that  evidence  of 
annual  assessment  work  completed  during  the  "preceding 
assessment  year"  be  filed  on  or  before  Cct.  22,  1979, 
concerns  the  assessment  year  ending  at  noon  cn  Sept.  1, 
1919. 

A mining  claimant  may  file  a notice  of  intenticn 
to  hold  its  mining  claims  in  lieu  of  evidence  of  annual 
assessment  work  performed  thereon  only  where  the  obli- 
gation to  perform  the  annual  assessment  work  has  teen 
suspended  or  deferred  or  has  not  yet  accrued.  Where 
the  record  indicates  no  such  circumstances  and  shews 
to  the  contrary  that  the  claimant  was  reguired  tc  and 
did  perform  this  work  in  the  preceding  assessment 
year,  filing  notices  cf  intention  will  not  suffice. 

A notice  of  intention  to  hold  a group  of  mining 
claims  must  meet  the  requirements  set  out  at  43  CFR 

3833.2-3  (a),  and  must  include,  inter  alia,  a clear 
statement  of  the  reason  why  the  annual  assessment  werk 
was  not  performed.  This  requirement  is  impossible  of 
satisfaction  where  the  claimant  in  fact  did  the  assess- 
ment work. 

A failure  to  file  evidence  of  annual  assessment 
work  for  the  preceding  assessment  year  is  not  excused 
by  43  CFR  3633.4(b),  which  provides  that  a filing  which 
complies  with  FIPMA  may  not  be  deemed  invalid  because 
of  its  failure  to  meet  the  requirements  cf  ether  laws. 

Slaskamin_Co.  , 49  IBLA  43  (July  21,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  must  file  a copy  of  the  certifi- 
cate or  notice  of  location  cf  the  claim  with  ELM  within 
90  days  of  the  date  of  location  of  the  claim,  failing 
which  BLM  properly  rejects  the  untimely  tendered  docu- 
ment and  declares  the  claim  abandoned  and  void. 

Henry_D._Friedman,  49  IBLA  97  (July  28,  I960) 


* o_ Ma  ja lea  , 48  IBLA  351  (July  11,  1980) 
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MI N ING_CL AI B S — Continued 

ABANDONMENT — Continued 

Under  43  U.S.C.  § 1744  (1976)  and  43  CFR 
3833.1-2(a),  3833.2-l(a),  3833.4,  for  a mining  claim 
located  on  or  before  Oct.  21,  1976,  a copy  of  the 
notice  or  certificate  of  location  and  evidence  of 
assessment  work  or  notice  of  intention  to  hold  must  be 
filed  with  the  Bureau  of  Land  Banagement  by  Cct.  22, 
1979,  or  the  claim  shall  be  deemed  abandoned  and  void. 

Canyon  View  Bininq  Co. . 49  IBLA  184  (July  31,  1980) 


Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit 
of  assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  before  Oct.  22,  1979,  the  claim  is  properly 
deemed  conclusively  to  have  been  abandoned. 

Barqaret  J.  Wilson.  49  IBLA  228  (Aug.  12,  1980) 

James  V.  Brady.  51  IBLA  361  (Dec.  29,  1980) 


For  a mining  claim  located  on  or  before  Oct.  21, 
1976,  under  43  U.S.C.  $ 1744  (1976),  43  CFR  3833.1-2  (a) 
and  3833.4,  a copy  of  the  recorded  notice  or  certifi- 
cate of  location  must  be  filed  with  the  appropriate 
BLB  state  office  by  Oct.  52,  1979,  or  the  claim  shall 
be  conclusively  deemed  to  be  abandoned  and  void. 

Virgal  B.  Taylor.  Elizabeth  Hutton.  49  IBLA  329 
l Aug . 257  1980) 


Under  43  CFR  3833.1-2  (a)  and  3833.4  (a),  the  own- 
er of  an  unpatented  mining  claim  located  cn  or  before 
Oct.  21,  1976,  must  file  a copy  of  the  recorded  notice 
or  certificate  of  location  with  the  Bureau  of  Land 
Banagement  by  Oct.  2,  1979,  or  the  claim  is  deemed 
abandoned  and  void. 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  and  duly  promul- 
gated statutes  and  regulations. 

Hugh_Ai_ Johnson , 50  IBLA  47  (Sept.  9,  1980) 


Under  43  CFR  3833.1— 2 (b)  , the  owner  cf  an  unpa- 
tented mining  claim,  millsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  on  Federal  land  shall  file  within 
90_days  after  the  date  of  location  of  that  claim  in  the 
proper  BLB  office  a copy  of  the  official  record  of  the 
notice  or  certificate  of  location  of  the  claim  or  site. 

The  failure  to  file  an  instrument  required  by  secs. 
3833.1  and  3833.2  of  this  title  within  the  time  period 
prescribed  therein  shall  be  deemed  conclusively  to  con- 
stitute an  abandonment  of  the  mining  claim,  millsite, 
or  tunnel  site  and  it  shall  be  void. 

» 50  IBLA  66  (Sept.  17,  1980) 


Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  Bureau  of  Land 
Banagement  Office  on  or  before  Oct.  22,  1979,  evidence 
of  annual  assessment  work  performed  during  the  preced- 
ing assessment  year  or  a notice  of  intention  to  hold 
the  mining  claim.  Where  evidence  of  assessment  work  is 
not  filed,  the  claim  is  conclusively  deemed  abandoned 
and  void  pursuant  to  43  U.S.C.  $ 1744(c)  (1976)  and 

43  CFR  3833.4  (a)  . 


KINING_CLAIBS  — Continued 
AEAND0NBEN1 — Continued 

Where  a person  has  located  a mining  claim  cn  or 
before  Cct.  21,  1976,  the  requirement  of  43  U.S.C. 

§ 1744  (1976)  and  43  CFR  3833.1- 2(a)  concerning  claims 
located  £rior  to  the  enactment  of  FIFBA  apply,  and  the 
owner  has  until  Cct.  22,  1979,  to  record  the  lccaticn 
notice  with  EIB. 

Under  43  U.S.C.  § 1744  (1976)  and  43  CFR  3633.4, 
the  failure  to  file  timely  with  the  proper  office  of 
the  Bureau  of  Land  Banagement  a copy  cf  the  notice  or 
certificate  of  location  of  a mining  claim  is  deemed 
conclusively  to  constitute  an  abandonment  of  the  min- 
ing claim  by  the  owner. 

The  Department  of  the  Interior,  as  agency  cf 
Executive  Branch  of  Government,  is  not  proper  forum  tc 
decide  whether  or  not  as  to  mining  claims  the  recorda- 
tion provisions  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976  are  constitutional. 

Ife-Dil-leed,  50  IBLA  141  (Sept.  26,  I960) 


Pursuant  to  43  CFR  3833.2-1  (a),  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Cct.  21, 
1976,  must  have  filed  in  the  proper  ELM  office  cn  or 
before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  calendar  year  of  the  record- 
ing with  BLB  of  the  copy  of  the  notice  or  certificate 
of  location,  whichever  date  is  sooner,  evidence  cf  annual 
assessment  work  performed  during  the  preceding  assessment 
year  or  a notice  of  intention  to  hold  the  mining  claim. 

The  owner  of  an  unpatented  mining  claim  located  cn 
Federal  lands  after  Cct.  21,  1976,  must,  cn  or  before 
Dec.  30  of  each  calendar  year  following  the  calendar  year 
in  which  such  claim  was  located,  file  in  the  proper  ELM 
office  evidence  of  annual  assessment  work  performed  dur- 
ing the  previous  assessment  year  or  a notice  cf  intention 
to  hold  the  mining  claim.  Where  the  claimant  dees  net 
do  so,  the  claims  are  deemed  abandoned  and  properly 
declared  void. 

Bilburn  Downey.  Eugene  A.  Cunningham.  50  IE L A 212 
(Sept.  30,  1S807 


Where  the  owners  of  an  unpatented  mining  claim 
located  prior  to  Oct.  21,  1976,  fail  to  file  an  affi- 
davit of  assessment  work  or  notice  of  intention  tc  held 
the  claim  on  or  before  Oct.  22,  1979,  having  filed  a 
copy  of  the  notice  of  location  with  ELB  during  calendar 
year  1978,  the  claim  is  properly  deemed  to  be  abandoned 
and  void  under  43  U.S.C.  § 1744(c)  (1976),  and  43  CEB 

L. Ed . 2d  593  (1980),  48  U.S.L.W.  4603  (June  2,  1S8C), 

Where  appellants  assert  on  appeal  that  evidence  cf 
assessment  work  was  timely  mailed  to  ELM,  but  there 
exists  no  record  of  its  receipt  the  documents  cannct  be 
considered  as  filed. 

Dona ld_Ci_Vese ly_e t_a 1^ , 50  IBLA  277  (Oct.  6,  1S8C) 


Where  the  owner  of  unpatented  mining  claims  located 
before  Oct.  21,  1976,  files  copies  of  the  notices  of 
location  of  these  claims  prior  to  the  Oct.  22,  1979, 
deadline  for  sc  doing,  but  fails  to  file  evidence  of 
annual  assessment  work  during  the  preceding  assessment 
year  on  or  before  this  deadline,  the  claims  are  prcperly 
declared  abandoned  and  void. 

Stanley  Bishop.  50  IBLA  371  (Oct.  21,  198C) 

Joserh  V.  Dodge,  d.b.a.  Rocky  Mountain  Mineral  Co. , 

50  I E 1 A 3 9 4~  (Oc t . 24^  1 98 0) ~ 


Don_Sagmoenx_Per ry_Adkisonx_Ward  I._Jones,  50  IBLA  84 
(Sept . 17,  1980) 
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MINING  CLAIMS — Continued 
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Under  sec.  314  (a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (a)  (1976)  , and 

43  CFR  3833.2-1  (c),  the  owner  of  unpatented  mining 
claims  located  in  the  calendar  year  1977,  must  file 
affidavits  of  assessment  work  or  notices  of  intention 
to  hold  the  mining  claims  on  or  before  Dec.  30  of  the 
following  calendar  year,  1978,  or  the  claims  are  con- 
clusively deemed  to  have  been  abandoned  by  the  owner 
and  to  be  void. 

Henrj_Hi_Schmid_t_Judith_Ai_Schmid , 50  IBLA  406 
(Oct.  24,  1980) 


Under  sec.  314  (a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  and  43  CFR  3833.2-1,  the  owner 
of  an  unpatented  mining  claim  located  on  or  before 
Oct.  21,  1976,  was  reguired  to  file  with  ELM  evidence 
of  assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  before  Oct.  22,  1979.  Failure  to  so  file 
constitutes  conclusive  abandonment  of  the  claim  and 
renders  it  void. 

ESi§£_^S^_Eillda_Hasson , 51  IBLA  17  (Oct.  28,  1980) 


Under  43  CFR  3833.1-2  (d),  the  owner  of  unpatented 
mining  claims  must  tender  a filing  fee  of  $5  per  claim 
when  filing  recordation  information,  or  ELM  properly 
rejects  the  filing  as  unacceptable.  Where  he  submits 
information  on  or  before  the  Oct.  22,  1979,  deadline, 
but  does  not  include  this  fee  on  or  before  this  date, 
BLM  properly  regards  this  filing  as  unacceptable,  so 
that  the  claims  became  void  under  43  CFR  3833.4  when 
the  deadline  passed  without  an  acceptable  filing. 

Where  the  owner  of  two  mining  claims  files  recor- 
dation information  for  two  claims  with  BLM,  tut  tenders 
only  $5  as  a filing  fee,  this  amount  is  insufficient  to 
provide  the  required  $5  fee  for  both  claims,  and  BLM 
properly  may  recognize  only  one  claim  as  valid.  In 
these  circumstances,  BLM  properly  reguires  the  owner  to 
select  which  claim  to  validate. 

lv4_Holmes_et_ali,  51  IBLA  140  (Nov.  20,  1980) 


Where  the  owner  of  an  unpatented  mining  claim 
located  after  Oct.  21,  1976,  in  the  calendar  year  1978, 
fails  to  file  an  affidavit  of  assessment  work  or  notice 
of  intention  to  hold  the  claim  on  or  before  Dec.  30, 
1979,  the  calendar  year  following  the  calendar  year  in 
which  the  claim  was  located,  the  claim  is  properly  and 
conclusively  deemed  to  have  been  abandoned  and  to  be 
void . 

M ichael_Jon_McFar la nd , 51  IBLA  173  (Nov.  26,  1980) 


Under  43  U.S.C.  § 1744  (1976)  and  43  CFR  3833.2-1, 
3833.4,  where  the  owner  of  an  unpatented  mining  claim 
located  prior  to  Oct.  21,  1976,  fails  to  file  on  or 
before  Oct.  22,  1979,  an  affidavit  of  annual  assessment 
work  or  notice  of  intention  to  hold,  the  claim  must  be 
deemed  abandoned  and  void. 

Pearl  Kelly.  51  IBLA  185  (Dec.  2,  1980) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  and  duly  promul- 
gated statutes  and  regulations. 

Joh  n_Fi_Scli  melz  er , 51  IBLA  188  (Dec.  2,  1980) 


MINING  CIAIMS — Continued 
AEANDONMEN1 — Continued 

Pursuant  to  43  CFR  3833.1-1,  an  unpatented  mining 
claim  in  any  national  park  system  unit  in  existence  cn 
Sept.  28,  1976,  which  was  not  recorded  cn  or  before 
Sept.  28,  1977,  in  accordance  with  the  Federal  Register 
notice  (41  FR  46357  Cct.  20,  1976),  or  36  CFeT975  is, 
pursuant  to  16  U.S.C.  5 1907  (1976),  conclusively  pre- 
sumed to  be  abandoned  and  void. 

Gordon  L.  Cccper.  51  IBLA  191  (Dec.  5,  1980) 


Under  43  U.S.C.  s 1744(a)  (1976)  and  43  CFR 

3833.2-1  (c),  the  owner  of  an  unpatented  mining  claim 
located  cn  Federal  lands  after  Oct.  21,  1976,  must  cn 
or  before  Dec.  30  of  each  calendar  year  following  the 
calendar  year  in  which  such  claim  was  located,  file  in 
the  proper  ELM  office  evidence  of  annual  assessment 
work  performed  during  the  previous  assessment  year  or 
a notice  of  intention  to  hold  the  mining  claim,  cr  the 
claim  must  be  presumed  abandoned  and  void. 

Santa  Monica  Hospital  Medical  Center  Foundation , 

51  IELA  194~  (Dec.  5,  1980) 


Where  a person  locates  mining  claims  on  cr  before 
Oct.  21,  1976,  the  requirement  of  43  U.S.C.  § 1744 
(1976)  and  43  CFR  3 8 3 3 • 1 — 2(a)  concerning  claims  lccated 
prior  to  the  enactment  of  FLPMA  apply,  and  the  owner 
has  until  Cct.  22,  1979,  to  record  the  location  notice 
with  BLM. 

Under  43  CFR  3833.4,  the  failure  to  file  such 
instruments  as  required  by  subsections  (a)  and  (t)  cf 
this  section  shall  be  deemed  conclusively  to  constitute 
an  abandonment  of  the  mining  claim,  millsite,  or  tunnel 
site  by  the  cwner. 

43  CFR  3833.1-2  (d)  states  that  a location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a service  fee. 
As  this  is  a mandatory  requirement,  there  is  no  recor- 
dation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.  Therefore,  where  a 
notice  of  location  of  a mining  claim  is  submitted  tc 
BLM  for  recordation  on  Oct.  22,  1979,  and  the  check 
submitted  was  returned  by  the  bank  as  uncollectible, 
the  mining  claims  located  prior  to  Oct.  21,  1976,  are 
deemed  abandoned  and  void. 

John_ J_._Duns more_et_a  1^ , 51  IBLA  297  (Dec.  17,  1SEC) 


ASSESSMENT  WCFK 

Where  the  owner  of  an  unpatented  mining  claim  lc- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affida- 
vit of  assessment  work  or  notice  of  intention  tc  held 
the  claim  on  or  before  Dec.  31  of  the  calendar  year 
following  the  calendar  year  in  which  the  claim  was  re- 
corded in  the  BLM  office,  the  claim  is  properly  deemed 
conclusively  to  have  been  abandoned. 

W i 1 1 e n e__M  i n n i e r , 45  IELA  1 (Jan.  8,  1980) 


Under  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  § 1744(a)(2)  (1976),  if  an  unpat- 

ented mining  claim  located  before  Oct.  21,  1976,  is  net 
supported  annually  on  or  before  Dec.  31  of  the  calendar 
year  following  the  calendar  year  he  recorded  the  claim 
in  the  BLM  office  by  either  an  affidavit  of  assessment 
work  or  notice  of  intention  to  hold,  the  claim  will  be 
conclusively  deemed  abandoned  and  void,  despite  appel- 
lant's statement  that  there  was  no  intention  to  abandon 
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and  that  the  failure  to  file  the  required  statements 
with  BLM  was  an  oversight. 

^§££2_£J1££S£*  IBLA  215  (Jan.  30,  1980) 


Under  h3  CER  3833.2-1  (b)  (1978),  the  owner  of  an 

unpatented  mining  claim  located  on  Federal  lands  after 
Oct.  21,  1976,  shall,  prior  to  Dec.  31  of  each  calendar 
year  following  the  calendar  year  in  which  such  claim 
was  located,  file  in  the  proper  BLM  office  evidence  of 
annual  assessment  work  performed  during  the  previous 
assessment  year  or  a notice  of  intention  to  hold  the 
mining  claim. 

Rober t_Wi_Ha nseni_Federal_Bentonite  Coi(  46  IBLA  93 
(Feb.  28,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  must  file  with  the  appropriate 
office  of  the  Bureau  of  Land  Management  an  affidavit 
of  assessment  work  or  a notice  of  intention  to  hold 
the  mining  claim  prior  to  Dec.  31  of  the  calendar  year 
following  the  date  of  location  or  the  claim  will  be 
conclusively  deemed  to  have  been  abandoned. 

S££i2_SD^_£l^£§I3£S_I:i_5’lf f ey , 47  IBLA  175  (May  7,  1980) 


Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  files  a copy  of  the  origi- 
nal notice  of  location  in  the  calendar  year  1978,  he  is 
required  by  43  CFR  3833.2-1  (a)  to  file  proof  of  assess- 
ment work  for  the  assessment  year  ending  on  Aug.  31, 
1979,  on  or  before  Oct.  22,  1979,  failing  which  his 
claim  is  properly  declared  abandoned  and  void. 

A mining  claimant's  failure  to  file  timely  evi- 
dence of  annual  assessment  work  is  not  excused  by 
alleged  tardiness  of  the  State  recorder's  office  in 
recording  this  information  and  returning  a record  copy 
to  claimant,  as  a claimant  is  permitted  under  43  CFR 
3833.2-2  (a)  to  satisfy  the  Federal  filing  requirements 
by  submitting  a duplicate  of  the  assessment  notice, 
even  though  it  has  not  yet  been  filed  for  record  with 
the  State. 

Harry_Ji_Phillips,  47  IBLA  252  (May  13,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  must  file  with  the  appropriate  of- 
fice of  the  Bureau  of  Land  Management  an  affidavit  of 
assessment  work  or  a notice  of  intention  to  hold  the 
mining  claim  prior  to  Dec.  31  of  the  calendar  year 
following  the  date  of  location  or  the  claim  will  be 
deemed  conclusively  to  have  been  abandoned. 

Where  an  appellant  asserts  on  appeal  that  proof  of 
labor  was  mailed  timely  to  the  Bureau  of  Land  Manage- 
ment, but  there  exists  no  record  of  their  receipt,  the 
documents  cannot  be  considered  as  filed. 

Gary_L_;__Bar tonj._ J_;__Marinel lii_Ri_Ni xon  , 47  I ELA  386 
(May  21,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976),  and 

43  CFR  3833,  the  owner  of  a mining  claim  located  before 
Oct.  21,  1976,  must  file  a copy  of  the  official  record 
of  the  notice  of  location  and  related  material  for  the 
claim  with  the  proper  Bureau  of  Land  Management  Office 
on  or  before  Oct.  22,  1979.  File  means  being  received 
and  date  stamped  by  the  proper  BLM  office.  Failure  to 
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so  file  is  deemed  conclusively  to  constitute  abandon- 
ment of  the  claim  by  the  owner  and  renders  the  claim 
void . 

fiobert_Willing_et_ali,  48  IEL A 39  (May  29,  198C) 


Where  the  owner  of  an  unpatented  mining  claim 
located  prior  to,  but  recorded  with  EIM  after  Cct.  21, 
1976,  fails  to  file  an  affidavit  of  assessment  work  cr 
notice  of  intention  to  hold  the  claim  on  or  before 
Cct.  22,  197S,  the  claim  is  properly  deemed  atandcned 
and  void. 

Alice_E_._Deetz , 48  IBLA  59  (May  29,  1980) 


Under  43  CFR  3833.  2—1  (a)  , the  owner  of  a mining 
claim  located  on  Federal  lands  on  or  before  Cct.  21, 
1976,  must  file  with  ELM  evidence  of  annual  assessment 
work  or  a notice  of  intention  to  hold  the  mining  claim 
on  or  before  Cct.  22,  1979,  or  on  or  before  Dec.  30  cf 
each  calendar  year  following  the  year  of  recording  with 
BLM,  whichever  is  sooner.  Filing  is  accomplished  when 
a document  is  delivered  to  and  received  by  the  proper 
office.  Failure  to  so  file  constitutes  abandonment  of 
the  claim  and  renders  the  claim  void. 

Johnnie  Finnegan.  Den  E.  Gordon.  Carl  Holder.  4 8 IE  I A 
79  (Bay  29,  1980) 


Where  the  owner  of  an  unpatented  mining  claim, 
located  by  a predecessor  in  1977,  fails  to  file  an  af- 
fidavit of  assessment  work  as  reguired  by  the  Federal 
land  Policy  and  Management  Act  of  1976,  43  U.S.C. 

§ 1744  (1976)  and  43  CFR  3833. 2— 1(c),  on  or  before 
Dec.  30  of  the  calendar  year  following  the  calendar 
year  in  which  the  claim  was  located,  the  claim  is 
properly  deemed  to  have  been  abandoned. 

White  Star  Foundation.  Inc..  48  IEIA  96  (May  29,  1980) 


Where  the  owners  cf  unpatented  mining  claims  lo- 
cated before  Cct.  21,  1976,  fail  to  file  copies  cf  the 
original  notices  of  location  with  the  proper  EIP  office 
on  or  before  Cct.  22,  1979,  their  claims  are  prcperly 
held  to  be  abandoned  and  void. 

Jean.Ci.le^pe r_et_a 1 . , 48  I E L A 103  (May  29,  1S8C) 


Under  43  U.S.C.  § 1744  (1976)  and  43  CFR  3833.2-1, 
3833.4,  where  the  owner  of  an  unpatented  mining  claim 
located  prior  to  Oct.  21,  1976,  fails  to  file  an  affi- 
davit of  annual  assessment  work  or  notice  of  intention 
to  hold  on  cr  before  Oct.  22,  1979,  his  claim  is  deemed 
conclusively  to  be  abandoned  and  to  be  null  and  vcid. 

Kenneth  K.  Parker.  48  I EL  A 129  (May  30,  1980) 

* h9  IBLA  166  (July  30,  I960) 


Under  43  CFR  3833.  2-1  (c),  the  owner  of  an  un- 
patented mining  claim  located  on  Federal  lands  after 
Cct.  21,  1976,  shall,  on  or  before  Lee.  30  of  each  cal- 
endar year  following  the  calendar  year  in  which  such 
claim  was  located,  file  in  the  proper  ELM  office  evi- 
dence of  annual  assessment  work  performed  during  the 
previous  assessment  year  or  a notice  of  intention  tc 
hold  the  mining  claim. 

Ronald  Foraker.  48  IBLA  132  (May  30,  1980) 


i!l!I!£_l£i!£lJS£ji££  * 4 8 I E L A 134  (May  30,  198C) 

--  Continued 
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James  V.  Brady.  51  I E L A 361  (Eec.  29,  I960) 

2oes_Associa tes , 50  IBLA  169  (Sept.  30,  1980) 


A claimant  who  has  located  a mining  claim  in  April 
1975  and  thereafter  records  his  notice  of  location 
simultaneously  with  his  filing  of  evidence  of  assess- 
ment work  in  May  1978  has  satisfied  the  requirements 
of  43  CFR  3833.2-1  (a)  by  filing  evidence  cf  assess- 
ment work  on  or  before  Dec.  30,  1979. 

Sober  t_W_j__  Per  kin , 48  IBLA  209  (June  16,  1980) 


Under  43  CFR  3833.2-1  (a),  the  owner  of  a mining 
claim  located  on  Federal  lands  on  or  before  Oct.  21, 
1976,  must  file  with  BLM  evidence  of  annual  assess- 
ment work  or  a notice  of  intention  to  hold  the  mining 
claim  on  or  before  Oct.  22,  1979,  or  on  or  before 
Dec.  30  of  each  calendar  year  following  the  year  of 
recording  with  BLM,  whichever  is  sooner.  Failure  to 
so  file  constitutes  abandonment  of  the  claim. 

A.  J.  Grady.  48  IBLA  218  (June  16,  1980) 


Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  Bureau  of  Land 
Management  office  on  or  before  Oct.  22,  1979,  or  on 
or  before  Dec.  30  of  each  calendar  year  following  the 
calendar  year  of  such  recording,  whichever  date  is 
sooner,  evidence  of  annual  assessment  work  performed 
during  the  preceding  assessment  year  or  a notice  of 
intention  to  hold  the  mining  claim.  Where  a mining 
claim  is  located  on  Aug.  20,  1970,  and  recorded  with 
BLM  on  Nov.  14,  1978,  the  evidence  of  assessment  work 
must  be  filed  with  BLM  on  or  before  Oct.  22,  1979. 
Where  evidence  of  assessment  work  is  not  filed,  the 
claim  is  conclusively  deemed  abandoned  and  void  pur- 
suant to  43  U.S.C.  § 1744(c)  (1976)  and  43  CFR 
3833.4  (a)  . 

A.  W.  Josue.  48  IBLA  225  (June  16,  1980) 


Where  the  Government  contests  the  validity  of  a 
mining  claim  for  nonperformance  of  annual  assessment 
work,  there  is  nothing  inherent  or  implied  in  that  ac- 
tion which  requires  a conclusion  that  the  claim  is  valid 
in  all  other  respects,  nor  may  the  bringing  of  such  an 
action  be  treated  as  tantamount  to  an  admission  by  the 
Government  that  "property  rights  in  the  claim  have  been 
established  by  the  making  of  a valid  location." 

Failure  to  maintain  a claim  by  doing  assessment 
work  each  year  may  constitute  evidence  of  abandonment. 
Independently,  a failure  to  substantially  comply  with 
the  requirement  that  annual  assessment  work  be  per- 
formed, 30  U.S.C.  § 28  (1976),  requires  a finding  that 
the  claim  has  not  been  "maintained"  within  the  meaning 
of  sec.  37  of  the  Mineral  Leasing  Act,  30  U.S.C.  $ 193 
(1976),  and  may  result  in  a forfeiture  of  the  claim. 
Hickel  v.  The_0  i l_Sha  le_Corp>,-  , 400  U.S.  48  (1970). 

United  States  v.  Catlin  Bohme  et  al..  United  States  v. 
Ixx£I!_Corpi_et_a  l.x_United_States_  v^Aida belle_Brown 
et_ali(  48  IBLA  267  (June  30,  1980)  ” ~87  i7d7~248 


Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit 
of  assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  before  Oct.  22,  1979,  the  claim  is  properly 
deemed  conclusively  to  have  been  abandoned. 

Margar et_Ji_Wilson , 49  IBLA  228  (Aug.  12,  1980) 

— Continued 


Under  sec.  314  cf  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  § 1744 
(1976),  and  43  CFR  3833.1-2,  3833.2-1,  and  2833.4,  the 
owner  of  a mining  claim  located  before  Cct.  21,  1976, 
must  file  a copy  of  the  official  record  of  the  notice 
or  certificate  of  location  and  a copy  cf  the  recorded 
affidavit  of  assessment  work  or  notice  of  intenticr  tc 
hold  the  claim,  with  the  proper  Eureau  of  Land  Manage- 
ment Cffice  cn  or  before  Cct.  22,  1979,  or  the  claim 
must  be  deemed  abandoned  and  void. 

John  Lincoln , Jr.  . 49  IBLA  335  (Aug.  25,  1 980) 


In  order  to  obtain  a temporary  deferment,  a claim- 
ant must  file  with  the  authorized  officer  of  the  prcper 
office  a petition  in  duplicate  requesting  such  defer- 
ment. The  applicant  must  attach  to  one  copy  thereof  a 
copy  of  the  notice  to  the  public  required  by  the  Act 
which  shows  that  it  has  been  filed  or  recorded  in  the 
office  in  which  the  notices  or  certificates  cf  location 
were  filed  or  recorded. 

A petition  for  deferment  of  annual  assessment  work 
is  properly  denied  where  a claimant's  mining  claims  and 
millsites  have  been  declared  null  and  void  by  the 
Department . 

Andrew  L,_Fj^eese,  50  IBLA  26  (Sept.  9,  1980) 

87  I.E.  395 


Pursuant  to  43  CFR  3833.2-1  (a),  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Cct.  21, 
1976,  must  have  filed  in  the  proper  ELM  office  cn  cr 
before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  calendar  year  cf  the  reccrd- 
ing  with  BLM  of  the  copy  of  the  notice  or  certificate 
of  location,  whichever  date  is  sooner,  evidence  cf  annual 
assessment  work  performed  during  the  preceding  assessment 
year  or  a notice  of  intention  to  hold  the  mining  claim. 

Milburn  Dowpey.  Eugene  A.  Cunningham.  50  I E L A 212 
(Sept.  30,  1980)  


Where  the  owners  of  an  unpatented  mining  claim 
located  prior  to  Oct.  21,  1976,  fail  to  file  an  affi- 
davit of  assessment  work  or  notice  of  intention  tc  held 
the  claim  on  or  before  Oct.  22,  1979,  having  filed  a 
copy  of  the  notice  of  location  with  ELM  during  calendar 
year  1978,  the  claim  is  properly  deemed  to  be  abandoned 
and  void  under  43  U.S.C.  § 1744(c)  (1976),  and  43  CFR 

3833.4. 

Where  appellants  assert  cn  appeal  that  evidence  of 
assessment  work  was  timely  mailed  to  ELM,  tut  there 
exists  no  record  of  its  receipt  the  documents  cannct  he 
considered  as  filed. 

Conald  C.  Vesely  et  al..  50  IBLA  277  (Cct.  6,  196C) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  § 1744 
(1976)  and  43  CFR  3833.1-2,  the  owner  of  a mining  claim 
located  before  Cct.  21,  1976,  must  file  a copy  cf  the 
official  record  of  the  notice  or  certificate  of  location 
with  the  prcper  Eureau  of  Land  Management  Office  cn  cr 
before  Oct.  22,  1979.  These  requirements  are  mandatory 
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and  failure  to  comply  is  deemed  conclusively  to  consti- 
tute an  abandonment  of  the  claim  by  the  owner. 

Cleo  May  Fresh.  Hariorie  P.  Deterts.  50  IBLA  363 
(Oct . ~ 16  , 1980) 


Under  sec.  314(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  and  43  CFR  3833.2-1,  the  owner 
of  an  unpatented  mining  claim  located  on  cr  before 
Oct.  21,  1976,  was  required  to  file  with  BLM  evidence 
of  assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  before  Oct.  22,  1979.  Failure  to  so  file 
constitutes  conclusive  abandonment  of  the  claim  and 
renders  it  void. 

Pe ter_a nd_Ri nda_ Ha sso n , 51  IBLA  17  (Oct.  28,  1980) 


Under  43  U.S.C.  § 1744  (1976)  and  43  CFR  3833.2-1, 
3833.4,  where  the  owner  of  an  unpatented  mining  claim 
located  prior  to  Oct.  21,  1976,  fails  to  file  on  cr 
before  Oct.  22,  1979,  an  affidavit  of  annual  assessment 
work  or  notice  of  intention  to  hold,  the  claim  must  be 
deemed  abandoned  and  void. 

Pearl  Kelly.  51  IBLA  185  (Dec.  2,  1980) 


Under  43  U.S.C.  5 1744(a)  (1976)  and  43  CFR 

3833.2-1  (c),  the  owner  of  an  unpatented  mining  claim 
located  on  Federal  lands  after  Oct.  21,  1976,  must  on 
or  before  Dec.  30  of  each  calendar  year  following  the 
calendar  year  in  which  such  claim  was  located,  file  in 
the  proper  BLM  office  evidence  of  annual  assessment 
work  performed  during  the  previous  assessment  year  or 
a notice  of  intention  to  hold  the  mining  claim,  or  the 
claim  must  be  presumed  abandoned  and  void. 

Santa  Monica  Hospital  Medical  Center  Foundation , 

51  IBLA  194  (Dec.~5,  1980) 


COMMON  VARIETIES  OF  MINERALS 
Generally; 

In  order  to  establish  that  a type  of  stone  mate- 
rial is  not  a common  variety  under  the  Act  of  July  23, 
1955,  a mining  claimant  must  demonstrate  that:  (1) 

the  mineral  deposit  has  a unique  property,  and  (2)  the 
unique  property  gives  the  deposit  a distinct  and  spe- 
cial value.  Where  evidence  does  not  establish  that 
slate  in  a particular  deposit  has  a unique  property 
which  imparts  a distinct  and  special  value,  distin- 
guishable from  other  slate  the  deposit  is  a common 
variety  of  stone  within  the  meaning  of  the  Act  of 
July  23,  1955. 

Without  evidence  that  quartz  has  a property  giving 
it  a special  and  distinct  value,  it  is  a common  variety 
no  longer  locatable  under  the  mining  laws.  The  test  of 
"uncommonness"  is  not  met  by  speculation  that  attrac- 
tive bits  of  quartz  could  be  sold  to  tourists  and 
rockhounds. 

United_States_Vj._Jose£h_R . and  Aletha_Henr i , 46  I E L A 
221  (Mar.  27,  1980) 


Material  which  is  principally  valuable  for  use  as 
fill,  sub-base,  ballast,  riprap,  or  barrow,  for  which 
ordinary  earth  or  rock  may  be  used,  is  not  locatable 
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under  the  mining  laws  and  was  net  locatable  pricr  to 
July  23,  1955. 

United  States  v.  W.  G.  Nickol.  Eva  Rose  Nickol,  47  IELA 
183  (May  7,  1980) 


Without  evidence  that  limestone  has  a property 
giving  it  a special  and  distinct  value,  it  is  a ccmmcn 
variety  no  longer  locatable  under  the  United  States 
mining  laws.  The  test  of  "uncommonness"  is  net  met 
by  speculation  that  the  mineral  material  might  be 
extracted  in  blocks  of  sufficient  size  as  tc  permit 
slats  suitable  for  making  table  tops  or  other  ornamen- 
tal use. 

United  States  v.  Joseph  J.  Segna  et  al..  49  IELA  73 
(July  227  1 96  0) - 


Sec.  3 of  the  Surface  Resources  Act  of  July  23, 
1955,  69  Stat.  367,  368,  30  U.S.C.  5 611  (1976), 
declared  that  common  varieties  of  sand  and  gravel 
are  not  valuable  mineral  deposits  under  the  mining 
laws.  In  order  for  a claim  for  such  material  tc  be 
sustained  as  validated  by  a discovery,  the  prudent 
man-marketability  test  of  discovery  of  a valuable 
mineral  deposit  must  have  teen  met  at  the  date  cf  the 
Act,  and  reasonably  continuously  thereafter. 

United_States_v ._Albert  Martinez  et  alif  49  IE1A  36C 
(AugT  29  , 1980)”  ~ 67  1. 1 . 366 


CONTESTS 

Where  a mining  claim  contestee  fails  tc  appear  at 
a contest  hearing  and  merely  sends  a message  stating 
that  he  will  not  appear,  without  stating  the  reasons 
for  his  absence,  a subsequent  motion  to  reschedule  the 
hearing  and  reopen  the  record  is  properly  denied,  as 
the  regulations  provide  that  a postponement  may  be 
granted  only  pursuant  to  a request  made  no  later  than 
the  hearing  date  and  stating  in  detail  the  reasens  why 
a postponement  is  necessary. 

The  asserted  inability  of  a contestee  to  drive 
an  automobile  due  to  his  taking  medication  is  net  an 
extreme  emergency  which  justifies  beyond  question  the 
granting  of  a postponement  of  the  hearing  where  it 
is  not  impossible  to  get  to  a hearing  site  by  public 
transportation.  Nor  is  restricted  mobility  due  tc 
arthritis  justification  for  a postponement  where  the 
record  shows  that  it  is  an  ongoing  condition  which 
could  have  been  anticipated,  and  that  tr ans por t a t icn 
to  the  hearing  site  could  have  been  arranged  by  exer- 
cise of  proper  diligence. 

When  the  Government  contests  a mining  claim  on  a 
charge  of  no  discovery,  it  tears  the  burden  cf  geirg 
forward  with  sufficient  evidence  tc  establish  a prima 
facie  case;  the  burden  then  shifts  to  the  claimant  tc 
show  by  a preponderance  of  the  evidence  that  a discov- 
ery has  been  made.  The  Government  has  established  a 
prima  facie  case  when  a mineral  examiner  testifies  that 
he  has  examined  a claim  and  found  the  mineral  values 
insufficient  to  support  a finding  of  discovery. 

Where  a party  fails  to  appear  or  participate  in 
a hearing  as  scheduled  even  though  no  order  postponing 
the  hearing  has  been  issued,  the  merits  of  the  case  may 
be  reached  and  decided  on  the  basis  of  the  record  as 
completed  at  the  hearing,  despite  the  absence  of  evi- 
dence in  support  of  the  party's  case. 

New  evidence  offered  on  appeal  after  an  initial 
decision  is  rendered  by  an  Administrative  law  Judge  may 
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not  be  considered  or  relied  upon  in  making  a final  de- 
cision but  may  only  be  considered  to  determine  if  there 
should  be  a further  hearing. 

United_States_vi_Richard_Hi_Franklin , 45  IELA  54 
(Jan.  14,  1980) 


When  land  is  withdrawn  from  all  forms  cf  entry, 
location,  and  exploration  subsequent  to  location  of 
a mining  claim,  the  validity  of  such  claim  cannot  be 
recognized  unless  (1)  it  was  perfected  by  a discovery 
at  the  time  of  withdrawal,  and  (2)  it  has  been  continu- 
ously supported  by  the  same  discovery  to  the  present; 
that  is,  at  the  time  of  the  hearing. 

A decision  in  1959  withdrawing  charges  of  lack  of 
discovery  is  not  res  judicata  as  to  subsequent  inquiry. 
The  earlier  decision  merely  established  that  claimants' 
possessory  interest  in  claims  had  not  been  extinguished 
by  Act  of  May  27,  1955,  69  Stat.  67,  withdrawing  lands 
from  all  forms  of  mining  activity.  Unless  and  until 
patent  issues,  title  to  the  claims  in  controversy  re- 
mains in  the  United  States,  and  it  may  inguire  into  the 
extent  and  validity  of  rights  claimed  against  it. 

When  the  Government  contests  the  validity  of  a 
mining  claim,  it  has  only  the  burden  of  establishing  a 
prima  facie  case;  the  burden  then  shifts  to  the  contes- 
tee,  who  is  proponent  of  a claim  or  right  against  the 
United  States,  to  adduce  evidence  which  by  a preponder- 
ance affirmatively  demonstrates  the  validity  of  the 
claim  and  thus  that  the  charges  are  untrue. 

Where  an  alleged  point  of  discovery  is  inaccessi- 
ble by  reason  of  caving,  responsibility  for  restoring 
accessibility  for  purpose  of  mineral  examination  lies 
with  contestees.  In  no  case  will  the  Government's  min- 
eral examiner  be  reguired  to  perform  discovery  work  for 
the  claimant,  to  explore  beyond  the  claimant's  exposed 
workings,  or  to  rehabilitate  discovery  points  for  the 
clai ma  nt . 

Where  mineral  reports  submitted  in  connection  with 
a previous  contest  recited  only  that  a valuable  mineral 
had  been  discovered,  but  failed  to  include  a mineral 
examiner's  assessment  of  the  guantity  and  guality  of 
the  valuable  mineral,  marketability,  or  costs  of  ex- 
traction and  transportation,  and  where  the  uncontra- 
dicted opinion  of  the  Government's  witness  was  that  the 
sampling  method  was  improper,  the  Administrative  Law 
Judge  was  correct  in  according  little  weight  to  the 
reports . 

United  States  v.  Richard  G.  Clemans  et  al..  45  IBLA  64 
(Jan.  177  1980)  - ~ ' 


A Forest  Service  special  use  permit  issued  to  a 
state  agency  does  not  constitute  a withdrawal  of  the 
land  involved  from  appropriation  under  the  mining  law, 
and  a contest  will  not  lie  against  a subsequently  lo- 
cated mining  claim  on  a charge  that  a portion  of  the 
claim  is  void  to  the  extent  that  it  includes  land  em- 
braced by  the  permit. 

Where  the  Government  contests  mining  claims  on  a 
charge  of  lack  of  discovery  of  a valuable  mineral  de- 
posit prior  to  the  date  when  such  minerals  were  no 
longer  subject  to  location,  the  claimant,  as  proponent 
of  the  rule,  has  the  ultimate  burden  of  proof  as  to 
validity  of  the  claim.  The  Government,  however,  must 
initially  present  sufficient  evidence  to  establish  a 
prima  facie  case.  The  burden  then  shifts  to  the  claim- 
ant to  show  by  a preponderance  of  credible  evidence 
that  a discovery  has  been  made  on  each  claim. 

In  determining  the  validity  of  a mining  claim  in  a 
Government  contest,  the  entire  evidentiary  record  must 
be  considered.  If  the  Government  fails  to  make  a suf- 
ficient prima  facie  case  against  a mining  claim,  the 
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claimant  may  move  to  have  the  contest  dismissed  and 
rest  his  case.  However,  when  the  claimant  goes  forward 
with  his  evidence,  the  Administrative  Law  Judge  must 
consider  the  evidence  presented  and  weigh  it  in  accord- 
ance with  its  probative  value.  In  choosing  to  rebut 
the  case,  the  claimant  bears  the  burden  of  doing  sc  by 
a preponderance  of  the  evidence  and  tears  the  risk  cf 
ncnpersuasion  if  he  fails. 

In  a mining  contest,  a matter  not  charged  in  the 
complaint  cannot  be  used  as  a ground  to  invalidate  a 
claim,  unless  it  has  been  raised  at  the  hearing  and 
the  ccntestee  has  not  objected. 

United  States  v.  Clare  Williamson  and  Lapine  Pumice 

IBLA_264  (Feb.  47~1980)  ~ ~87  l7  "E . 34 


Where,  in  the  hearing  cf  a mining  claim  contest  in 
which  the  presence  of  a mineral  deposit  within  the  lim- 
its of  a claim  is  at  issue  and  the  claim  is  accessible, 
it  is  established  that  the  Government  mineral  examiner 
made  no  professional  examination  of  certain  of  the  con- 
tested claims,  the  testimony  of  the  Government  mineral 
examiner,  without  more,  is  insufficient  to  establish  a 
prima  facie  case  of  invalidity. 

The  mere  fact  that  mining  claims  are  allegedly 
located  in  the  same  kind  of  area  with  the  same  tcpcgra- 
phy  as  other  claims  where  there  has  been  no  discovery 
does  not,  without  more,  support  the  conclusion  that 
there  is  no  discovery  on  the  former  claims.  Geclcgic 
inference  drawn  from  such  alleged  similarities  is  in- 
sufficient by  itself  to  show  that  no  discovery  has  teen 
made  on  the  claims. 

Uncontradicted  evidence  of  nonproducticn  of  a min- 
ing claim,  which  has  continued  over  a period  of  years, 
is  sufficient,  without  more,  to  establish  a prima  facie 
case  of  invalidity  cf  the  mining  claim. 

United  States  v.  Gerald  Hess.  46  IELA  1 (Feb.  13,  158C) 


Where  a Government  contest  complaint  against  a 
mining  claim  contains  charges  which,  if  proved,  would 
render  the  claim  invalid,  and  the  ccntestee  fails  tc 
file  an  answer  to  the  complaint  in  accordance  with 
Departmental  regulations,  the  allegations  of  the  com- 
plaint will  be  taken  as  admitted  by  the  contestee,  and 
the  claim  is  properly  declared  null  and  void.  The  Sec- 
retary is  without  authority  to  waive  the  regulations  tc 
permit  the  late  filing  of  an  answer. 

United  States  v.  Dan  Seelinqet.  46  IELA  76  (Feb.  22, 
(I960) 


The  BLM  may  not  summarily  reject  a mineral  patent 
application  on  the  face  of  the  record  for  reasons  re- 
lated to  disputed  issues  of  fact  without  notice  and  an 
opportunity  for  hearing. 

Big  Hern  Limestone  Co..  46  IBLA  98  (Feb.  28,  1980) 


When  the  Government  contests  a mining  claim  cn  a 
charge  of  lack  of  discovery,  the  Government  has  the 
burden  of  proving  a prima  facie  case;  the  burden  then 
shifts  to  the  mining  claimant  to  prove  by  a preponder- 
ance of  the  evidence  that  discovery  exists. 

United  States  v.  Ludwig  G.  Bosenkranz.  46  IEIA  109 
(Feb.  29,  I960) 
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HIM  NG_£ L A I H S — Con  t i n u e a 
CONTESTS — Continued 

When  the  Government  contests  a mining  claim  cn  a 
charge  of  no  discovery,  it  has  by  practice  assumed  the 
burden  of  going  forward  with  sufficient  evidence  to  es- 
tablish a prima  facie  case;  when  it  has  dene  so,  the 
burden  shifts  to  the  claimant  to  show  by  a preponder- 
ance of  the  evidence  that  a discovery  has  been  made  and 
still  exists  within  the  limits  of  the  claim. 

United_States_vi_Joseph_B_._and_A  le  tha_Hen  r i , 9 6 IE  LA 
221  (MarT  21~  1980) 


When  the  Government  contests  a mining  claim  on  a 
charge  of  lack  of  discovery  of  a valuable  mineral  de- 
posit, it  has  assumed  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a prima  facie  case; 
the  burden  then  shifts  to  the  claimant  to  shew  by  a 
preponderance  of  the  evidence  that  a discovery  has  been 
made. 

United_States_vi_James_S_i_Sette , 4 6 IBLA  335  (Apr.  4, 
1960) 


When  the  Government  contests  mining  claims  on  a 
charge  of  no  discovery,  it  assumes  the  burden  of  going 
forward  with  sufficient  evidence  to  establish  a prima 
facie  case.  When  it  has  done  so,  the  burden  shifts  to 
the  claimants  to  show,  by  a preponderance  of  the  evi- 
dence, that  a discovery  of  a valuable  mineral  deposit 
has  been  made  and  still  exists  within  the  limits  of 
each  claim  under  contest. 

The  decision  of  an  Administrative  Law  Judge  will 
not  be  disturbed  on  appeal  where  the  preponderance 
of  the  evidence  supports  the  result  reached,  and  the 
appellants  have  not  pointed  out  any  error  in  the 
decision. 

United  States  v.  Roy  Peterson  S Charles  B.  Sweet , 

47  IBLA  92  (Apr.  23,  1980)  ~~ ~ 


When  the  Government  contests  a mining  claim  on  a 
charge  of  lack  of  discovery  of  a valuable  mineral  de- 
posit, it  has  assumed  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a prima  facie  case; 
the  burden  then  shifts  to  the  claimant  to  show  by  a 
preponderance  of  the  evidence  that  a discovery  has  been 
made.  Government  mineral  examiners  are  not  required  to 
perform  discovery  work  for  claimants  nor  to  explore  be- 
yond a claimant's  workings. 

United  States_v._Robert  Chambers,  47  IBLA  102  (Apr.  23, 
1980) 


Failure  to  file  a timely  answer  to  a mining  claim 
contest  complaint  will  result  in  the  charges  in  the 
complaint  being  taken  as  admitted  and  the  case  being 
decided  without  a hearing. 

United_States  v._William  E._Soren,  47  IBLA  226  (Hay  13, 
1980) 


Absent  a patent  application,  the  dismissal  cf  a 
contest  complaint  by  an  Administrative  Law  Judge  does 
not  establish  the  validity  of  the  claim,  hut  merely 
establishes  that,  on  the  issues  raised  by  the  evidence, 
the  contestee  has  preponderated.  Therefore,  there  is 
no  requirement,  beyond  preponderation  as  to  the  issues 
raised  by  the  evidence,  that  a mining  claimant  affirma- 
tively establish  the  validity  of  a claim. 

United  States  v.  George  C.  Hooker  et  al..  48  IBLA  22 
(Hay  27,  1980)  ~ " 


MINING  CLAIMS — Con t i n ue d 
CONTESTS — Continued 

The  assertion  that  annual  assessment  work  has  not 
been  performed  is  the  assertion  of  a negative  fact.  If 
an  examination  of  the  mining  claims  and  the  nearby  lands 
does  not  reveal  the  accomplishment  of  the  reguired  werk, 
and  there  is  no  record  of  any  such  work  having  teen  per- 
formed, then  evidence  to  this  effect  would  be  sufficient 
to  establish  a prima  facie  case.  It  would  then  devolve 
upon  the  claimant  to  show  by  a preponderance  of  the 
countervailing  evidence  that  he  has  substantially  com- 
plied with  the  statute. 

In  a Government  contest  proceeding  to  determine  the 
validity  of  a mining  claim,  the  claimant  is  always  the 
proponent  of  the  rule  or  order,  always  the  cne  claiming 
to  have  earned  the  benefit  of  the  mining  laws  through 
his  compliance  therewith.  Begardless  of  whether  the 
issue  on  which  the  validity  of  the  claim  rests  is  dis- 
covery, mode  of  location,  or  performance  of  assessment 
work,  the  relative  position  and  obligation  of  the  con- 
testant and  the  contestee  remain  the  same. 

Where  the  Government  contests  the  validity  of  a 
mining  claim  for  nonperformance  of  annual  assessment 
work,  there  is  nothing  inherent  or  implied  in  that  ac- 
tion which  requires  a conclusion  that  the  claim  is  valid 
in  all  other  respects,  nor  may  the  bringing  cf  such  an 
action  be  treated  as  tantamount  to  an  admission  by  the 
Government  that  "property  rights  in  the  claim  have  been 
established  by  the  making  of  a valid  location." 

United  States  v.  Catlin  Bohme  et  al..  United  States  v. 
Exxon_Corp_.  et  al.  . United  States  v.  Aidate lle_Jrc wn 
et~al"~48  I E L A~ 2 67  (June  30,  19807"  ~87  I. FI  248 


When  the  United  States  contests  a mining  claim,  it 
has  assumed  only  the  burden  of  going  forward  with  suf- 
ficient evidence  to  establish  a prima  facie  case  cn  the 
charges  in  the  contest  complaint.  The  burden  then 
shifts  to  the  contestee  to  refute,  by  a preponderance 
of  the  evidence,  the  Government's  case.  The  United 
States  has  established  a prima  facie  case  when  a quali- 
fied Government  mining  engineer  testifies  that  be  has 
examined  the  claim  and  found  the  mineral  values  insuf- 
ficient to  support  the  discovery  of  a valuable  mineral 
deposit. 

It  is  incumbent  upon  a mining  claimant  tc  keep  his 
discovery  points  available  for  inspection  by  Government 
mineral  examiners.  Where  he  does  not,  he  assumes  the 
risk  that  the  mineral  examiner  will  not  be  able  tc  ver- 
ify the  discovery  of  the  alleged  mineral  deposit. 

Unit  ed_States_v_._Ubehebe  Lead  Hines  Co.  , 49  IEIA  1 
(July  15,  1980) 


When  the  Government  contests  a mining  claim  cn 
a charge  of  no  discovery,  it  assumes  the  burden  of 
going  forward  with  sufficient  evidence  to  establish  a 
prima  facie  case;  the  burden  then  shifts  to  the  claim- 
ant to  overcome  that  showing  by  a preponderance  cf  the 
evidence. 

United  States  v.  Joseph  J.  Seqna  et  a 1_.  , 49  IEIA  73 
(July  22,  I960) 


Where  facts  and  law  are  properly  set  ferth  and 
applied  in  Administrative  Law  Judge  decision  holding 
lode  mining  claims  void  for  lack  of  discovery,  and 
appellant  has  made  no  showing  that  the  decision  is  in 
error,  the  decision  may  be  adopted  by  the  Eoard  cf  land 
Appeals  and  affirmed. 

United_States_yi_Keith_Lindsey , 49  IELA  344  (Aug.  25, 
1980) 
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CONTESTS — Continued 

When  the  Government  contests  a mining  claim,  it 
bears  only  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a prima  facie  case;  the  burden 
then  shifts  to  the  claimant  to  overcome  this  showing  by 
a preponderance  of  the  evidence. 

Where  a Government  mineral  examiner  testifies  that 
he  has  examined  a mining  claim  and  found  the  mineral 
values  insufficient  to  support  a finding  cf  discovery, 
a prima  facie  case  has  been  established. 

Onit ed_States_v . Charles_M.  Ledf ord_et_al . , 49  IELA 
353  ( AugT  29,  1980~" 


When  the  Government  contests  a mining  claim  on 
a charge  of  lack  of  discovery  of  a valuable  mineral 
deposit,  it  has  assumed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a prima  facie 
case.  Where  a Government  mineral  examiner  testifies 
that  he  has  examined  a claim  and  found  the  quantity 
of  minerals  insufficient  to  support  a finding  of  dis- 
covery, a prima  facie  case  of  invalidity  has  been 
established  and  the  burden  shifts  to  the  claimants 
to  show  by  a preponderance  of  the  evidence  that  a 
discovery  has  been  made. 

Where  there  is  not  sufficient  reason  shown  to 
disturb  an  Administrative  Law  Judge's  finding  that  the 
prudent  man-marketability  test  was  met  as  of  July  23, 
1955,  and  continuously  thereafter  by  mining  claimants 
who  extracted  and  profitably  sold  sand  and  gravel  from 
the  claims  prior  to  that  date  and  continuously  there- 
after, the  decision  will  be  sustained  on  appeal. 

The  Board  of  Land  Appeals  will  not  order  a further 
hearing  in  a mining  claim  contest  case  where  a patent 
application  has  been  filed  merely  because  the  evidenti- 
ary record  is  inadequate  to  invalidate  the  claims  for 
lack  of  a discovery  of  a valuable  mineral  deposit,  if 
the  claimant  is  found  to  have  met  the  discovery  test. 

United  States  v.  Albert  Martinez  et  al..  49  IBLA  360 
lAug.  29,  1980)  87  I.D.  386 


The  motivation  of  any  Government  agency  in  ini- 
tiating a contest  against  mining  claims  is  irrelevant. 
The  fact  that  such  contest  challenges  the  validity  of 
certain  mining  claims  and  not  of  others  in  the  same 
general  area  does  not  constitute  a denial  of  due  pro- 
cess. The  Board  of  Land  Appeals  cannot  abnegate  its 
responsibility  to  determine  the  validity  of  mining 
claims  when  that  issue  is  presented  upon  appeal,  and 
where  that  issue  is  so  presented,  mining  claims  prop- 
erly are  declared  null  and  void  upon  a showing  of  lack 
of  discovery  of  a valuable  mineral  deposit  upon  the 
claims. 

When  the  Government  contests  a mining  claim  on  a 
charge  of  lack  of  discovery  of  a valuable  mineral  de- 
posit, it  has  assumed  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a prima  facie  case; 
the  burden  then  shifts  to  the  claimant  to  overcome  that 
showing  by  a preponderance  of  the  evidence. 

Government  mineral  examiners  are  not  required  to 
perform  discovery  work  for  claimants  nor  to  explore 
beyond  a claimant's  workings.  It  is  incumbent  upon  a 
mining  claimant  to  keep  his  discovery  points  available 
for  inspection  by  Government  mineral  examiners.  Where 
he  does  not,  he  assumes  the  risk  that  the  mineral  exam- 
iner will  not  be  able  to  verify  the  discovery  of  the 
alleged  mineral  deposit,  and  his  unsupported  argument 
that  the  samples  taken  by  the  examiner  are  net  repre- 
sentative will  be  rejected. 

United  States  v.  R.  H.  MacLauqhlin.  Christine 
HscLaughlin , 50  IBLA  176  (Sept.  30,  1980) 


MINING  CLAIMS --Continued 
CONTESTS — Continued 

The  procedure  followed  by  the  Eepartment  of  the 
Interior  in  the  initiation  of  mining  contest  cases  is 
in  compliance  with  the  due  process  clause  of  the  United 
States  Constitution  and  the  Administrative  Procedure 
Act,  5 U.S.C.  5 551  (1976) . 

United-States  v_.  Mary  E.  Gray.  50  IEIA  209  (Sept.  3C, 
1980)  ' 


When  a Eureau  of  Land  Management  decision  declares 
mining  claims  abandoned  and  void  for  failure  to  timely 
file  a copy  cf  evidence  of  assessment  work  cr  nctice  cf 
intention  tc  hold  as  required  by  43  U.S.C.  § 1744  (1976) 
(FLEMA)  and  43  CFE  3833.2-l(a),  and  cn  appeal  an  asser- 
tion is  made  that  the  material  was  properly  submitted 
but  under  a different  spelling  of  the  name  of  the  claims, 
the  decision  may  be  set  aside  and  the  case  remanded  fer 
review. 

Rudolph  S.  Eobnik.  50  IBLA  225  (Sept.  30,  1S8C) 


When  the  Government  contests  mining  claims  cr  a 
charge  of  no  discovery,  it  assumes  the  burden  of  going 
forward  with  sufficient  evidence  to  establish  a prima 
facie  case.  When  it  has  done  so,  the  burden  shifts  tc 
the  claimants  to  show,  by  a preponderance  of  the  evi- 
dence, that  a discovery  of  a valuable  mineral  depcsit 
has  been  made  and  still  exists  within  the  limits  cf 
each  claim  under  contest. 

The  motivation  of  any  Government  agency  in  initi- 
ating a contest  against  mining  claims  is  irrelevant. 

The  Eoard  of  Land  Appeals  cannot  abnegate  its  respon- 
sibility to  determine  the  validity  of  mining  claims 
when  that  issue  is  presented  upon  appeal,  and  where 
that  issue  is  so  presented,  mining  claims  properly  are 
declared  null  and  void  upon  a showing  of  lack  of  dis- 
covery of  a valuable  mineral  deposit  upon  the  claims. 

A second  hearing  of  a Government  mining  contest 
will  not  be  afforded  where  a claimant  was  given  nctice 
and  an  opportunity  to  appear  at  a hearing,  where  he 
was  actually  present  at  the  hearing,  and  where  nothing 
has  been  submitted  which  suggests  that  another  hearing 
would  produce  a different  result.  A petition  to  reopen 
a hearing  of  a Government  mining  contest  will  be  denied 
when  the  contestee  offers  no  valid  justification  for 
the  neglect  to  offer  evidence  which  was  cr  could  have 
teen  available  at  the  original  hearing.  A further 
hearing  will  not  be  ordered  merely  to  afford  a claim- 
ant an  additional  opportunity  to  explore  and  make  a 
discovery . 

United  States  v.  Leon  R.  Whitney.  Cesar  T.  Hernandez , 

51  TelA~73  "(Cct . 31  , 1980)  


When  the  Government  contests  a mining  claim,  it 
tears  only  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a prima  facie  case;  the  burden 
then  shifts  to  the  claimant  to  show  by  a preponderance 
of  the  evidence  that  a discovery  has  been  made  and  is 
present  within  the  limits  of  the  claim. 

Government  mineral  examiners  are  not  required  tc 
perform  discovery  work  for  claimants  nor  tc  explore 
beyond  a claimant's  discovery  points.  It  is  incumbent 
upon  a mining  claimant  to  keep  his  discovery  points 
available  for  inspection  by  Government  mineral  examin- 
ers. Where  he  does  not,  he  assumes  the  risk  that  the 
mineral  examiner  will  not  be  able  to  verify  the  discov- 
ery of  the  alleged  mineral  deposit,  and  his  unsupported 
argument  that  the  samples  taken  by  the  examiner  are  not 
representative  will  be  rejected. 

United  States  v.  Ernest  L.  and  Evelyn  E.  Erunskill , 

51  IE  I A~1 9 9 ( Eec . 57~1980jT 


M IN ING_CLAiH S — Continued 
CONTESTS — Continued 

When  the  Government  contests  a mining  claim,  it 
bears  only  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a prima  facie  case;  the  burden 
then  shifts  to  the  claimant  to  show  by  a preponderance 
of  the  evidence  that  a discovery  has  been  made  and  is 
present  within  the  limits  of  the  claim. 

where  a Government  mineral  examiner  testifies 
that  he  has  examined  a mining  claim  and  found  the  min- 
eral values  insufficient  to  support  a finding  of  dis- 
covery, a prima  facie  case  has  been  established,  and 
if  not  rebutted,  the  mining  claim  is  properly  declared 
invalid . 

United_States_v ,_Paul  Watkins,  51  IBLA  255  (Eec.  15, 
1980) 


When  the  United  States  contests  a mining  claim  it 
has  by  practice  assumed  only  the  burden  of  going  for- 
ward with  sufficient  evidence  to  establish  a prima 
facie  case  on  the  charges  in  the  contest  complaint;  the 
burden  then  shifts  to  the  contestee  to  refute,  by  a 
preponderance  of  the  evidence,  the  Government's  case. 

The  United  States  has  established  a prima  facie 
case  of  the  invalidity  of  a mining  claim  when  a quali- 
fied Government  mining  examiner  testifies  that  he  has 
examined  the  claim  and  found  the  mineral  values  insuf- 
ficient to  support  the  discovery  of  a valuable  deposit. 

United  States  vi_Wi_S. _Wood_et  alir  51  IBLA  301 
lDecT“l87  198  0)"  87  I.E.  628 


DETEB  MINA  TION  OF  VALIDITI 

When  land  is  withdrawn  from  all  forms  of  entry, 
location,  and  exploration  subsequent  to  location  of 
a mining  claim,  the  validity  of  such  claim  cannot  be 
recognized  unless  (1)  it  was  perfected  by  a discovery 
at  the  time  of  withdrawal,  and  (2)  it  has  been  continu- 
ously supported  by  the  same  discovery  to  the  present; 
that  is,  at  the  time  of  the  hearing. 

A decision  in  1959  withdrawing  charges  of  lack  of 
discovery  is  not  res  judicata  as  to  subsequent  inquiry. 
The  earlier  decision  merely  established  that  claimants' 
possessory  interest  in  claims  had  not  been  extinguished 
by  Act  of  May  27,  1955,  69  Stat.  67,  withdrawing  lands 
from  all  forms  of  mining  activity.  Unless  and  until 
patent  issues,  title  to  the  claims  in  controversy  re- 
mains in  the  United  States,  and  it  may  inquire  into  the 
extent  and  validity  of  rights  claimed  against  it. 

Where  an  alleged  point  of  discovery  is  inaccessi- 
ble by  reason  of  caving,  responsibility  for  restoring 
accessibility  for  purpose  of  mineral  examination  lies 
with  contestees.  In  no  case  will  the  Government's  min- 
eral examiner  be  required  to  perform  discovery  work  for 
the  claimant,  to  explore  beyond  the  claimant's  exposed 
workings,  or  to  rehabilitate  discovery  points  for  the 
claimant. 

United  States  v.  Richard  G.  Clemans  et  al. , 4 5 I El  A 6 4 
(Jan.  17,  1980) 


Mining  claims  are  properly  declared  null  and  void 
ab  initio  when  they  are  located  during  a period  when 
the  lands  are  withdrawn  from  entry  under  the  mining 
laws.  However,  under  30  U.S.C.  § 38  (1976),  if  a per- 
son or  predecessors-in-interest  have  held  and  worked 
the  claims  for  a period  of  time  equal  to  that  pre- 
scribed by  the  state  statute  of  limitations  for  adverse 
possession  of  mining  claims,  during  which  period  the 
land  was  open  to  mineral  location,  that  person  is 
deemed  to  have  made  proper  locations.  Whether  the  lo- 
cations are  valid  depends  on  whether  discoveries  have 
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been  made  on  each  claim  within  the  meaning  cf  tte  min- 
ing laws. 

Eolores_Olsen  and  Wesley  E.  Mace,  et  al..  45  IELA  232 
(Feb7  4 ,~198  07 


When  land  is  withdrawn  from  location  under  the 
mining  laws  subsequent  to  the  location  of  a mining 
claim,  the  claim  must  be  supported  by  discovery  at  the 
date  of  withdrawal  to  be  valid. 

If  a mining  claimant  locates  a group  cf  claims,  he 
must  establish  discovery  for  each  claim  that  he  seeks 
to  validate. 

Where  the  Government  contests  mining  claims  cn  a 
charge  of  lack  of  discovery  of  a valuable  mineral  de- 
posit prior  to  the  date  when  such  minerals  were  nc 
longer  subject  to  location,  the  claimant,  as  proponent 
of  the  rule,  has  the  ultimate  burden  of  proof  as  to 
validity  of  the  claim.  The  Government,  however,  must 
initially  present  sufficient  evidence  to  establish  a 
prima  facie  case.  The  burden  then  shifts  to  the  claim- 
ant to  show  by  a preponderance  of  credible  evidence 
that  a discovery  has  been  made  on  each  claim. 

Land  is  mineral  in  character  when  known  conditions 
engender  the  belief  that  the  land  contains  mineral  cf 
such  quantity  and  quality  as  to  render  its  extraction 
profitable  and  justify  expenditures  to  that  end.  The 
charge  that  the  lands  emtraced  by  a mining  claim  are 
not  mineral  in  character  can  raise  two  discrete  issues. 
First,  it  can  challenge  the  validity  cf  the  entire 
claim.  Alternatively,  it  can  be  applied  to  placer 
claims  which  are  supported  by  a discovery,  with  the 
effect  that  the  claimant  must  show  that  each  10  acres 
of  the  claim  are  mineral  in  character. 

The  charge  of  invalidity  due  to  the  presence  cf 
excess  reserves  admits  that  the  mineral,  qua  mineral, 
exists  within  additional  claims,  but  raises  the  conten- 
tion that  because  of  the  quantity  of  mineral  present  in 
unchallenged  claims  owned  by  the  mineral  claimant,  the 
mineral  in  the  challenged  claims  would  have  no  market 
and  thus  is  essentially  valueless. 

A valid  mining  claim  for  lands  previously  with- 
drawn from  location  must  be  supported  by  discovery  as 
of  the  date  cf  withdrawal  and  a showing  that  market- 
ability has  continued  since  discovery  and  the  minerals 
can  presently  be  profitably  extracted. 

United  States  v.  Clare  Williamson  and  Lapine  Pumice 
Coi#  45  iilA  264  (Feb.  47  1980)”  ~ 87  I.E.  34 


Ihe  ELM  may  not  summarily  reject  a mineral  patent 
application  cn  the  face  of  the  record  for  reasons  re- 
lated to  disputed  issues  of  fact  without  notice  and  an 
opportunity  for  hearing. 

Big_ Hot n_ Lime stone_Co_.  , 46  IELA  98  (Feb.  26,  I960) 


If  a mining  claim  is  located  after  Oct.  21,  1976, 
and  the  locator  fails  to  record  the  claims  with  the 
proper  State  Cffice  of  the  Eureau  of  Land  Management 
within  9C  days  afterward,  the  Department  must  conclu- 
sively deem  the  claims  abandoned  and  declare  them  null 
and  void.  The  fact  that  the  claimant  was  not  notified 
of  the  rejection  of  his  filings  soon  enough  to  enable 
him  to  relocate  the  claims  prior  to  a time  when  any 
intervening  claims  of  right  may  have  arisen  does  net 
permit  the  Department  to  withhold  the  consequences  cf 
invalidity  mandated  by  the  statute. 

George_E.._Du  1 1 1 > **6  IBLA  127  (Feb.  29,  1980) 
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Material  which  is  principally  valuable  for  use  as 
fill,  sub-base,  ballast,  riprap  or  barrow,  for  which 
ordinary  earth  or  rock  may  be  used,  is  not  locatable 
under  the  mining  laws  and  was  not  locatable  prior  to 
July  23,  1955. 

United  States  v.  Joseph  R.  and  Aletha  Henri,  4 6 IB  LA 
221  (Mar.  27, "980)  " ' ' 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  § 1744  (1976),  unless 
the  required  copy  of  the  official  record  of  location  is 
filed  in  the  proper  BLM  office  within  90  days  from  the 
date  of  location,  a mining  claim,  located  after  Cct.  21, 
1976,  is  properly  deemed  abandoned  and  void. 

A question  as  to  the  date  of  location  of  a mining 
claim  is  to  be  resolved  according  to  state  law,  pursu- 
ant to  43  CFR  36  33. 0-5  (h)  . 

B J.;._H  ol  me  s , 46  I BLA  316  (Apr.  4,  1980) 


A mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio. 

j3cqueline_Ei_Nelson , 47  IBLA  12  (Apr.  10,  1980) 


A discovery  exists  where  minerals  have  been  found 
and  the  evidence  is  of  such  a character  that  a person 
of  ordinary  prudence  would  be  justified  in  the  further 
expenditure  of  his  labor  and  means,  with  a reasonable 
prospect  of  success,  in  developing  a valuable  mine. 

This  "prudent  man"  test  has  been  refined  and  comple- 
mented by  the  "marketability"  test  requiring  a shew- 
ing that  the  mineral  in  question  can  be  presently 
extracted,  removed,  and  marketed  at  a profit. 

United_S tates_vi_Wi_G . Nickolx  Eva.Rose.Nickol , 47  IBLA 
183_  (May  7,  1980) 


Where,  in  a hearing  undertaken  pursuant  to  a con- 
test complaint  alleging  the  invalidity  of  various  min- 
ing claims,  the  contestee  affirmatively  states  that 
there  is  no  discovery  on  certain  of  the  claims,  the 
contestee  will  not  be  heard  on  appeal  to  assert  that 
there  was  a discovery  on  those  claims. 

Absent  a patent  application,  the  dismissal  of  a 
contest  complaint  by  an  Administrative  Law  Judge  does 
not  establish  the  validity  of  the  claim,  but  merely 
establishes  that,  on  the  issues  raised  by  the  evidence, 
the  contestee  has  preponderated.  Therefore,  there  is 
no  requirement,  beyond  preponderation  as  to  the  issues 
raised  by  the  evidence,  that  a mining  claimant  affirma- 
tively establish  the  validity  of  a claim. 

Where  a claim's  validity  is  dependent  upon  the 
extent  of  a mineralized  deposit,  and  where  no  evidence 
has  been  submitted  relating  to  the  geologic  factors 
upon  which  expert  opinion  evidence  was  premised,  it  is 
proper  to  dismiss  the  Government's  contest,  without 
prejudice. 

Uni,ted_S tates_vi_Georqe_C_._Hgo ker_et_alA , 48  IBLA  22 
(May  27,  1980) 
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In  a Government  contest  proceeding  to  determine  the 
validity  of  a mining  claim,  the  claimant  is  always  the 
proponent  of  the  rule  or  order,  always  the  one  claiming 
to  have  earned  the  benefit  of  the  mining  laws  through 
his  compliance  therewith.  Regardless  of  whether  the 
issue  on  which  the  validity  of  the  claim  rests  is  dis- 
covery, mode  of  location,  or  performance  of  assessment 
work,  the  relative  position  and  obligation  of  the  con- 
testant and  the  contestee  remain  the  same. 

Where  the  Government  contests  the  validity  of  a 
mining  claim  for  nonperformance  of  annual  assessment 
work,  there  is  nothing  inherent  or  implied  in  that  ac- 
tion which  requires  a conclusion  that  the  claim  is  valid 
in  all  other  respects,  nor  may  the  bringing  of  such  an 
action  be  treated  as  tantamount  to  an  admission  by  the 
Government  that  "property  rights  in  the  claim  have  teen 
established  by  the  making  of  a valid  location." 

United  States  v.  Catlin  Bohme  et  al..  United  States  v. 
l3E2°4_Gor£.  et  alix  United  States  v.  Aidatelle  Ercwn 
et.al..,  4 8~ I E LA  267"june  307  I960)  ~ 67  I.D._248 


In  order  to  establish  the  existence  of  a discovery 
on  a lode  mining  claim,  there  must  be  found  within  the 
limits  of  the  claim  a vein  or  lode  of  rock  in  place, 
tearing  mineral  of  such  quality  and  quantity  that  a 
person  of  ordinary  prudence  would  be  justified  in  the 
further  expenditure  of  his  labor  and  means,  with  a rea- 
sonable prospect  of  success,  in  developing  a valuable 
mine. 

Evidence  in  a mining  claim  contest  showing  only 
that  further  exploration  might  he  warranted  is  insuffi- 
cient to  establish  the  discovery  of  a valuable  mineral 
deposit. 

Exhaustion  of  an  ore  deposit  or  a change  in  eco- 
nomic conditions  which  makes  mining  unprofitable  may 
cause  the  loss  of  a previous  discovery  on  a mining 
claim. 

United  States  v.  Ubehebe  Lead  Mines  Coif  49  IELA  1 
( J u 1 y~ 1 5 ,~  1 9 6 o7 


The  Eoard  adopts  a decision  of  an  Administrative 
Law  Judge  holding  mining  claims  null  and  void  fer  lack 
of  discovery  of  a valuable  deposit  of  an  uncommon  vari- 
ety of  limestone,  where  nondiscovery  is  established  by 
the  totality  of  the  evidence. 

United_States  v.  Joseph  J.  Seqna  et  al..,  49  IELA  73 

1 July*  2 27"  9 6 OP- 


Under  sec.  314  of  the  Federal  Land  Eolicy  and 
Management  Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  $ 1744 
(1976)  and  43  CFR  3633.1-2,  the  owner  of  a mining  claim 
located  before  Oct.  21,  1976,  must  file  a copy  of  the 
official  record  of  the  notice  or  certificate  of  location 
with  the  proper  Eureau  of  Land  Management  office  cn  cr 
before  Oct.  22,  1979.  These  requirements  are  mandatory 
and  failure  to  comply  is  deemed  conclusively  to  ccnsti- 
tute  an  abandonment  of  the  claim  by  the  owner. 

George. W^.Ccle,  49  IELA  128  (July  26,  1980) 


A mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio. 

Where  a mining  claim  located  on  land  withdrawn  at 
the  time  of  location  is  declared  void  at  initio,  such  a 
location,  and  the  decision  declaring  such  a location 
void,  do  not  affect  the  status  of  any  location  cf  the 
same  land  made  prior  to  the  withdrawal;  nor  can  such  a 
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location,  made  by  a party  with  an  interest  in  the  prior 
location,  reestablish  or  protect  rights  to  the  prior 
claim . 

J§£jS_Ci_Franks,  49  I BL A 162  (July  30,  1980) 


The  Board  adopts  a decision  of  an  Administrative 
Law  Judge  holding  a placer  mining  claim  null  and  void 
for  lack  of  discovery  of  a valuable  mineral  deposit 
within  the  limits  of  the  claim,  where  nondiscovery 
clearly  is  established  by  the  evidence  of  record. 

United_States_vi_Char les_Mi_Ledf or d_et  a 1 . , 49  IBLA 
353  (AugT  29,  1980) 


Sec.  3 of  the  Surface  Resources  Act  cf  July  23, 
1955,  69  Stat.  367,  368,  30  U.S.C.  § 611  (1976), 

declared  that  common  varieties  of  sand  and  gravel 
are  not  valuable  mineral  deposits  under  the  mining 
laws.  In  order  for  a claim  for  such  material  to  be 
sustained  as  validated  by  a discovery,  the  prudent 
man- marketability  test  of  discovery  of  a valuable 
mineral  deposit  must  have  been  met  at  the  date  of  the 
Act,  and  reasonably  continuously  thereafter. 

The  prudent  man  test  of  discovery  has  been  satis- 
fied where  minerals  have  been  found  in  sufficient 
quantity  and  of  sufficient  quality  that  a person  of 
ordinary  prudence  would  be  justified  in  the  further 
expenditure  of  his  labor  and  means  with  a reasonable 
prospect  of  success  in  developing  a valuable  mine. 

The  marketability  refinement  of  the  prudent  man  test 
of  discovery  requires  that  the  mineral  locator  must 
show  that  by  reason  of  accessibility,  bona  fides  in 
development,  proximity  to  market,  existence  cf  present 
demand,  and  other  factors,  the  mineral  deposit  is  of 
such  value  that  it  can  be  mined,  removed  and  disposed 
of  at  a profit. 

United_S ta tes_vi_Albert_Martinez  et_alif  49  IBLA  360 
(Aug.  29,  1980)  ~ ~ 87  I.D.  386 


Mineralization  which  only  warrants  further  pros- 
pecting or  exploration  in  an  effort  to  ascertain  whether 
sufficient  mineralization  might  be  found  to  justify  min- 
ing or  development  does  not  constitute  a valuable  min- 
eral deposit.  Where  it  is  shown  that  a contestee  does 
not  have  a discovery  at  the  time  of  the  hearing,  it  is 
not  necessary  for  contestant  to  establish  invalidity  by 
showing  a lack  of  discovery  at  the  date  of  an  earlier 
withdrawal  from  mineral  location. 

United_States_vi_Lee_Wester nx_Incix_Gart h_Black , 50  IBLA 
95  (Sept.  17,  1980) 


In  a Government  contest  of  a mining  claim  for  which 
an  application  for  patent  has  been  filed,  the  Government 
assumes  the  burden  of  going  forward  with  sufficient  evi- 
dence to  establish  a prima  facie  case;  the  burden  then 
shifts  to  the  claimant  to  show  by  a preponderance  of  the 
evidence  that  the  claims  are  valid.  A claimant  estab- 
lishes the  validity  of  his  claims  by  a preponderance 
of  the  evidence  where  the  claimant's  witness,  testifying 
to  the  validity  of  the  contested  claims,  is  found  to  be 
more  credible. 

Uni t ed_Stat es_vi_Cor nelius_Ei_Ma nnix , 50  IEIA  110 
(Sept.  24,  1980) 


MINI N G_ C I A I M S — Continued 

DETERMINATION  OF  VALIDITY — Continued 

The  motivation  of  any  Government  agency  in  ini- 
tiating a contest  against  mining  claims  is  irrelevant. 
The  fact  that  such  contest  challenges  the  validity  cf 
certain  mining  claims  and  not  of  others  in  the  same 
general  area  does  not  constitute  a denial  of  due  pro- 
cess. The  Eoard  of  Land  Appeals  cannot  abnegate  its 
responsibility  to  determine  the  validity  of  mining 
claims  when  that  issue  is  presented  upon  appeal,  and 
where  that  issue  is  so  presented,  mining  claims  prop- 
erly are  declared  null  and  void  upon  a showing  cf  lack 
of  discovery  of  a valuable  mineral  deposit  upon  the 
claims. 

United  States  v.  R.  H.  MacLaughlin.  Christine 
Maclauqhlin.  50~IELA  176~(Sept.  "3  0, ~ 1 9 8 0 


Mining  claims  located  on  land  at  a time  the  land  is 
withdrawn  from  appropriation  under  the  United  States 
mining  laws  properly  are  declared  null  and  void  ah  initio. 

Marvin  Mack.  Betty  K.  Mack,  51  IBLA  30  (Oct.  3C,  19EC) 


The  motivation  of  any  Government  agency  in  initi- 
ating a contest  against  mining  claims  is  irrelevant. 
The  Eoard  of  Land  Appeals  cannot  abnegate  its  respon- 
sibility to  determine  the  validity  of  mining  claims 
when  that  issue  is  presented  upon  appeal,  and  where 
that  issue  is  so  presented,  mining  claims  properly  are 
declared  null  and  void  upon  a showing  of  lack  of  dis- 
covery of  a valuable  mineral  deposit  upon  the  claims. 

United  States  v.  Leon_R_._ Whit ne_y_,  Cesar  T.  Hernandez, 
51  I E 1 A_  7 3 Icct7~3l“l980) 


Under  Andrus  v.  Shell_Cil_Co_.  , U.S.  _, 

64  I. Ed. 2d  593  "(1980),  48  uTsTlTw.  4603  (June'lT  19EC), 
oil  shale  is  a prospectively  valuable  mineral  and 
therefore  present  marketability  need  not  be  shewn  tc 
demonstrate  discovery. 

To  demonstrate  a sufficient  discovery  cf  oil  shale 
under  Freeman  v.  Summers,  52  I.D.  201  (1927),  a mining 

claimant  must  show  that  mineral  was  disclosed  cn  cr 
before  Feb.  25,  1920,  in  such  situation  and  such 
formation  that  he  can  follow  the  deposit  to  depth  with 
reasonable  assurance  that  paying  minerals  will  be 
found.  An  isolated  bit  of  mineral,  not  connected  with 
or  leading  to  substantial  prospective  values,  is  net  a 
sufficient  discovery. 

Under  Freeman  v.  Summers,  an  exposure  of  the 
Parachute  Creek  member,  even  though  of  limited  extent, 
can  be  geologically  inferred  to  embrace  sufficient 
quantity  of  high  grade  oil  shale  so  as  to  constitute  a 
valuable  mineral  deposit. 

Unit  ed_St  a tes_vJL_Ca  meron_Ca 1 1 i n_  Eohje_e t_al_._I_  U n i t e d 
States  v.  Exxon  Core,  et  al..  United  States  v.  Aidatelle 

Erown_et  al. (Supp^jp,  51  IELA  97  (Nov.  5,  198C) 

87  I.D.  535 


When  the  United  States  contests  a mining  claim  it 
has  by  practice  assumed  only  the  burden  of  going  for- 
ward with  sufficient  evidence  to  establish  a prima 
facie  case  cn  the  charges  in  the  contest  complaint;  the 
burden  then  shifts  to  the  contestee  to  refute,  by  a 
preponderance  of  the  evidence,  the  Government's  case. 

The  United  States  has  established  a prima  facie 
case  of  the  invalidity  of  a mining  claim  when  a quali- 
fied Government  mining  examiner  testifies  that  he  has 
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examined  the  claim  and  found  the  mineral  values  insuf- 
ficient to  support  the  discovery  of  a valuatle  deposit. 

United_States_vi_Wi_Si_Wogd_et_ali , 51  IBLA  301 

(Dec.  18,  1980)  ~ 87  I.D.  628 


DISCOVERY 

Generally 

Where  previous  BLM  mineral  reports  recited  only 
that  a valuable  mineral  had  been  discovered,  but  failed 
to  include  a mineral  examiner's  assessment  of  the  quan- 
tity and  quality  of  the  mineral,  marketability,  or 
costs  of  extraction  and  transportation,  the  decision 
below  holding  the  claims  invalid  because  of  lack  of 
discovery  was  correct.  "Valuable  mineral"  is  not  syn- 
onymous with  "valuable  mineral  deposit."  a valuable 
mineral  deposit  is  an  occurrence  of  mineralization  of 
such  quantity  and  quality  that  a person  of  ordinary 
prudence  would  be  justified  in  the  expenditure  of  time 
and  money  in  the  development  of  a mine  and  the  extrac- 
tion of  the  mineral. 

United_S tat es_y_;._Richar d_G_._Clemans_et_al_. , 45  IBLA  64 
(Jan.  17,  1980) 


A discovery  of  valuable  minerals  under  Federal 
mining  laws  exists  only  where  the  minerals  found  are 
of  such  a character  that  a person  of  ordinary  prudence 
would  be  justified  in  further  expenditure  of  his  labor 
and  means  with  a reasonable  prospect  of  success  in  de- 
veloping a valuable  mine.  Discovery  requires  a showing 
that  the  mineral  can  be  presently  extracted,  removed, 
and  marketed  at  a profit. 

When  land  is  withdrawn  from  location  under  the 
mining  laws  subsequent  to  the  location  of  a mining 
claim,  the  claim  must  be  supported  by  discovery  at  the 
date  of  withdrawal  to  be  valid. 

If  a mining  claimant  locates  a group  of  claims,  he 
must  establish  discovery  for  each  claim  that  he  seeks 
to  validate. 

Land  is  mineral  in  character  when  known  conditions 
engender  the  belief  that  the  land  contains  mineral  of 
such  quantity  and  quality  as  to  render  its  extraction 
profitable  and  justify  expenditures  to  that  end.  The 
charge  that  the  lands  embraced  by  a mining  claim  are 
not  mineral  in  character  can  raise  two  discrete  issues. 
First,  it  can  challenge  the  validity  of  the  entire 
claim.  Alternatively,  it  can  be  applied  to  placer 
claims  which  are  supported  by  a discovery,  with  the 
effect  that  the  claimant  must  show  that  each  10  acres 
of  the  claim  are  mineral  in  character. 

Uni ted_States_v ,_Clar e_Wi lliamson_and  Lapine  Pumice 
Co-.,-45-IBLA-264  (Feb?  47~1980)  “ ~ 87_I.D.  34 


Where,  in  the  hearing  of  a mining  claim  contest  in 
which  the  presence  of  a mineral  deposit  within  the  lim- 
its of  a claim  is  at  issue  and  the  claim  is  accessible, 
it  is  established  that  the  Government  mineral  examiner 
made  no  professional  examination  of  certain  cf  the  con- 
tested claims,  the  testimony  of  the  Government  mineral 
examiner,  without  more,  is  insufficient  to  establish  a 
prima  facie  case  of  invalidity. 

Uncontradicted  evidence  of  nonproduction  of  a min- 
ing claim,  which  has  continued  over  a period  of  years, 
is  sufficient,  without  more,  to  establish  a prima  facie 
case  of  invalidity  of  the  mining  claim. 
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A discovery  cf  valuable  mineral  exists  where  the 
claim  contains  mineralization  of  sufficient  quality  and 
quantity  to  justify  further  expenditure  of  labor  and 
means,  with  a reasonable  prospect  of  success  in  devel- 
oping a valuable  mine. 

When  the  Government  contests  a mining  claim  cn  a 
charge  of  lack  of  discovery,  the  Government  has  the 
burden  of  proving  a prima  facie  case;  the  burden  then 
shifts  to  the  mining  claimant  to  prove  by  a preponder- 
ance of  the  evidence  that  discovery  exists. 

Minute  amounts  of  mineralization  may  justify  fur- 
ther exploration  without  establishing  discovery. 

Discovery  of  gold  sufficient  to  validate  a mining 
claim  must  be  made  on  the  claim  itself,  despite  geld 
discovery  on  land  nearby  which  might  induce  a reason- 
able prospector  to  continue  searching  for  a valuable 
mineral  deposit  on  the  claim. 

United  states  v.  lud wiq_Gi_Rosen kr a nz , 46  IELA  109 

(Feb7  297"9607 


A discovery  of  a valuable  mineral  deposit  has  teen 
made  where  lccatatle  minerals  have  teen  found  within 
the  limits  of  a claim  and  the  evidence  is  such  that  a 
person  of  ordinary  prudence  would  be  justified  in  the 
further  expenditure  of  his  labor  and  means  in  a reason- 
able prospect  of  success  in  developing  a valuatle  mine. 

When  the  Government  contests  a mining  claim  cn  a 
charge  of  no  discovery,  it  has  by  practice  assumed  the 
burden  of  geing  forward  with  sufficient  evidence  tc  es- 
tablish a prima  facie  case;  when  it  has  dene  sc,  the 
burden  shifts  to  the  claimant  to  shew  by  a preponder- 
ance of  the  evidence  that  a discovery  has  been  made  and 
still  exists  within  the  limits  of  the  claim. 

The  sale  of  decorative  building  stone  from  the 
surface  of  a lode  mining  claim  cannot  support  a claim- 
ant's contention  that  a valuable  mineral  discovery  has 
teen  made  on  such  lode  claim,  decorative  stone  being 
locatable  only  under  the  provisions  of  the  placer  min- 
ing laws,  3C  U.S.C.  § 161  (1976),  and  only  where  such 
stone  is  shown  to  be  an  "uncommon  variety"  within  the 
meaning  of  30  U.S.C.  5 611  (1976).  A lode  mining  claim 
will  not  support  a finding  that  decorating  stene  has 
been  discovered,  since  that  deposit  was  lccatatle  cnly 
under  the  placer  mining  laws. 

The  purpose  of  30  U.S.C.  § 38  (1976)  whereby  a 
person  or  association  may  establish  a right  tc  patent 
lands  which  said  person  or  associaticn  has  held  and 
worked  fer  a period  equal  to  the  statute  of  limitations 
is  tc  obviate  proving  formal  compliance  with  require- 
ments for  locating  a claim,  but  it  does  not  dispense 
with  proof  of  discovery. 

U nit ed_States  v.  Joseph  R.  and  Aletha  Henri,  46  IEIA 
221  (Mar.  27,'lSeC) 


Where  a Government  mineral  examiner  testifies  that 
he  has  examined  a claim  and  found  the  mineral  value  in- 
sufficient to  support  a finding  of  discovery,  a prima 
facie  case  cf  invalidity  has  teen  established.  Govern- 
ment mineral  examiners  are  not  required  to  perform  dis- 
covery work  for  claimants  nor  to  explore  beyond  a 
claimant's  workings. 

When  the  Government  contests  a mining  claim  cn  a 
charge  of  lack  of  discovery  of  a valuatle  mineral  de- 
posit, it  has  assumed  the  burden  of  going  forward  with 


United_States_vi_Gerald_Hess,  46  IBLA  1 (Feb.  13,  1980) 
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sufficient  evidence  to  establish  a prima  facie  case; 
the  burden  then  shifts  to  the  claimant  to  show  by  a 
preponderance  of  the  evidence  that  a discovery  has  been 
made. 

It  is  a cardinal  principle  of  mining  law  that  min- 
eralization that  only  warrants  further  prospecting  or 
exploration  in  an  effort  to  ascertain  whether  suffi- 
cient mineral  might  be  found  to  justify  mining  develop- 
ment does  not  constitute  a valuable  mineral  deposit. 

Discovery  of  a valuable  mineral  deposit  has  been 
made  where  minerals  have  been  found  and  the  evidence  is 
of  such  a character  that  a person  of  ordinary  prudence 
would  be  justified  in  the  further  expenditure  of  his 
labor  and  means,  with  a reasonable  prospect  of  success, 
in  developing  a valuable  mine.  Discovery  of  gold  and 
other  minerals  sufficient  to  support  a mining  claim 
must  be  made  on  the  claim  itself,  notwithstanding  dis- 
covery of  gold  on  nearby  land  which  might  persuade  a 
reasonable  prospector  to  continue  his  search  for  a val- 
uable mineral  deposit  on  the  claim. 

United_States_vi_James_Si_Sette , 46  IBLA  335  (Apr.  4, 
1980)"  ' " 


Mineralization  that  only  warrants  further  pros- 
pecting or  exploration  in  an  effort  to  ascertain 
whether  sufficient  mineralization  might  be  found  to 
justify  mining  or  development  does  not  constitute  a 
valuable  mineral  deposit.  A valuable  mineral  deposit 
has  not  been  found  simply  because  the  facts  might  war- 
rant further  search  for  such  a deposit. 

When  the  Government  contests  mining  claims  on  a 
charge  of  no  discovery,  it  assumes  the  burden  of  going 
forward  with  sufficient  evidence  to  establish  a prima 
facie  case.  When  it  has  done  so,  the  burden  shifts  to 
the  claimants  to  show,  by  a preponderance  of  the  evi- 
dence, that  a discovery  of  a valuable  mineral  deposit 
has  been  made  and  still  exists  within  the  limits  of 
each  claim  under  contest. 

United  States  v.  Roy  Peterson  & Charles  R.  Sweet , 

47_ IBLA_ 92  (Apr.  23,  1900) 


Where  a Government  mineral  examiner  testifies  that 
he  has  examined  a claim  and  found  the  mineral  value  in- 
sufficient to  support  a finding  of  discovery,  a prima 
facie  case  of  invalidity  has  been  established. 

When  the  Government  contests  a mining  claim  on  a 
charge  of  lack  of  discovery  of  a valuable  mineral  de- 
posit, it  has  assumed  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a prima  facie  case; 
the  burden  then  shifts  to  the  claimant  to  show  by  a 
preponderance  of  the  evidence  that  a discovery  has  been 
made.  Government  mineral  examiners  are  net  reguired  to 
perform  discovery  work  for  claimants  nor  to  explore  be- 
yond a claimant's  workings. 

To  constitute  a discovery  on  a lode  mining  claim 
there  must  be  physically  exposed  within  the  limits  of 
the  claim  a lode  or  vein  bearing  mineral  of  such  qual- 
ity and  in  such  quantity  as  to  warrant  a man  of  ordi- 
nary prudence  in  the  expenditure  of  his  labor  and 
means,  with  a reasonable  prospect  of  success,  in  at- 
tempting to  develop  a valuable  mine;  it  is  not  enough 
to  show  that  the  exposed  mineralization  is  sufficient 
to  warrant  holding  a claim  with  a reasonable  hope  that 
at  some  time  in  the  future  the  land  embraced  therein 
may  become  valuable  for  mining. 

While  geologic  inference  based  upon  knowledge  of 
the  degree  of  mineralization  prevalent  within  the  sur- 
rounding area  cannot  substitute  for  the  actual  expo- 
sure of  a vein  or  lode  within  a claim,  it  may  be  relied 
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upon  as  an  aid  to  calculate  the  extent  and  potential 
value  of  the  mineral  deposit,  once  a vein  or  lode  hear- 
ing minatle  material  has  been  exposed.  To  establish 
the  existence  of  a valuable  mineral  deposit  cn  a lede 
claim,  there  must  be  evidence  of  continuous  mineraliza- 
tion along  the  course  of  the  vein  or  lode;  the  mere 
showing  of  disconnected  pods  of  mineral  concentration, 
even  of  high  values,  does  not  satisfy  the  test. 

Uni_ted_Sta_tes_v_._Robert_Chambers , 47  IEIA  102  (Apr.  23, 
1980)  ' ~ 


Material  which  is  principally  valuable  fer  use  as 
fill,  sub-base,  ballast,  riprap,  or  barrow,  for  which 
ordinary  earth  or  rock  may  be  used,  is  net  lccatatle 
under  the  mining  laws  and  was  not  locatatle  pricr  tc 
July  23,  1955. 

States  v.  W.  G.  Nickol.  Eva  Rose  Nickol.  47  IEIA 
183  (May  7, “1980) 


Where,  in  a hearing  undertaken  pursuant  tc  a con- 
test complaint  alleging  the  invalidity  of  various  min- 
ing claims,  the  contestee  affirmatively  states  that 
there  is  no  discovery  on  certain  of  the  claims,  the 
contestee  will  not  be  heard  on  appeal  tc  assert  that 
there  was  a discovery  on  those  claims. 

Where  a claim's  validity  is  dependent  upen  the 
extent  of  a mineralized  deposit,  and  where  no  evidence 
has  been  submitted  relating  to  the  geologic  factcrs 
upon  which  expert  opinion  evidence  was  premised,  it  is 
proper  tc  dismiss  the  Government's  contest,  without 
prejudice. 

United  States  v.  Gecrge  C.  Hooker  et  al.,  4e  IEIA  22 
(May~277  1980) 


In  order  to  establish  the  existence  of  a discovery 
cn  a lode  mining  claim,  there  must  be  found  within  the 
limits  of  the  claim  a vein  or  lode  of  rock  in  place, 
bearing  mineral  of  such  quality  and  quantity  that  a 
person  of  ordinary  prudence  would  be  justified  in  the 
further  expenditure  of  his  labor  and  means,  with  a rea- 
sonable prospect  of  success,  in  developing  a valuable 
mine. 

Evidence  in  a mining  claim  contest  showing  only 
that  further  exploration  might  be  warranted  is  insuffi- 
cient to  establish  the  discovery  of  a valuable  mineral 
deposit. 

Exhaustion  of  an  ore  deposit  or  a change  in  eco- 
nomic conditions  which  makes  mining  unprofitable  may 
cause  the  less  of  a previous  discovery  on  a mining 
claim. 

When  land  is  withdrawn  from  the  operation  cf  the 
mining  laws  subject  to  valid  existing  rights,  as  was 
the  Death  Valley  National  Monument  cn  Sept.  28,  1976, 
the  validity  of  a mining  claim  located  prior  tc  the 
withdrawal  must  be  established  as  of  the  date  of  the 
withdrawal  as  well  as  of  the  date  of  the  hearing. 

Uni_ted_States  v.  Ubehebe  lead  Mines  C o.  , 49  IEIA  1 
1 JuT y“  157  I960)  
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When  the  Government  contests  a mining  claim  on 
a charge  of  no  discovery,  it  assumes  the  turden  cf 
going  forward  with  sufficient  evidence  to  establish  a 
prima  facie  case;  the  burden  then  shifts  to  the  claim- 
ant to  overcome  that  showing  by  a preponderance  cf  the 
evidence . 

United.States.v^ Joseq)h_ J_._Seqna_et.al..  , 49  I BL A 73 
(duly  227  1980) 


A discovery  of  a valuable  mineral  deposit  has  been 
made  where  minerals  have  been  found  and  the  evidence 
is  of  such  a character  that  a prudent  person  would  be 
justified  in  the  further  expenditure  of  his  labor  and 
means,  with  a reasonable  prospect  of  success  in  devel- 
oping a valuable  mine. 

United_States_v_._Cha  rles.M^.Ledf  ord.et.al^ , 49  I EL  A 
353  (Aug.  29,  1980) 

Unit ed_States_yi_Ernest_Li_and_Evel^n_Bi_Br unskill , 

51  IBLA  199  (Dec.  5,  1980) 

United_States_vi_Paul_Watkins,  51  IBLA  255  (Dec.  15, 
1980) 


The  prudent  man  test  of  discovery  has  been  satis- 
fied where  minerals  have  been  found  in  sufficient 
quantity  and  of  sufficient  quality  that  a person  of 
ordinary  prudence  would  be  justified  in  the  further 
expenditure  of  his  labor  and  means  with  a reasonable 
propsect  of  success  in  developing  a valuable  mine. 

The  marketability  refinement  of  the  prudent  man  test 
of  discovery  requires  that  the  mineral  locator  must 
show  that  by  reason  of  accessibility,  bona  fides  in 
development,  proximity  to  market,  existence  cf  present 
demand,  and  other  factors,  the  mineral  deposit  is  of 
such  value  that  it  can  be  mined,  removed  and  disposed 
of  at  a profit. 

Uni t ed.States.v^  Albert  Martinez.et.al..  , 49  IBLA  360 
(Aug.  29,  1980)  ~ 87  I.E.  386 


Mineralization  which  only  warrants  further  pros- 
pecting or  exploration  in  an  effort  to  ascertain  whether 
sufficient  mineralization  might  be  found  to  justify  min- 
ing or  development  does  not  constitute  a valuable  min- 
eral deposit.  Where  it  is  shown  that  a contestee  does 
not  have  a discovery  at  the  time  of  the  hearing,  it  is 
not  necessary  for  contestant  to  establish  invalidity  by 
showing  a lack  of  discovery  at  the  date  of  an  earlier 
withdrawal  from  mineral  location. 

United  States  v.  Lee  Western,  Inc..  Garth  Black,  50  IBLA 
95  (Sept.  17 ,_ 1980) ~ 


In  determining  whether  a claimant  has  made  a 
discovery,  the  present  costs  of  mining,  removing,  and 
marketing  the  minerals  involved  are  properly  considered. 

United_States_yi_Cornelius_E_i_Mannix,  50  IBLA  11C 
(Sept.  24,  1980) 


Discovery  of  a valuable  mineral  deposit  has  been 
made  where  minerals  have  been  found  and  the  evidence 
is  of  such  a character  that  a person  of  ordinary  pru- 
dence would  be  justified  in  the  further  expenditure  of 
his  labor  and  means,  with  a reasonable  prospect  of  suc- 
cess, in  developing  a valuable  mine.  Discovery  of  gold 
and  other  minerals  sufficient  to  support  a mining  claim 
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must  be  made  on  the  claim  itself,  notwithstanding  dis- 
covery of  gold  on  nearby  land  which  might  persuade  a 
reasonable  prospector  to  continue  his  search  for  a val- 
uable mineral  deposit  on  the  claim. 

When  the  Government  contests  a mining  claim  on  a 
charge  of  lack  of  discovery  of  a valuable  mineral  de- 
posit, it  has  assumed  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a prima  facie  case; 
the  turden  then  shifts  to  the  claimant  to  overcome  that 
showing  by  a preponderance  of  the  evidence. 

Where  a Government  mineral  examiner  testifies  that 
he  has  examined  a claim  and  found  the  mineral  value 
insufficient  to  support  a finding  of  discovery,  a prima 
facie  case  of  invalidity  has  been  established. 

United  States  v.  R.  H.  MacLaughlin.  Christine 
MacLau^hl in , 50  IBLA  176  (Sept.  30,  1980) 


Discovery  has  been  achieved  when  one  finds  a min- 
eral deposit  of  such  quantity  and  quality  that  a person 
of  ordinary  prudence  would  be  justified  in  the  further 
expenditure  cf  his  labor  and  means  with  a reasonable 
prospect  of  success  in  developing  a valuable  mine. 

When  the  Government  contests  mining  claims  on  a 
charge  of  no  discovery,  it  assumes  the  burden  of  going 
forward  with  sufficient  evidence  to  establish  a prima 
facie  case.  When  it  has  done  so,  the  burden  shifts  to 
the  claimants  to  show,  by  a preponderance  cf  the  evi- 
dence, that  a discovery  of  a valuable  mineral  deposit 
has  teen  made  and  still  exists  within  the  limits  of 
each  claim  under  contest. 

The  prudent  man  test  is  an  objective  net  a subjec- 
tive standard.  The  value  that  an  ordinary  person  would 
expect  to  receive  for  his  labor  must  be  taken  into  ac- 
count, while  the  willingness  of  a claimant  to  subsist 
on  unusually  low  remuneration  must  be  disregarded. 

Mineralization  that  only  warrants  further  pros- 
pecting or  exploration  in  an  effort  to  ascertain  whether 
sufficient  mineralization  may  be  found  to  justify 
mining  or  development  does  not  constitute  a valuable 
mineral  deposit.  A valuable  mineral  deposit  has  not 
been  found  simply  because  the  facts  might  warrant  fur- 
ther search  for  such  a deposit. 

In  evaluating  a mineral  deposit  geologic  inference 
may  be  used  where  the  deposit  has  teen  adequately  phys- 
ically exposed.  However,  it  cannot  be  used  as  a sub- 
stitute for  evidence  sufficiently  showing  the  existence 
of  an  ore  body  or  bodies  necessary  to  warrant  a prudent 
man  to  develop  a valuable  mine. 

United  States  v.  Leon  R.  Wh i t ne^^_Cesa r T*. He r n a n de z , 

51  IELA  7 3 (Cct7  317  1980)  ' 


To  demonstrate  a sufficient  discovery  cf  cil  shale 
under  Freeman  v.  Summers,  52  L.D.  201  (1927),  a mining 
claimant  must  show  that  mineral  was  disclosed  on  or 
before  Feb.  25,  1920,  in  such  situation  and  such 
formation  that  he  can  follow  the  deposit  to  depth  with 
reasonable  assurance  that  paying  minerals  will  be 
found.  An  isolated  bit  of  mineral,  not  connected  with 
or  leading  to  substantial  prospective  values,  is  not  a 
sufficient  discovery. 

United  States  v.  Cameron  Catlin  Eohme  et  al..  United 
States  v.  Exxon  Core,  et  al..  United  States  v.  Aidatelle 
Erown.et  al.  JSupp^J_,  51  I ELA  97  (Nov.  5,  1980) 

87  I.E.  535 
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The  discovery  of  a "valuable  mineral  deposit"  has 
been  made  where  minerals  have  been  found  and  the  evi- 
dence is  of  such  a character  that  a person  of  ordinary 
prudence  would  be  justified  in  the  further  expenditure 
of  his  labor  and  means,  with  a reasonable  prospect  of 
success,  in  developing  a valuable  mine. 

Evidence  which  will  not  justify  development  of  a 
claim  but  may  justify  further  exploration  is  not  suf- 
ficient to  establish  that  a discovery  of  a valuable 
mineral  deposit  has  been  made. 

Where  land  is  withdrawn  from  the  operation  of  the 
mining  laws  subsequent  to  the  location  of  a mining 
claim,  the  validity  of  the  claim  cannot  be  recognized 
unless  the  claim  was  supported  by  a valid  discovery  at 
the  time  of  the  withdrawal.  In  addition,  even  though 
there  may  have  been  a proper  discovery  at  the  time  of 
a withdrawal  or  at  some  other  time  in  the  past,  a min- 
ing claim  cannot  be  considered  valid  unless  the  claim 
is  at  present  supported  by  a sufficient  discovery. 

The  loss  of  the  discovery,  either  through  exhaustion 
of  the  minerals,  changes  in  economic  conditions,  or 
other  circumstances,  results  in  the  loss  of  the 
location . 

United_States_vi_Wi_Si_Wood_et_ali , 51  IBLA  301 
(Dec7-187  1980)  87  I.D.  628 


Geologic_Inf erence 

The  mere  fact  that  mining  claims  are  allegedly 
located  in  the  same  kind  of  area  with  the  same  topogra- 
phy as  other  claims  where  there  has  been  no  discovery 
does  not,  without  more,  support  the  conclusion  that 
there  is  no  discovery  on  the  former  claims.  Geologic 
inference  drawn  from  such  alleged  similarities  is  in- 
sufficient by  itself  to  show  that  no  discovery  has  been 
made  on  the  claims. 

United  States  v.  Gerald  Hess.  46  IBLA  1 (Feb.  13,  1980) 


While  geologic  inference  based  upon  knowledge  of 
the  degree  of  mineralization  prevalent  within  the  sur- 
rounding area  cannot  substitute  for  the  actual  expo- 
sure of  a vein  or  lode  within  a claim,  it  may  be  relied 
upon  as  an  aid  to  calculate  the  extent  and  potential 
value  of  the  mineral  deposit,  once  a vein  or  lode  bear- 
ing minable  material  has  been  exposed.  To  establish 
the  existence  of  a valuable  mineral  deposit  cn  a lode 
claim,  there  must  be  evidence  of  continuous  mineraliza- 
tion along  the  course  of  the  vein  or  lode;  the  mere 
showing  of  disconnected  pods  of  mineral  concentration, 
even  of  high  values,  does  not  satisfy  the  test. 

United_States_v . Robert  Chambers,  47  IBLA  102  (Apr.  23, 
1980)  ' ' ~ 


In  evaluating  a mineral  deposit  geologic  inference 
may  be  used  where  the  deposit  has  been  adequately  phys- 
ically exposed.  However,  it  cannot  be  used  as  a sub- 
stitute for  evidence  sufficiently  showing  the  existence 
of  an  ore  body  or  bodies  necessary  to  warrant  a prudent 
man  to  develop  a valuable  mine. 

United  States  v.  Leon  R.  Whitney.  Cesar  1.  Hernandez , 

51  IBLA  73  (Oct.  31,  1980)'  ~ ~ 
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Under  Freeman  v.  Summers,  52  L.C.  201  (1927),  an 
exposure  of  the  Earachute  Creek  member,  even  though  of 
limited  extent,  can  be  geologically  inferred  to  embrace 
sufficient  quantity  of  high  grade  oil  shale  so  as  to 
constitute  a valuable  mineral  deposit. 

United  States  v.  Cameron  Catlin  Eohme  et  al..  United 
States  v.  Exxon  Corn,  et  al..  United  States  v.  Aidatelle 

E row n_et_al_. [Supp^].,  51  IBLA  97  (Nov.  5,  1980) 

87  I. I.  535 


Marketability 

A discovery  of  valuable  minerals  under  Federal 
mining  laws  exists  only  where  the  minerals  found  are 
of  such  a character  that  a person  of  ordinary  prudence 
would  be  justified  in  further  expenditure  of  his  labor 
and  means  with  a reasonable  prospect  of  success  in  de- 
veloping a valuable  mine.  Discovery  requires  a showing 
that  the  mineral  can  be  presently  extracted,  remcved, 
and  marketed  at  a profit. 

Although  a favorable  showing  of  actual  sales  may 
demonstrate  marketability,  lack  of  sales  is  net  neces- 
sarily conclusive  on  the  issue  of  marketability.  Lack 
of  sales  may  be  overcome,  after  all  the  evidence  is 
heard,  by  a preponderance  of  the  evidence  showing  that 
a prudent  person  could  have  extracted  and  marketed  the 
mineral  profitably. 

A valid  mining  claim  for  lands  previously  with- 
drawn from  location  must  be  supported  by  discovery  as 
of  the  date  of  withdrawal  and  a showing  that  market- 
ability has  continued  since  discovery  and  the  minerals 
can  presently  be  profitably  extracted. 

United  States  v.  Clare  Williamson  a nd_ Lapi ne_ F u mi ce 
Co.7~45  IBLA  264  (Feb.  4,  1980)  " 87  171.  34 


Material  which  is  principally  valuable  for  use  as 
fill,  sub-base,  ballast,  riprap  or  barrow,  for  which 
ordinary  earth  or  rock  may  be  used,  is  not  lccatatle 
under  the  mining  laws  and  was  not  locatable  pricr  tc 
July  23,  1955. 

United  States  v.  Joseph  R.  and  Aletha  Henri.  46  IELA 
221  Isar . 27,  1980) 


A discovery  exists  where  minerals  have  been  found 
and  the  evidence  is  of  such  a character  that  a persen 
of  ordinary  prudence  would  be  justified  in  the  further 
expenditure  of  his  labor  and  means,  with  a reasonable 
prospect  of  success,  in  developing  a valuable  mine. 

This  "prudent  man"  test  has  been  refined  and  comple- 
mented by  the  "marketability"  test  requiring  a show- 
ing that  the  mineral  in  question  can  he  presently 
extracted,  removed,  and  marketed  at  a profit. 

Uni_ted_St ates  v.  W.  G.  Nickol,  Eva__Rgse  Nickol,  47  IELA 
183  (Kay  7,"l98C) “ 


Sec.  3 of  the  Surface  Resources  Act  of  July  23, 
1955,  69  Stat.  367,  368,  30  U.S.C.  5 611  (1976), 
declared  that  common  varieties  of  sand  and  grave] 
are  not  valuable  mineral  deposits  under  the  mining 
laws.  In  order  for  a claim  for  such  material  tc  be 
sustained  as  validated  by  a discovery,  the  prudent 
man- marketab i 1 ity  test  of  discovery  of  a valuable 
mineral  deposit  must  have  teen  met  at  the  date  cf  the 
Act,  and  reasonably  continuously  thereafter. 

The  prudent  man  test  of  discovery  has  teen  satis- 
fied where  minerals  have  teen  found  in  sufficient 
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quantity  and  of  sufficient  quality  that  a person  of 
ordinary  prudence  would  he  justified  in  the  further 
expenditure  of  his  labor  and  means  with  a reasonable 
propsect  of  success  in  developing  a valuable  mine. 

The  marketability  refinement  of  the  prudent  man  test 
of  discovery  requires  that  the  mineral  locator  must 
show  that  by  reason  of  accessibility,  bona  fides  in 
development,  proximity  to  market,  existence  of  present 
demand,  and  other  factors,  the  mineral  deposit  is  of 
such  value  that  it  can  be  mined,  removed  and  disposed 
of  at  a profit. 

Where  there  is  not  sufficient  reason  shown  to 
disturb  an  administrative  Law  Judge's  finding  that  the 
prudent  man- marketability  test  was  met  as  of  July  23, 
1955,  and  continuously  thereafter  by  mining  claimants 
who  extracted  and  profitably  sold  sand  and  gravel  from 
the  claims  prior  to  that  date  and  continuously  there- 
after, the  decision  will  be  sustained  on  appeal. 

The  Board  of  Land  Appeals  will  not  order  a further 
hearing  in  a mining  claim  contest  case  where  a patent 
application  has  been  filed  merely  because  the  evidenti- 
ary record  is  inadequate  to  invalidate  the  claims  for 
lack  of  a discovery  of  a valuable  mineral  deposit,  if 
the  claimant  is  found  to  have  met  the  discovery  test. 

United_States_y_i_Albert_Martinez_et_ali,  49  IBLA  360 
(Aug.  29,  1980)  ~ 87  I.D.  386 


The  Supreme  Court  has  determined  that  a finding  of 
present  marketability  as  of  feb.  25,  1920,  is  not  a pre- 
requisite to  a determination  that  oil  shale  deposits 
are  valuable  mineral  deposits  within  the  meaning  of  the 
general  mining  laws,  and  has  excepted  oil  shale  claims 
from  the  general  rules  of  discovery  for  mining  claims. 

Freder ick_H_1_Larson_vi_Sta te_gf tah  , 50  IELA  382 
(Oct.  22,  1980) 


Under  Andrus  v.  S he 11_0 il_Coi , U.S.  , 

64  L . Ed . 2d  593  (1980),  48  U.S.L.W.  4603  (June”,  1980), 
oil  shale  is  a prospectively  valuable  mineral  and 
therefore  present  marketability  need  not  be  shown  to 
demonstrate  discovery. 

United_States_vi_Cameron_Ca t lin_Bohme_et_a lix_(J  ni t ed 
Sta  tes_v_.  _Exxon_£orjji_et_ali^_Un  it  ed_S  ta  t es_vi_  Aidabel  le 
Brown_et_ali  (Supp.),  51  IBLA  97  (Nov.  5,  1980) 

87  I.C.  535 


EXCESS  RESERVES 

The  charge  of  invalidity  due  to  the  presence  of 
excess  reserves  admits  that  the  mineral,  gua  mineral, 
exists  within  additional  claims,  but  raises  the  conten- 
tion that  because  of  the  quantity  of  mineral  present  in 
unchallenged  claims  owned  by  the  mineral  claimant,  the 
mineral  in  the  challenged  claims  would  have  no  market 
and  thus  is  essentially  valueless. 

United  States_v.  Clar e_Wil liamson_and_Lagine_Pujice 
Co7,  4 5~IBL A 264~(Fet7  4,  1980)  ~ 87  I.D.  34 


HEARINGS 

Where  an  Administrative  Law  Judge  found  that  there 
was  sufficient  evidence  of  the  reliability  of  the  assay 
certificates  to  justify  the  chief  expert  witness'  ac- 
ceptance and  consideration  thereof  in  forming  his  opin- 
ion, as  is  the  recognized  custom  among  geologists  and 
mining  engineers,  no  error  was  committed  in  overruling 
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objections  to  admission  in  evidence  of  the  assay  cer- 
tificates. Material,  relevant  hearsay  is  admissible  in 
administrative  proceedings. 

United  States  v.  Richard  G..  Clemans  et  al^,  45  IEIA  64 
(Jan.  17,  1980) 


In  determining  the  validity  of  a mining  claim  in  a 
Government  contest,  the  entire  evidentiary  record  must 
he  considered.  If  the  Government  fails  to  make  a suf- 
ficient prima  facie  case  against  a mining  claim,  the 
claimant  may  move  to  have  the  contest  dismissed  a r. d 
rest  his  case.  However,  when  the  claimant  goes  for  ward 
with  his  evidence,  the  Administrative  Law  Judge  must 
consider  the  evidence  presented  and  weigh  it  in  accord- 
ance with  its  probative  value.  In  chcosing  tc  rebut 
the  case,  the  claimant  bears  the  burden  of  doing  sc  by 
a preponderance  of  the  evidence  and  bears  the  risk  of 
ncnpersuasicn  if  he  fails. 

Unit  ed_  St  ate  s_v_1_  Clare  Williamson  and  La£_i_ne  Eunice 
Co.7  45~ I B I A~ 2 6 4 (Feb._4,  1980)  ~ 87  I .17  34 


Evidence  submitted  on  appeal  after  an  initial  de- 
cision in  a mining  contest  may  net  be  relied  upon  in 
making  a final  decision  but  may  only  be  considered  to 
determine  if  the  hearing  should  be  reopened. 

UjQit6^_State£_vi_Ludwig_G_._Rosenkran3 , 46  IEIA  109 
(Feb.  29,  1980) 


The  Government  has  established  a prima  facie  case 
when  a mineral  examiner  testifies  that  he  has  exanited 
a mining  claim  and  has  found  the  mineral  values  insuf- 
ficient to  support  a finding  of  discovery. 

United  States  v.  Joseph  R.  and  Aletha  Henri,  46  IEIA 
221  (Mar . 277  19807 


Due  process  does  not  require  notice  and  a prior 
hearing  in  every  case  that  an  individual  is  deprived 
of  property  so  long  as  the  individual  is  given  notice 
and  an  opportunity  to  be  heard  before  the  deprivation 
becomes  final. 

Alv a_F^_Rcc_k we  1 l_and  Alva  A.  Rogkwell.  47  IEIA  272 
(May  13,  I960)  ~ ' 

Max_Keiss,  49  IEIA  332  (Aug.  25,  1980) 


Absent  a patent  application,  the  dismissal  of  a 
contest  complaint  by  an  Administrative  Law  Judge  dees 
not  establish  the  validity  of  the  claim,  but  merely 
establishes  that,  on  the  issues  raised  by  the  evidence, 
the  contestee  has  preponderated.  Therefore,  there  is 
no  requirement,  beyond  prepondera ticn  as  tc  the  issues 
raised  by  the  evidence,  that  a mining  claimant  affirma- 
tively establish  the  validity  of  a claim. 

United  States  v.  George  C.  Hooker  et  al..  48  IEIA  22 
(May  27,1980) 


In  proceedings  before  the  Department  tc  determine 
the  validity  of  a mining  claim,  notice  and  an  opportun- 
ity for  a hearing  is  reguired  only  where  there  is  a 
disputed  question  of  fact.  Where  the  validity  of  a 
claim  turns  cn  the  legal  effect  to  he  given  facts  cf 
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record  concerning  the  status  of  the  land  when  the  claim 
was  located,  no  hearing  is  reguired. 

John_Ji_Schnabel , 50  IBLA  201  (Sept.  30,  1980) 


The  procedure  followed  by  the  Department  of  the 
Interior  in  the  initiation  of  mining  contest  cases  is 
in  compliance  with  the  due  process  clause  of  the  United 
States  Constitution  and  the  Administrative  Procedure 
Act,  5 U.S.C.  5 551  (1976) . 

To  warrant  a further  hearing  in  a mining  claim 
contest,  based  upon  asserted  lack  of  discovery,  an 
appellant  must  make  an  evidentiary  tender  of  proof  of 
discovery.  Evidence  of  a past  discovery  is  not  suffi- 
cient by  itself  to  indicate  that  a different  result 
might  now  be  obtained. 

United_States_vi_Mary_Ei_Gray , 50  IBLA  209  (Sept.  30, 
1980)  ” ~ 


LANDS  SUBJECT  TO 

A Forest  Service  special  use  permit  issued  to  a 
state  agency  does  not  constitute  a withdrawal  of  the 
land  involved  from  appropriation  under  the  mining  law, 
and  a contest  will  not  lie  against  a subsequently  lo- 
cated mining  claim  on  a charge  that  a portion  of  the 
claim  is  void  to  the  extent  that  it  includes  land  em- 
braced by  the  permit. 

United  States  v ._Clare_Wi21iamson  and_La£ine  Pumice 
Coi(  45  I BL A~  2 6 4 (Feb.  47  19807  ~ 87  iTlT  34 


A mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio. 

Ei-Uslson , 47  IBLA  12  (Apr.  10,  1980) 


An  application  under  the  Act  of  Apr.  23,  1932, 

43  U.S.C.  § 154  (1976),  for  restoration  to  mineral 
entry  and  location  of  lands  within  a reclamation  with- 
drawal will  ordinarily  be  rejected  when  the  Water  and 
Power  Resources  Service  has  recommended  against  it,  the 
recommendation  is  premised  upon  the  requirements  cf  the 
public  interest,  and  the  reasons  offered  in  support  of 
the  recommendation  are  cogent. 

Il°E®!lce_ Ad kisson , 47  IBLA  121  (Apr.  28,  1980) 


Land  which  has  been  patented  without  a reserva- 
tion of  minerals  to  the  United  States  is  not  available 
for  the  location  of  mining  claims,  and  mining  claims 
located  on  such  land  after  it  is  so  patented  are  null 
and  void  ab  initio,  and  an  attempted  recordation  of 
such  mining  claims  is  properly  refused  by  the  Bureau 
of  Land  Management. 

t ha n_C a r r , 49  IBLA  17  (July  15,  1980) 


A mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio. 

Where  a mining  claim  located  on  land  withdrawn  at 
the  time  of  location  is  declared  void  ab  initio,  such  a 
location,  and  the  decision  declaring  such  a location 
void,  do  not  affect  the  status  of  any  location  of  the 
same  land  made  prior  to  the  withdrawal;  ncr  can  such  a 
location,  made  by  a party  with  an  interest  in  the  prior 
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location,  reestablish  or  protect  rights  to  the  prior 
claim. 

Jack  C.  Franks.  49  IBLA  162  (July  30,  1980) 


Land  which  has  teen  patented  without  a reservation 
of  minerals  to  the  United  States  is  not  available  for  the 
location  of  lining  claims,  and  B1M  properly  rejects  a 
copy  of  a notice  of  location  of  a lode  claim  insofar 
as  it  covers  patented  land.  However,  EIK  should  not 
reject  the  notice  insofar  as  it  concerns  unpaterted 
lands,  provided  that  the  claim  conforms  to  the  rules 
governing  lode  claims  after  being  amended  to  exclude 
the  patented  areas. 

Samue l_Ai_Chesebrgu3h , 49  IBLA  249  (Aug.  18,  15EC) 


A mining  claim  located  on  land  which  was  then  seg- 
regated and  closed  to  mineral  entry  is  properly  declared 
null  and  void  ab  initio. 

George  H.  Eennimore  et  al..  50  I E L A 280  (Cct.  6 , 1980) 


The  Outer  Continental  Shelf  Lands  Act,  as  amended, 
43  U.S.C.  55  1331-56  (Supp.  II  1978),  provides  the 
exclusive  authority  for  the  development  cf  minerals  cr 
the  outer  continental  shelf.  Mining  claims  situated  cn 
the  outer  continental  shelf  assertedly  located  pursuant 
to  the  placer  provisions  of  the  general  mining  law, 

30  U.S.C.  §§  35-36  (1976),  must  be  declared  null  and 
void . 

Ford  MacElvain,  50  IBLA  303  (Oct.  7,  1980) 

87  I.t.  478 


Mining  claims  located  cn  lands  subject  to  valid, 
ongoing,  and  pre-existing  rights-of-way  granted  tc  the 
State  of  Idaho  pursuant  to  the  Federal  Aid  Eighvay  Act, 
23  U.S.C.  § 317  (1976),  to  use  the  lands  for  materials 
for  highway  construction,  are  null  and  void  at  iritic. 

James  F.  Fepcorn.  Wayne  A.  Reddekopp.  50  IEIA  414 
(Cet.~24,  1980) 


Mining  claims  located  cn  land  at  a time  the  land  is 
withdrawn  from  appropriation  under  the  United  States 
mining  laws  properly  are  declared  null  and  void  at  initio. 

Marvin  Mack,  Betty  K.  Mack.  51  IEIA  30  (Cct.  30,  1960) 


Land  which  has  been  conveyed  to  a state  without  a 
reservation  of  minerals  to  the  United  States  is  net 
available  for  the  location  of  mining  claims,  and  a min- 
ing claim  located  on  such  land  after  it  is  so  patented 
is  null  and  void  ab  initio. 

£°n_Pi_ Smith , 51  IBLA  71  (Oct.  31,  I960) 


A single  discovery  of  mineral  within  a placer  min- 
ing claim  does  not  conclusively  establish  the  mineral 
character  of  all  the  land  included  in  the  location. 
Whether  the  land  embraced  in  the  claim  is  mineral  in 
character  is  an  issue  which  remains  open  tc  investiga- 
tion and  determination  by  the  Department  until  patent 
issues.  The  contestee  must  establish  that  each  lC-acre 
tract  within  the  entire  claim  is  mineral  in  character. 
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failing  in  which  any  nonmineral  10-acre  tract  is  prcp- 
erly  excluded  from  the  patent  application. 

0 nited_S  t ates_vi_Cameron_Cat  lin_Bohme_et_al_._1_Uni  ted 
Sta  tes_  yi_Exxon_Cor£J,_et_a  lix_Uni  ted_States_vJL_  Aidatel  le 

Brown_et_ali [Su££..]_,  51  I EL  A 97  (Nov.  5,  19807 

87  I.D.  535 


Land  which  has  been  patented  without  a reservation 
of  minerals  to  the  United  States  is  not  available  for 
the  location  of  mining  claims  and  BLM  properly  refuses 
recordation  of  such  claims. 

Silver_S£ot_MetalsA_Inci,  51  IBLA  212  (Dec.  10,  1980) 


LOCATABILITY  OF  MINERAL 
Generally 

Material  which  is  principally  valuable  for  use  as 
fill,  sub-base,  ballast,  riprap,  or  barrow,  for  which 
ordinary  earth  or  rock  may  be  used,  is  not  locatable 
under  the  mining  laws  and  was  not  locatable  prior  to 
July  23,  1955. 

United_States_v . Hi_Gi_N ickolx_Eva_Rose_Nickcl , 47  I EL  A 
183~  (May~7,~1980) 


Leasable_Comp>ounds 

A natural  brine  containing  water  and  ions  of 
sodium,  potassium,  calcium,  magnesium,  and  chlorine 
may  be  considered  a valuable  deposit  of  a sodium  com- 
pound within  the  meaning  of  30  U.S.C.  § 262  (1976)  if 
either  of  two  contingencies  occur.  First,  sodium  must 
be  present  in  sufficient  quantity  as  to  be  commercially 
valuable.  Second,  sodium  must  be  essential  to  the 
molecular  structure  of  the  valuable  mineral. 

Land  is  "known  to  be  valuable"  for  a mineral  sub- 
ject to  the  Mineral  Leasing  Act  of  Feb.  25,  1920,  as 
amended,  when  "known  conditions  at  the  time  [of  loca- 
tion ] were  plainly  such  as  to  engender  the  belief  that 
the  land  contained  mineral  deposits  of  such  quality  and 
in  such  quantity  as  would  render  their  extraction  prof- 
itable and  justify  expenditures  to  that  end."  United 
States  v.  Souther  n_Pacj.fi C-Co^ , 251  U.S.  1,  13-14 
(1919)  ; Ci.amond_Coal_Coi  v.  Unj.ted_States , 233  U.S. 

236,  239-40  (1914) . In  determining  whether  mineral 
deposits  are  such  as  to  render  their  extraction  profit- 
able and  justify  expenditures,  extrinsic  factors,  such 
as  the  cost  of  extraction,  processing,  transportation, 
and  marketing  must  be  considered. 

The  Administrative  Law  Judge  gave  proper  weight 
to  Government  testimony  in  dismissing  the  Government's 
contest  complaint  where  the  evidence  supported  a find- 
ing of  the  existence  of  a sodium-calcium-chloride 
brine,  but  did  not  support  a finding  that  such  brine 
was  "known  to  be  valuable"  for  a Leasing  Act  mineral. 

The  existence  of  a "related  product"  within  the 
meaning  of  30  U.S.C.  § 262  (1976)  presumes  the  exis- 
tence of  a valuable  sodium  compound  deposit. 

U ni.t  ed_S  tates_vi_Levgn_Ba  r dsley [Tr  ustee]_j_Ma  r lene_M_. 

Bardsley_t_Ind  j.v  i.dually_and_as_Administ  ra  t r ix_of  _ t he 

Estate_gf_Dgna ld_H^._Bardsley [Deceased].,  45  IBLA  367 

(Feb.  7,  1980) 
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LOCATION 

The  owner  of  mining  claims  located  after  Cct.  21, 
1976,  must  file  copies  of  the  notices  of  location  cf 
the  claims  with  BLM  within  90  days  of  the  dates  cf 
location  of  the  claims,  failing  which  the  claims  are 
properly  declared  abandoned  and  void. 

"Date  of  location."  The  date  of  location  cf  a 
mining  claim  is  determined  in  accordance  with  the  law 
of  the  State  where  the  claim  is  situated.  Under 
Washington  law,  it  is  the  date  specified  on  the  notice 
of  location  filed  with  the  local  recorder's  office. 

The  date  of  location  of  a mining  claim  may  net  be 
changed  by  altering  this  date  on  the  copy  of  the  notice 
of  location  filed  with  BLM  so  that  it  reflects  a date 
different  than  that  in  the  original  notice. 

P £ S Mining  Co..  45  IELA  115  (Jan.  23,  19e0) 


Mining  claims  are  properly  declared  null  and  void 
ab  initio  when  they  are  located  during  a period  when 
the  lands  are  withdrawn  from  entry  under  the  mining 
laws.  However,  under  30  U.S.C.  § 36  (1976),  if  a per- 
son or  predecessors-in-interest  have  held  and  worked 
the  claims  for  a period  of  time  equal  to  that  pre- 
scribed by  the  state  statute  of  limitations  for  adverse 
possession  of  mining  claims,  during  which  peried  the 
land  was  open  to  mineral  location,  that  person  is 
deemed  to  have  made  proper  locations.  Whether  the  lo- 
cations are  valid  depends  on  whether  discoveries  have 
been  made  on  each  claim  within  the  meaning  of  the  min- 
ing laws. 

Dolores  Olsen  and_Wesley  E.  Mace,  et  al.,  45  IEIA  222 

(Feb7  47~I96C7 


A Forest  Service  special  use  permit  issued  to  a 
state  agency  does  not  constitute  a withdrawal  cf  the 
land  involved  from  appropriation  under  the  mining  law, 
and  a contest  will  not  lie  against  a subsequently  lo- 
cated mining  claim  on  a charge  that  a portion  of  the 
claim  is  void  to  the  extent  that  it  includes  land  em- 
braced by  the  permit. 

United  States  v.  Clare_Willi^mson_and  Lagine_I umice 
Co.7_45  IELA  2 64~  (Feb7  47~1980)  ~ 87  7717  34 


No  placer  location  shall  include  more  than 
20  acres  for  each  individual  claimant  and  may  net 
exceed  160  acres  for  an  association  cf  up  to  eight 
individual  claimants.  30  U.S.C.  §§  35,  36  (1976)  ; 
43  CF B 3642.1-2. 

Big  Hern  Limestone  Co..  46  IELA  98  (Feb.  26,  1980) 


The  purpose  cf  30  U.S.C.  § 38  (1976)  whereby  a 
person  or  association  may  establish  a right  to  patent 
lands  which  said  person  or  association  has  held  and 
worked  for  a period  egual  to  the  statute  of  limitations 
is  to  obviate  proving  formal  compliance  with  require- 
ments for  locating  a claim,  but  it  does  not  dispense 
with  proof  cf  discovery. 

United  States  v.  Joseph  B^and  Alejiha  jjenri,  46  IEIA 
221  (Mar.  277  19807 
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The  owner  of  an  unpatented  mining  claim,  located 
after  Oct.  21,  1976,  must  file  within  90  days  after  the 
date  of  location,  in  the  proper  ELM  office,  a copy  of 
the  certificate  of  location  of  the  claim. 

The  failure  to  file  the  instruments  requited  by 
43  CFR  3833.1  and  3833.2  within  the  time  periods  pre- 
scribed therein,  constitutes  an  abandonment  of  the  min- 
ing claim,  and  the  claim  is  properly  deemed  to  be  void. 

Eric_M  ur  ra.y , 47  IBLA  112  (Apr.  28,  1980) 


The  owner  of  a mining  claim  located  on  or  before 
Oct.  21,  1976,  had  until  Oct.  22,  1979,  to  record  a 
copy  of  the  location  notice  with  Bureau  of  Land  Manage- 
ment and  pay  the  required  service  fee,  and  where  the 
fee  was  not  paid  43  CFR  3833.1-2  (d)  reguires  that  the 
notice  of  location  be  returned  as  unacceptable. 

Under  43  U.S.C.  § 1744  (1976)  and  43  CFR  3833.4, 
the  failure  to  timely  file  an  instrument  required  by 
43  CFR  3833.1-2  constitutes  an  abandonment  of  the  min- 
ing claim,  and  it  is  deemed  to  be  void. 

Georae_Bi_F le we  1 1 i ng , 4 8 IBLA  141  (May  30,  1980) 


Under  43  U.S.C.  § 1744  (1976),  and  43  CFR 

3833.1—2 (b)  and  3833.4,  the  owner  of  an  unpatented 
mining  claim  located  after  Oct.  21,  1976,  shall  file 
within  90  days  after  the  date  of  location  in  the  proper 
BLM  office  a copy  of  the  official  record  cf  the  nctice 
or  certificate  of  location,  or  the  claim  must  be  deemed 
abandoned  and  void. 

Jaaes_White,  48  IBLA  346  (July  3,  1980) 


Under  43  U.S.C.  % 1744  (1976),  and  43  CFR 

3833.1-2(a),  the  owner  of  an  unpatented  mining  claim 
located  before  Oct.  21,  1976,  must  file  a copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion with  the  proper  office  of  the  Bureau  of  Land 
Management  on  or  before  Oct.  22,  1979,  or  the  claim  is 
deemed  abandoned  and  void. 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
promulgated  regulations. 

££MD<I°_.!33 jslca , 48  IBLA  351  (July  11,  1980) 


Under  43  U.S.C.  $ 1744  (1976)  if  the  owner  of  a 
mining  claim  located  on  or  before  Oct.  21,  1976,  does 
not  file  a copy  of  the  recorded  notice  or  certificate 
of  location  by  Oct.  22,  1979,  the  claim  must  be  deemed 
abandoned  and  void. 

< 1,9  IBLA  40  (July  21,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  must  file  a copy  of  the  certifi- 
cate or  notice  of  location  of  the  claim  with  ELM  within 
90  days  of  the  date  of  location  of  the  claim,  failing 
which  BLM  properly  rejects  the  untimely  tendered  docu- 
ment and  declares  the  claim  abandoned  and  void. 

Henr ^_Dj._Fr i ed m a n , 49  IBLA  97  (July  28,  1980) 


M liill  £_  C L AIMS — Continued 
LCCATICN--Continued 

Where  a mining  claim  located  on  land  withdrawn  at 
the  time  of  location  is  declared  void  at  initic,  such  a 
location,  and  the  decision  declaring  such  a location 
void,  do  net  affect  the  status  of  any  lccaticn  cf  the 
same  land  made  prior  to  the  withdrawal;  nor  can  such  a 
location,  made  by  a party  with  an  interest  in  the  prior 
location,  reestablish  or  protect  rights  to  the  pricr 
claim. 

Jack  C.  Franks.  49  IBLA  162  (July  3C,  198C) 


Under  43  U.S.C.  § 1744  (1976)  and  43  CFR 

3833.1—2  (a) » 3833.2-1  (a),  3833.4  , for  a minipg  claim 
located  cn  cr  before  Oct.  21,  1976,  a copy  cf  the 
notice  or  certificate  of  location  and  evidence  cf 
assessment  werk  or  nctice  of  intention  to  held  must  be 
filed  with  the  Euteau  of  Land  Management  by  Cct.  22, 
1979,  or  the  claim  shall  be  deemed  abandoned  and  vcid. 

Can^on_  V iew_J)i  n ing_Cci , 49  I EL  A 184  (July  31,  1S6C) 


For  a mining  claim  located  on  or  tefere  Cct.  21, 
1976,  under  43  U.S.C.  $ 1744  (1976),  43  CFR  3633.1-2  (a) 
and  3833.4,  a copy  of  the  recorded  notice  cr  certifi- 
cate of  location  must  be  filed  with  the  appropriate 
ELM  state  office  by  Cct.  22,  1979,  or  the  claim  shall 
be  conclusively  deemed  to  be  abandoned  and  void. 

Virgal  M.  Taylor.  Elizabeth  Huttcn.  49  IELA  329 
(Aug.  25,  1980) 


Under  43  CFR  3833.  1—2  (a)  and  383  3.4  (a),  the  own- 
er of  an  unpatented  mining  claim  located  cn  cr  tefere 
Oct.  21,  1976,  must  file  a copy  of  the  recorded  nctice 
or  certificate  of  location  with  the  Eureau  of  land 
Management  by  Oct.  2,  1979,  or  the  claim  is  deemed 
abandoned  and  void. 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  and  duly  promul- 
gated statutes  and  regulations. 

Hugh  A.  Johnson.  50  IELA  47  (Sept.  9,  1980) 


Under  43  CFR  3833.1—2  (b)  , the  owner  of  an  unpa- 
tented mining  claim,  millsite,  or  tunnel  site  lecated 
after  Cct.  21,  1976,  on  Federal  land  shall  file  within 
after  the  date  of  location  of  that  claim  in  the 
proper  ELM  office  a copy  cf  the  official  record  cf  the 
notice  or  certificate  of  location  of  the  claim  or  site. 

The  failure  to  file  an  instrument  required  by  secs. 
3833.1  and  3833.2  of  this  title  within  the  time  peried 
prescribed  therein  shall  be  deemed  conclusively  tc  con- 
stitute an  abandonment  of  the  mining  claim,  millsite, 
or  tunnel  site  and  it  shall  be  void. 

Tod  Andersen.  50  IELA  66  (Sept.  17,  1980) 


In  the  absence  of  a discovery  cn  a surface  cutcrcp 
of  a vein  and  in  the  absence  of  a clearly  exposed  vein 
cn  the  surface  of  the  ground,  a prcjecticn  vertically 
upward  to  the  surface  from  the  discovery  points  shewn 
on  a mineral  survey  is  acceptable  to  identify  the  cen- 
ter line  of  a lode  claim  for  loeatien  purposes.  Where 
a Government  contest  complaint  against  a mining  claim 
charges  that  a mineral  survey  is  improperly  executed, 
the  charge  is  properly  dismissed. 


Unit  ed_St  a t es_vi_Cor  ne  1 ius_Ij,_j1  a n ni  x , 5C  IELA  11C 
~(Sept.~24  , 19  8 oY 
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M I N I N G_C L A I M S — Continued 
LOCATION- -Continued 

The  owner  of  raining  claims  located  after  Oct.  21, 
1976,  must  file  copies  of  the  notices  of  location  cf 
the  claims  with  BLM  within  90  days  of  the  dates  cf 
location  of  the  claims,  failing  which  the  claims  are 
properly  declared  abandoned  and  void. 

"Date  of  Location."  The  date  of  location  of  mining 
claims  is  determined  in  accordance  with  the  law  cf  the 
State  where  the  claims  are  situated.  Under  California 
law,  the  time  for  recordation  in  the  county  is  measured 
from  the  date  of  the  posting  of  the  location  notice  on 
the  claims. 

The  dates  of  location  of  mining  claims  as  shewn 
on  the  notices  of  location  recorded  in  compliance  with 
State  law  will  be  treated  as  controlling  where,  after 
rejection  by  BLM  of  the  location  notices  as  untimely 
filed,  claimant  alleges  that  the  notices  are  untrue  as 
the  dates  shown  are  "typographical  errors." 

ie®_Rssources_Ma naqeme nt_Cot£. , 50  IBLA  131  (Sept.  24, 
1980)“ 


Where  a person  has  located  a mining  claim  on  or 
before  Oct.  21,  1976,  the  requirement  of  43  U.S.C. 

§ 1744  (1976)  and  43  CF R 3833.1—2  (a)  concerning  claims 
located  £rior  to  the  enactment  of  FLPMA  apply,  and  the 
owner  has  until  Oct.  22,  1979,  to  record  the  location 
notice  with  BLM. 

Under  43  U.S.C.  § 1744  (1976)  and  43  CFR  3833.4, 
the  failure  to  file  timely  with  the  proper  office  of 
the  Bureau  of  Land  Management  a copy  of  the  notice  or 
certificate  of  location  of  a mining  claim  is  deemed 
conclusively  to  constitute  an  abandonment  of  the  min- 
ing claim  by  the  owner. 

The  Department  of  the  Interior,  as  agency  of 
Executive  Branch  of  Government,  is  not  proper  forum  to 
decide  whether  or  not  as  to  mining  claims  the  recorda- 
tion provisions  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976  are  constitutional. 

A bner_Weed . 50  IBLA  141  (Sept.  26,  1980) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  and  duly  promul- 
gated statutes  and  regulations. 

John_F^._Sch  m el  ze  r , 51  IBLA  188  (Dec.  2,  1980) 


Pursuant  to  43  CFR  3833.1-1,  an  unpatented  mining 
claim  in  any  national  park  system  unit  in  existence  on 
Sept.  28,  1976,  which  was  not  recorded  on  or  before 
Sept.  28,  1977,  in  accordance  with  the  Federal  Register 
notice  (41  FR  46357  Oct.  20,  1976),  or  36  CFR  9.5  is, 
pursuant  to  16  U.S.C.  $ 1907  (1976),  conclusively  pre- 
sumed to  be  abandoned  and  void. 

Gor dpn_Li_Cgope r , 51  IBLA  191  (Dec.  5,  1980) 


The  owner  of  mining  claims  located  after  Oct.  21, 
1976,  must  file  copies  of  the  notices  of  location  of 
the  claims  with  BLM  within  90  days  of  the  dates  of 
location  of  the  claims,  failing  which  the  claims  are 
properly  declared  abandoned  and  void. 

Arley_C^__Burke,  51  IELA  224  (Dec.  10,  198C) 


WJUI|G_CLAIMS — Continued 
LOCATION — Continued 

Where  a person  locates  mining  claims  on  cr  tefere 
Oct.  21,  1976,  the  requirement  cf  43  U.S.C.  § 1744 
(1976)  and  43  CFR  3833. 1—2  (a)  concerning  claims  located 
prior  to  the  enactment  of  FLPMA  apply,  and  the  cwner 
has  until  Oct.  22,  1979,  to  record  the  location  notice 
with  ELM. 

Under  42  CFR  3633.4,  the  failure  tc  file  such 
instruments  as  reguired  by  subsections  (a)  and  (t)  of 
this  section  shall  be  deemed  conclusively  tc  constitute 
an  abandonment  of  the  mining  claim,  millsite,  cr  tunnel 
site  by  the  cwner. 

43  CFR  3633.1-2  (d)  states  that  a location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a service  fee. 
As  this  is  a mandatory  requirement,  there  is  nc  recor- 
dation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.  Therefore,  where  a 
notice  of  location  of  a mining  claim  is  submitted  tc 
ELM  for  recordation  on  Oct.  22,  1979,  and  the  check 
submitted  was  returned  by  the  bank  as  uncollectible, 
the  mining  claims  located  prior  to  Cct.  21,  1976,  are 
deemed  abandoned  and  void. 

John  J.  Eunsm.ore  et  al..  51  IBLA  297  (Dec.  17,  I960) 


LOEE  CLAIMS 

To  constitute  a discovery  cn  a lede  mining  claim 
there  must  be  physically  exposed  within  the  limits  cf 
the  claim  a lode  or  vein  bearing  mineral  of  such  gual- 
ity  and  in  such  quantity  as  to  warrant  a man  cf  ordi- 
nary prudence  in  the  expenditure  of  his  labor  and 
means,  with  a reasonable  prospect  of  success,  in  at- 
tempting to  develop  a valuable  mine;  it  is  net  enough 
to  show  that  the  exposed  mineralization  is  sufficient 
to  warrant  holding  a claim  with  a reasonable  hope  that 
at  some  time  in  the  future  the  land  embraced  therein 
may  become  valuable  for  mining. 

United  States  v.  Robert  Chambers . 47  IELA  102  (Apr.  23, 
196Cj  


MARKETABILITY 

Unccntradicted  evidence  of  nen p rod uc ticn  of  a min- 
ing claim,  which  has  continued  over  a period  cf  years, 
is  sufficient,  without  more,  to  establish  a prima  facie 
case  of  invalidity  of  the  mining  claim. 

United  States  v.  Gerald  Hess.  46  IELA  1 (Feb.  13,  196C) 


A discovery  exists  where  minerals  have  beer  feund 
and  the  evidence  is  of  such  a character  that  a person 
cf  ordinary  prudence  would  be  justified  in  the  further 
expenditure  of  his  labor  and  means,  with  a reasonable 
prospect  of  success,  in  developing  a valuable  mine. 

This  "prudent  man"  test  has  teen  refined  and  ccuple- 
mented  by  the  "marketability"  test  requiring  a shew- 
ing that  the  mineral  in  question  can  be  presently 
extracted,  removed,  and  marketed  at  a profit. 

Uni_ted_S tates  v._Wi  G_.  Nickolj  Eva_Rcse  Nickol,  47  IEIA 
1 8 3~  (May  7T~198C) 


In  determining  whether  a claimant  has  made  a 
discovery,  the  present  costs  of  mining,  removing,  and 
marketing  the  minerals  involved  are  properly  ccnsidered. 


I!l!itS'3_siai.fJ_.¥.i_Cgrnelius_JEi  Mannix,  5C  IELA  11C 
Isept.  24,  1980) 
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MINING  CLAIMS — Continued 
MARKETABILITY — Continued 

The  Supreme  Court  has  determined  that  a finding  of 
present  marketability  as  of  Feb.  25,  1920,  is  not  a pre- 
requisite to  a determination  that  oil  shale  deposits 
are  valuable  mineral  deposits  within  the  meaning  of  the 
general  mining  laws,  and  has  excepted  oil  shale  claims 
from  the  general  rules  of  discovery  for  mining  claims. 

Frederick  H.  Larson  v.  State  of  Utah.  50  I BL A 382 
(Oct.  22,  1980) 


Under  Andrus  v.  Shell  Oil  Co. . U.S. , 

64  L . Ed . 2d  593  (1980),  48  U.S.L.W.  4603  (June  2,  1980), 
oil  shale  is  a prospectively  valuable  mineral  and 
therefore  present  marketability  need  not  be  shown  to 
demonstrate  discovery. 

United  States  v.  Cameron  Catlin  Bohme  et  al..  United 
States_vi_Exxon_Cor£i_et_ali_lp_Uni  ted_Stat  es_vJ,_Aidabel  le 
Brown_et_al.  JSU£l>.]_,  51  IELA  97  (Nov.  5,  1980) 

87  I.D.  535 


MILLSITES 

An  application  for  a millsite  patent  is  properly 
rejected  where  the  applicant  can  allege  only  past  use 
of  the  millsite  for  mining  or  milling  purposes  pursuant 
to  30  U.S.C.  § 42  (1976).  An  application  for  a mill- 
site  patent  is  properly  rejected  where  use  of  the  mill- 
site  within  the  terms  of  30  U.S.C.  § 42  (1976)  depends 
upon  the  future  discovery  of  minerals. 

So  long  as  the  legal  title  to  public  lands  remains 
in  the  united  States,  it  has  the  power,  after  proper 
notice  and  upon  adequate  hearing,  to  determine  whether 
a millsite  claim  is  valid,  and  if  it  be  found  invalid, 
to  declare  it  null  and  void. 

United  States  of  America  v.  Utah  International.  Inc. , 

45  IBLA  73  (JanT  17,  1980) 


Sec.  15  of  the  Act  of  May  10,  1872,  30  O.S.C.  § 42 
(1976) , requires  that  a millsite  be  used  or  occupied 
distinctly  and  explicitly  for  mining  or  milling  pur- 
poses. Where  a cabin  on  a millsite  is  used  for  resi- 
dential purposes  and  the  use  of  the  cabin  for  mining 
purposes  is  only  incidental  to  its  use  as  a residence, 
the  millsite  must  be  declared  null  and  void. 

A mineral  claimant  who  has  not  made  a discovery 
of  a valuable  mineral  deposit  within  the  limits  of  his 
lode  or  placer  mining  claims  is  not  the  proprietor  of  a 
"vein,  lode  or  placer"  within  the  context  of  30  U.S.C. 

§ 42  (1976) , and  cannot  establish  any  right  to  a mill- 
site  claim  based  on  such  unperfected  mining  locations. 

United  States  v^_Leon  R^Whitney^  Cesar_T.  Hernandez, 
5”lBtI  7 3 (Oct . 3l7_1980)  ~ 


MINERAL  LANDS 

Land  is  mineral  in  character  when  known  conditions 
engender  the  belief  that  the  land  contains  mineral  of 
such  quantity  and  quality  as  to  render  its  extraction 
profitable  and  justify  expenditures  to  that  end.  The 
charge  that  the  lands  embraced  by  a mining  claim  are 
not  mineral  in  character  can  raise  two  discrete  issues. 
First,  it  can  challenge  the  validity  of  the  entire 
claim.  Alternatively,  it  can  be  applied  to  placer 
claims  which  are  supported  by  a discovery,  with  the 
effect  that  the  claimant  must  show  that  each  10  acres 
of  the  claim  are  mineral  in  character. 


IN  TNG CJL  R li?  S — Continued 

MINERAI  LANCS — Continued 

Although  placer  claims  may  be  validated  by  a 
single  discovery,  each  10-acre  subdivision  embraced 
by  the  claim  must  be  mineral  in  character.  Land  is 
mineral  in  character  when  known  conditions  engender  the 
belief  that  the  land  contains  mineral  of  such  quality 
and  quantity  as  to  render  its  extraction  profitable  and 
justify  expenditures  to  that  end. 

United_States  v._Wi  G._Nickol_t_Ev a Rcse  Nickel,  47  IELA 
183  "(May  7""l980) 


PLACER  CLAIMS 

No  placer  location  shall  include  mere  than 
20  acres  for  each  individual  claimant  and  may  net 
exceed  160  acres  for  an  association  of  up  tc  eight 
individual  claimants.  30  U.S.C.  §§  35  , 36  (1976)  ; 
43  CFR  3842.1-2. 

Hi3_Ho££_I.i.mestone_coi,  «6  IELA  98  (Feb.  2E,  15EC) 


Although  placer  claims  may  be  validated  by  a 
single  discovery,  each  10-acre  subdivision  embraced 
by  the  claim  must  be  mineral  in  character.  land  is 
mineral  in  character  when  known  conditions  engender  the 
belief  that  the  land  contains  mineral  of  such  guality 
and  quantity  as  tc  render  its  extraction  profitable  and 
justify  expenditures  to  that  end. 

United  States  v.  W.  G.  Nickol.  Eva  Rose  Nickel,  47  IEIA 
183  (May- 77  I960) 


Under  Andrus  v.  Shell  Oil  Cc..  U.S.  , 

64  L . Ed . 2 d 593  (1980),  48  U.S.L.W.  4603  (June~2,  196C), 
cil  shale  is  a prospectively  valuable  mineral  and 
therefore  present  marketability  need  not  be  shewn  tc 
demonstrate  discovery. 

To  demonstrate  a sufficient  discovery  cf  cil  shale 
under  Freeman  v.  Summers . 52  L.D.  201  (1927),  a mining 

claimant  must  show  that  mineral  was  disclosed  cn  cr 
before  Feb.  25,  1920,  in  such  situation  and  such 
formation  that  he  can  follow  the  deposit  to  depth  with 
reasonable  assurance  that  paying  minerals  will  be 
found.  An  isolated  bit  of  mineral,  not  connected  with 
or  leading  tc  substantial  prospective  values,  is  net  a 
sufficient  discovery. 

United  States  v.  Cameron  Catlin  Eohme  et  al..  United 
States  v.  Exxon  Corr.  et  al..  United  States  v.  Aidabelle 
Erown_et  al^  JSupp^l,  51  IELA  97  (Ncv.  5,  1S8CJ 

87  I.C.  333 


PCSSESSCRY  BIGHT 

Mining  claims  are  properly  declared  null  and  void 
ab  initio  when  they  are  located  during  a period  when 
the  lands  are  withdrawn  from  entry  under  the  mining 
laws.  However,  under  30  U.S.C.  § 36  (1976),  if  a per- 

son or  predecessors-in-interest  have  held  and  worked 
the  claims  for  a period  of  time  equal  tc  that  pre- 
scribed by  the  state  statute  of  limitations  for  adverse 
possessicn  of  mining  claims,  during  which  peried  the 
land  was  open  to  mineral  location,  that  person  is 
deemed  to  have  made  proper  locations.  Whether  the  lo- 
cations are  valid  depends  on  whether  discoveries  have 
been  made  on  each  claim  within  the  meaning  of  the  min- 
ing laws. 

Dolores  Clsen  and  Wesley  E.  Mace,  et  al..  45  IEIA  232 
(Feb.  4,  isec7 


United  States  v.  Clare  Williamson  and  Lapine_Pumice 
ciJ-4  5 IBLA  264  (Feb.  4,  1980)  ~ 87  i7d.  34 
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UXNING_CLAIMS — Continued 
RECORDATION 

The  owner  of  mining  claims  located  after  Oct.  21, 
1976,  must  file  copies  of  the  notices  of  location  of 
the  claims  with  BLM  within  90  days  of  the  dates  cf 
location  of  the  claims,  failing  which  the  claims  are 
properly  declared  abandoned  and  void. 

"Date  of  Location."  The  date  of  location  of  a 
mining  claim  is  determined  in  accordance  with  the  law 
of  the  State  where  the  claim  is  situated.  Under 
Washington  law,  it  is  the  date  specified  on  the  notice 
of  location  filed  with  the  local  recorder's  office. 

The  date  of  location  of  a mining  claim  may  not  be 
changed  by  altering  this  date  on  the  copy  of  the  notice 
of  location  filed  with  BLM  so  that  it  reflects  a date 
different  than  that  in  the  original  notice. 

P S S Mining  Co. . 45  IBLA  115  (Jan.  23,  1980) 


Where  a mining  claimant  submits  a copy  of  a no- 
tice of  location  in  the  BLM's  Riverside,  California, 
District  Office,  for  a claim  located  after  Oct.  21, 
1976,  he  has  not  complied  with  43  CFR  3833.1-2  (b),  even 
though  the  material  was  submitted  in  the  District  Of- 
fice before  the  expiration  of  the  90-day  deadline,  as 
the  notice  has  not  been  filed  in  the  "proper  ELM  of- 
fice," which  is  the  BLM  California  State  Office  in 
Sacramento,  as  expressly  provided  by  43  CFR  3833.0-5  (g) 
and  1821.2-1  (d)  . Where  the  District  Office  forwards 
the  information  to  the  State  Office  but  it  dees  net 
arrive  until  after  the  90-day  deadline  has  passed, 
owing  to  its  extremely  late  submission  to  the  District 
Office,  it  is  untimely,  and  the  claim  is  properly  de- 
clared abandoned  and  void  under  43  CFR  3833.4(a). 

C.  F.  Linn.  45  IBLA  156  (Jan.  23,  1980) 


Under  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  § 1744(a)(2)  (1976),  if  an  unpat- 

ented mining  claim  located  before  Oct.  21,  1976,  is  not 
supported  annually  on  or  before  Dec.  31  of  the  calendar 
year  following  the  calendar  year  he  recorded  the  claim 
in  the  BLM  office  by  either  an  affidavit  of  assessment 
work  or  notice  of  intention  to  hold,  the  claim  will  be 
conclusively  deemed  abandoned  and  void,  despite  appel- 
lant's statement  that  there  was  no  intention  to  abandon 
and  that  the  failure  to  file  the  required  statements 
with  BLM  was  an  oversight. 

U££S r , 45  IBLA  215  (Jan.  30,  1980) 


If  a mining  claim  is  not  timely  recorded  in 
accordance  with  the  recordation  provisions  in  the  Fed- 
eral Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 
§ 1744  (1976) , it  is  conclusively  deemed  abandoned  and 

is  void  as  a matter  of  law.  A claimant  who  has  no  in- 
terest in  maintaining  a mining  claim  should  not  record 
it  with  the  Bureau  of  Land  Management. 

Where  a mining  claimant  timely  tendered  payment 
to  cover  service  fees  for  recording  70  mining  claim 
notices  of  location,  but  also  included  four  additional 
mining  claim  notices  which  she  did  not  intend  to  main- 
tain but  filed  merely  for  informational  purposes,  and 
on  appeal  she  clarifies  her  intent  concerning  the  four 
claims  and  unclear  markings  on  maps  which  were  to  show 
that  the  four  claims  were  "canceled,"  the  payment  and 
filing  will  be  deemed  to  have  been  timely  made  as  to 
the  70  claims  if  payment  is  subsequently  made  pursuant 
to  a notice  given. 

Ann  H.  Warnke,  45  IBLA  305  (Feb.  6,  1980) 


£3!!Ii!G_Cl  AIMS — Continued 
RECORD  AT ICE  — Continued 

"Copy  cf  the  Official  Record  of  the  Notice  cr  Cer- 
tificate of  Location."  Under  the  revised  definition  of 
the  term  at  43  CFR  3833. 0—5  <i)  (1979),  a duplicate  cf  a 

notice  of  location  which  has  been  filed  with  the  local 
recorder  is  a "copy  of  the  official  reccrd  cf  the  no- 
tice or  certificate  of  location,"  even  though  it  is  not 
stamped  by  the  local  recorder  and  does  not  include  a 
reference  to  the  local  record,  and  is  therefore  accept- 
able under  43  CFR  3833.1—2  (b)  if  tendered  within 
90  days  of  the  date  of  location. 

Where  it  benefits  the  affected  party  tc  dc  sc,  and 
where  there  ate  nc  intervening  rights  which  will  be  ad- 
versely affected,  a mining  claim  recordation  regulation 
which  is  amended  while  the  matter  is  pending  may  be  ap- 
plied in  its  amended  form. 

J a me s_E^_ S t r o n^ , 45  IBLA  386  (Feb.  13,  1980) 


Where  regulations  implementing  sec.  314  cf  the 
Federal  Land  Policy  and  Management  Act  cf  1976  require 
reference  to  the  Eureau  of  Land  Management  serial  num- 
ber under  which  a mining  claim  is  recorded  for  future 
recordings,  a claimant  fails  to  include  the  number  when 
he  files  a notice  of  assessment  work,  and  he  is  specif- 
ically informed  of  this  and  ether  requirements,  tut 
fails  to  furnish  the  number,  the  filing  is  unaccepta- 
ble, and  failure  to  comply  with  the  filing  requirements 
constitutes  abandonment  of  the  claim,  as  provided  by 
the  Act. 

David  V.  Udy.  45  IELA  389  (Feb.  13,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
prior  tc  Oct.  21,  1976,  has  until  Cct.  22,  1979,  to 
record  the  location.  Recordation  is  effected  by  filing 
a copy  of  the  location  notice  or  certificate  with  the 
proper  HIM  office. 

Failure  to  comply  with  the  regulations  governing 
recordation  of  assessment  work  or  notice  of  intention 
to  held  mining  claims  must  result  in  a conclusive  find- 
ing that  the  mining  claim  has  been  abandoned. 

H ._  L.  _Sj§i  t h , 46  I El  A 62  (Feb.  22,  I960) 


Under  43  U.S.C.  § 1744(b)  (1976)  the  owner  cf  an 

unpatented  mining  claim  located  before  Cct.  21,  1976, 
must  file  with  ELM,  a copy  of  the  notice  of  location 
before  Oct.  22,  1979,  or  the  claim  will  be  conclusive- 
ly deemed  to  have  been  abandoned  under  43  U.S.C. 

% 1744(c).  Mining  claimants  are  not  relieved  of  the 
requirement  to  timely  file  their  documents  where  such 
documents  may  have  been  lost  in  the  mail. 

Where  an  unpatented  mining  claim  is  located  after 
Cct.  21,  1976,  a claimant  has  9C  days  from  the  date  cf 
the  new  location  to  file  with  BLM  a copy  of  the  notice 
cf  location  and  if  he  does  so  file,  EIM  should  proceed 
with  recordation  of  the  new  claim. 

Everett  Fount.  46  IEIA  74  (Feb.  22,  1980) 


Where  a mining  claimant  attempts  to  file  notices 
cf  location  for  six  claims  pursuant  to  43  CFR  3633.1-2 
and  tenders  payment  for  filing  costs  in  an  amount 
sufficient  tc  cover  only  four  cf  such  claims,  EIM  shall 
require  the  claimant  to  select  four  claims  tc  which 
the  money  tendered  shall  be  applied.  The  remaining 
two  claims  are  properly  declared  abandoned  and  void 
in  accordance  with  43  CFR  3833.4. 

S°tf£t_L._Steele,  46  IBLA  80  (Feb.  22,  I960) 
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MINING  CLAIMS — Continued 
RECORDATION — Continued 

If  a mining  claim  is  located  after  Cct.  21,  1976, 
and  the  locator  fails  to  record  the  claims  with  the 
proper  State  Office  of  the  Bureau  of  Land  Management 
within  90  days  afterward,  the  Department  must  conclu- 
sively deem  the  claims  abandoned  and  declare  them  null 
and  void.  The  fact  that  the  claimant  was  net  notified 
of  the  rejection  of  his  filings  soon  enough  to  enable 
him  to  relocate  the  claims  prior  to  a time  when  any 
intervening  claims  of  right  may  have  arisen  does  not 
permit  the  Department  to  withhold  the  consequences  of 
invalidity  mandated  by  the  statute. 

George  D.  Duffy.  46  IBLA  127  (Feb.  29,  1980) 


43  CFR  3833.1  — 2 (d)  states  that  a location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a service  fee. 
As  this  is  a mandatory  requirement,  there  is  no 
recordation  unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.  Therefore,  where  a 
notice  of  location  of  a mining  claim  is  submitted  to 
BLM  for  recordation  on  Oct.  18,  1979,  and  the  filing 
fee  therefor  is  not  paid  to  BLM  until  Nov.  7,  1979,  the 
recordation  date  of  the  notice  of  location  is  Nov.  7, 
1979.  In  the  circumstances,  under  43  CFR  3833.1-2 
appellant's  filing  was  not  completed  until  Nov.  7, 

1979,  which  is  after  the  cutoff  date  of  Cct.  22,  1979, 
for  mining  claims  located  prior  to  Oct.  21,  1976,  and 
the  mining  claim  must  be  deemed  abandoned  and  void. 

N evada_Pacif ic_Coix_I ncA , 46  IBLA  208  (Mar.  24,  1980) 


The  regulations  governing  recordation  of  mining 
claims  are  mandatory,  and  failure  to  comply  therewith 
must  result  in  a finding  that  the  claim  has  been  aban- 
doned. Where,  under  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  Oct.  21,  1976,  43  U.S.C. 

§ 1744  (1976),  and  43  CFR  3833.1-2,  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  fails  to  file  a notice  of  location  cf  the  claim 
with  the  proper  Bureau  of  Land  Management  Office  on  or 
before  Oct.  22,  1979,  the  mining  claim  is  properly  de- 
clared abandoned  and  void. 

John  Halter  Chaney.  46  IBLA  229  (Mar.  27,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  % 1744 
(1976)  and  43  CFR  3833.1-2,  the  owner  of  a mining  claim 
located  after  Oct.  21,  1976,  must  file  a notice  of 
recordation  of  the  claim  with  the  proper  Bureau  cf  Land 
Management  Office  within  90  days  of  location  of  the 
claim.  Failure  to  so  file  is  deemed  conclusively  to 
constitute  an  abandonment  of  the  claim  by  the  owner  and 
renders  the  claim  void. 

Beryl_Rhodes,  46  IBLA  287  (Mar.  31,  1980) 


WIBIIG-CIAIBS — Continued 
RFCORCATICN — Continued 

Regulation  43  CFR  3633. 1—  2 (d)  requires  that  each 
claim  or  site  filed  shall  be  accompanied  by  a 15  ser- 
vice fee,  which  is  net  returnable.  A notice  or  cer- 
tificate of  location  will  not  be  accepted  if  it  is  ret 
accompanied  by  the  service  fee  and  will  be  returned  to 
the  owner. 

Phyllis  Hood  et  al..  46  I EL  A 309  (Apr.  4 , 1980) 

Eetb_ Mai lory , 47  IBLA  296  (May  19,  198C) 


Under  sec.  314  of  the  Federal  land  Policy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  s 1744  (1976),  unless 

the  required  copy  of  the  official  record  of  location  is 
filed  in  the  proper  ELM  office  within  9C  days  from  the 
date  of  location,  a mining  claim,  located  after  Cct.  21, 
1976,  is  properly  deemed  abandoned  and  void. 

A question  as  to  the  date  of  location  cf  a mining 
claim  is  to  be  resolved  according  to  state  law,  pursu- 
ant to  43  CF  F 3833. C-5  (h)  . 

E.  J.  Holmes.  46  IBLA  316  (Apr.  4,  1980) 


Under  sec.  314  of  the  Federal  Land  Eolicy  and 
Management  Act  of  1976,  Cct.  21,  1976,  43  U.S.C.  5 1744 
(1976)  and  43  CFR  3633.1-2,  the  owner  of  a mining  claim 
located  before  Cct.  21,  1976,  must  file  a copy  cf  the 
official  record  of  the  notice  or  certificate  cf  lccaticn 
with  the  proper  Eureau  of  Land  Management  Cffice  cn  cr 
before  Oct.  22,  1979.  These  requirements  are  mandatory 
and  failure  to  comply  is  deemed  conclusively  to  ccnsti- 
tute  an  abandonment  cf  the  claim  by  the  owner  and 
renders  the  claim  void. 

Glen  J.  McCrotey  and  Celoris  McCrorev.  46  IEIA  355 
(Apr.  87  1980) 

M.  F.  Rogers.  47  IBLA  196  (May  7,  1980) 

rsberej , 47  IELA  235  (May  13,  1960) 

Jean_I_._G  ree  ne , 47  IEIA  309  (May  19,  1980) 

J! D Syn d b a d , 48  IELA  87  (May  29  , 1980) 

John  Hudspeth.  Floreine  Hudspeth.  48  IEIA  99  (May  29, 
1980) 

Joe  Rapic.  48  IEIA  255  (June  26,  1980) 

Robert  F.  Donahue,  50  IBLA  374  (Cct.  21,  I960) 


43  CFR  3833.1-2  (d)  states  that  a location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a service  fee. 
As  this  is  a mandatory  requirement,  there  is  no  recor- 
dation unless  the  documents  are  accompanied  by  the 


Georqe_Toole , 47  IBLA  89  (Apr.  21,  1980) 

A £ t h ur _ Wi_Sch m id t , 47  IBLA  143  (May  6,  1980) 

Allen  J.  Maxwell.  Mary  A.  Janusz.  47  IBLA  306  (May  19, 
1980)  ~ 

P a u l_Bi_R hod e s , 48  IBLA  90  (May  29,  1980) 

Don  R.  Bird  et  al. . 49  IBLA  94  (July  22,  1980) 

Her b_Ba llou , 49  IBLA  225  (Aug.  12,  1980) 


stated  fee,  cr  until  it  is  paid.  Therefore,  where  a 
notice  of  location  of  a mining  claim  was  submitted  tc 
ELM  for  recordation  cn  Cct.  22,  1979,  the  deadline 
date,  and  the  filing  fee  therefore  is  net  paid  to  EIM 
until  after  the  deadline  for  filing  had  passed,  the 
mining  claim  must  be  deemed  abandoned  and  void. 

L_._Leon_  Jen n ingsj_Ma nsf  ie ld_Li_Jeyini.nqs_£_Gil be r t_M  . 
Js£i!il!2s , 47  IEIA  47  (Apr.  14,  1980) 

R.  I.  Currant.  Nod  Mulville,  E.  F.  Karn.  47  IEIA  206 

”( May- 137  1980) 
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MINING-CLAIMS — Continued 
RECORDATION — Continued 

The  regulations  governing  recordation  of  mining 
claims  are  mandatory,  and  failure  to  comply  therewith 
must  result  in  a finding  that  the  claim  has  been  aban- 
doned. Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  § 1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  an  unpat- 
ented mining  claim  located  on  or  before  Cct.  21,  1976, 
must  file  a copy  of  the  official  notice  of  location  or 
certificate  of  location  of  the  claim  with  the  proper 
Bureau  of  Land  Management  Office  on  or  before  Oct.  22, 
1979,  failing  which  the  claim  is  properly  deemed  aban- 
doned and  void. 

§heldon_Margen , 47  IBLA  118  (Apr.  28,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Oct.  21,  1976,  must  ha?e  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Management  Office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  § 1744(c)  (1976)  and 

43  CFR  3833.4.  Timely  transmittal  of  the  documents 
to  the  wrong  BLM  Office  does  not  meet  the  requirements 
where  the  documents  are  net  filed  in  the  proper  office 
timely . 

Joh  n_Si_13en  son , 47  IBLA  129  (Apr.  29,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Management  Office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  § 1744(c)  (1976)  and 

43  CFR  3833.4.  A document  received  by  BLM  on  Oct.  24, 
1979,  is  not  timely  filed. 

Dwight  F.  Kennedy,  47  IBLA  132  (Apr.  29,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Management  Office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  § 1744(c)  (1976)  and 

43  CFR  3833.4.  Filing  in  a BLM  District  Office  rather 
than  the  designated  BLM  State  Office  is  not  sufficient. 

loa n , 47  IBLA  146  (May  6,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  must  have  filed  a copy  of 
the  official  record  of  the  notice  or  certificate  cf 
location  of  the  claim  with  the  proper  Bureau  of  Land 
Management  Office  on  or  before  Oct.  22,  1979,  or  the 
claim  will  be  deemed  to  be  conclusively  abandoned  and 
void  under  43  U.S.C.  % 1744(c)  (1976)  and  43  CFR 

3833.4. 

Fred_/U_Dunham,  47  IBLA  152  (May  6,  1980) 

Ed war d_Gi_Ta^lor , 47  IBLA  286  (May  15,  1980) 

George  J.  Burnett.  50  IBLA  124  (Sept.  24,  I960) 
L2£taine_Mohr , 50  IBLA  147  (Sept.  26,  1980) 

County;_of_Im£er ia  1,  51  IBLA  .250  (Dec.  15,  1980) 

— Continued 


w J N IN G_c L A I M S — Continued 
RFCCRDATICN — Continued 


Ste£hen_Greis t , 51  IELA  287  (tec.  17,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFE 

3833.1-2  the  owner  cf  an  unpatented  mining  claim  1c- 
cated  before  Oct.  21,  1976,  must  have  filed  a copy  of 
the  official  record  of  the  notice  or  certificate  cf 
location  of  the  claim  with  the  proper  Bureau  of  land 
Management  Office  on  or  before  Cct.  22,  1979,  or  the 
claim  will  be  deemed  to  be  conclusively  abandened  and 
void  under  43  U.S.C.  § 1744(c)  (1976)  and  43  CFE 

3833.4.  Documents  filed  in  the  proper  ELM  office 
after  that  date  cannot  be  accepted  even  if  they  were 
erroneously  transmitted  to  the  Montana  Department  of 
Natural  Resources  before  that  date  and  were  cc  file 
with  the  county  office. 

J§4i!J2S_Si_Gwens , 47  IBLA  172  (May  7,  I960) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFE 

3833.1-2  the  owner  cf  an  unpatented  mining  claim  1c- 
cated  on  or  before  Cct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  cr  certifi- 
cate of  location  of  the  claim  with  the  proper  Eureau 
cf  land  Management  Cffice  on  or  before  Cct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  5 1744(c)  (1976)  and 

43  CFR  3833.4. 

Eursuant  to  43  CFR  3833. 2— 1(a)  the  owner  cf  an 
unpatented  mining  claim  located  on  or  before  Cct.  21, 
1976,  must  have  filed  in  the  proper  ELM  office  cn  or 
before  Cct.  22,  1979,  or  on  or  before  Dec.  30  cf  each 
calendar  year  following  the  calendar  year  cf  recording 
with  ELM,  whichever  date  is  sooner,  evidence  cf  annual, 
assessment  work  performed  during  the  preceding  assess- 
ment year  or  a notice  of  intention  to  hold  the  mining 
claim. 

Documents  received  in  the  Eureau  of  Land  Manage- 
ment's Burns,  Oregon,  District  Cffice  on  Cct.  22,  1979, 
are  not  timely  filed  in  the  proper  El M cffice,  where 
pursuant  to  43  CFR  1821.2-l(d),  the  proper  cffice  with 
jurisdiction  over  the  area  in  which  the  claim  is  lo- 
cated is  the  Oregon  State  Office  in  Eortland,  and  the 
documents  are  not  received  in  the  State  Cffice  until 
after  Cct.  22,  1979. 

I 222 r , 47  IELA  204  (May  7,  1980) 


The  owner  of  an  unpatented  mining  claim  on  Fed- 
eral lands  located  prior  to  Cct.  21,  1976,  had  until 
Cct.  22,  1979,  to  record  the  location  in  the  proper 
ELM  office.  Recordation  is  effected  by  filing  a copy 
of  the  official  record  of  the  location  notice  cr  cer- 
tificate with  the  proper  ELM  office  and  payment  cf  a 
service  charge  of  $5  per  claim. 

Regulation  43  CFR  3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  cr  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordaticn  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid. 

The  owner  of  an  unpatented  mining  claim  cn  Federal 
land  located  prior  to  Oct.  21,  1976,  had  to  file  in  the 
proper  ELM  office  on  or  before  Cct.  22,  1979,  or  cn  or 
before  Dec.  30  of  each  calendar  year  following  the 
calendar  year  of  such  recordation,  whichever  date  is 
earlier,  evidence  of  annual  assessment  work  performed 
during  the  preceding  assessment  year,  or  a notice  of 
intention  to  hold  the  mining  claim. 

Failure  to  comply  with  the  regulations  governing 
recordation  of  notice  of  location  or  assessment  work  cr 
notice  of  intention  to  hold  mining  claims  must  result 
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in  a conclusive  finding  that  the  mining  claim  has  been 
abandoned  and  is  void. 

G.  H.  Monk.  47  IBLA  213  (May  13,  1980) 


Under  43  U.S.C.  S 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a copy 
of  the  official  record  of  the  notice  or  certificate  of 
location  of  the  claim  with  the  proper  Bureau  of  land 
Management  Office  on  or  before  Oct.  22,  1979,  or  the 
claim  will  be  deemed  to  be  conclusively  abandoned  and 
void  under  43  U.S.C.  § 1744(c)  (1976)  and  43  CFR 

3833.4.  Appellant's  attempt  to  mail  the  documents  on 
Saturday,  Oct.  20,  1979,  will  not  excuse  late  filing 
even  though  he  was  told  by  the  Post  Office  that  the 
documents  would  be  in  Phoenix  by  Monday,  Cct.  22,  1979. 

Ray  F.  Coffee.  47  IBLA  217  (May  13,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  must  have  filed  a copy  of 
the  official  record  of  the  notice  or  certificate  of 
location  of  the  claim  with  the  proper  Bureau  of  Land 
Management  Office  on  or  before  Oct.  22,  1979,  or  the 
claim  will  be  deemed  to  be  conclusively  abandoned 
and  void  under  43  U.S.C.  § 1744(c)  (1976)  and  43  CFR 

3833.4.  The  requirements  are  not  met  where  docu- 
ments are  not  received  by  the  proper  BLM  cffice  until 
Oct.  25,  1979,  even  though  the  claimant  had  the  enve- 
lope date  stamped  by  a different  ELM  office  on  Oct.  22, 
1979,  before  mailing  it  to  the  proper  office. 

Santa  Fe  Nuclear.  Inc..  47  IBLA  220  (May  13,  1980) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
where  a notice  of  location  of  a claim  or  site  is  sub- 
mitted to  BLM  for  recordation  on  Oct.  2,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BLM  until  Oct.  29, 
1979,  the  recordation  date  of  the  notice  is  Oct.  29, 
1979. 

Under  43  U.S.C.  $ 1744(b)  (1976)  and  43  CFR 

3833.1-2,  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  must  file  a copy  of  the  of- 
ficial record  of  the  notice  or  certificate  of  location 
of  the  claim  with  the  proper  BLM  office  on  or  before 
Oct.  22,  1979,  or  the  claim  will  be  deemed  conclusive- 
ly to  be  abandoned  and  void  under  43  U.S.C.  § 1744(c) 
(1976)  and  43  CFR  3833.4.  A notice  relating  to  an  un- 
patented mining  claim  located  before  Oct.  21,  1976, 
which  is  filed  with  BLM  on  Oct.  29,  1979,  is  not  timely 
filed. 

Charles  P.  Seel.  47  IBLA  229  (May  13,  1980) 


The  regulations  governing  recordation  of  mining 
claims  are  mandatory,  and  failure  to  comply  therewith 
must  result  in  a finding  that  the  claim  has  been  aban- 
doned and  is  void.  Under  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  Oct.  21,  1976, 

43  U.S.C.  § 1744  (1976)  and  43  CFR  3833.1-2,  the  owner 
of  an  unpatented  mining  claim  located  prior  to  Oct.  21, 
1976,  must  file  a copy  of  the  official  record  of  the 
notice  of  location  of  the  claim  with  the  proper  Bureau 
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of  Land  Management  Cffice  on  or  before  Cct.  22,  1979, 
accompanied  by  the  proper  fee. 

Car  1_  A_._  Eorpj  s t r om  , 47  I EL  A 2 32  (May  13,  1S6C) 


The  statute  and  regulations  governing  recordation 
of  mining  claims  are  mandatory,  and  failure  tc  comply 
therewith  must  result  in  a finding  that  the  claims  have 
been  abandoned  and  are  void. 

e“_S!.i_Ee rg , 7 IELA  238  (May  13,  I960) 


Where  the  owner  of  an  unpatented  mining  claim  3c- 
cated  before  Cct.  21,  1976,  files  a copy  of  the  origi- 
nal notice  of  location  in  the  calendar  year  1976,  he  is 
required  by  43  CFR  3833-  2 — 1 (a)  to  file  proof  of  assess- 
ment work  for  the  assessment  year  ending  on  Aug.  21, 
1979,  on  or  before  Oct.  22,  1979,  failing  which  his 
claim  is  properly  declared  abandoned  and  void. 

A mining  claimant's  failure  tc  file  timely  evi- 
dence of  annual  assessment  work  is  not  excused  by 
alleged  tardiness  of  the  State  recorder's  cffice  ir 
recording  this  information  and  returning  a record  copy 
to  claimant,  as  a claimant  is  permitted  under  43  CFE 

3833.2-2  (a)  to  satisfy  the  Federal  filing  requirements 
by  submitting  a duplicate  of  the  assessment  notice, 
even  though  it  has  not  yet  teen  filed  for  record  with 
the  State. 

Barry_Ji_Ph il  1-i^s,  47  IBLA  252  (May  13,  1S6C) 


43  CFR  3833.1—2  (d)  states  that  a location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a service  fee 
As  this  is  a mandatory  requirement,  there  is  no  re- 
cordation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.  Therefore,  where 
certificates  of  location  of  mining  claims  are  submit- 
ted to  BLM  for  recordation  on  Cct.  18,  1979,  and  the 
filing  fee  therefor  is  not  paid  to  ELM  until  Feb.  25, 
1980,  the  recordation  date  of  the  notices  of  location 
is  Feb.  25,  1980.  In  the  circumstances,  under  43  CFR 
3833.1-2  appellant's  filing  was  not  completed  until 
Feb.  25,  I960,  which  is  after  the  cutoff  date  of 
Cct.  22,  1979,  for  mining  claims  located  prior  tc 
Oct.  21,  1976,  and  the  mining  claims  must  be  deemed 
abandoned  and  void. 

Cec i 1_ V^C  1 if  f or d^_ Jr . , 47  I E L A 262  (May  13,  I960) 


Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Cct.  21, 
1976,  must  have  filed  in  the  proper  Eureau  of  land  Man- 
agement office  on  or  before  Oct.  22,  1979,  or  on  or 
before  Dec.  30  of  each  calendar  year  following  the  cal- 
endar year  of  such  recording,  whichever  date  is  sccner, 
evidence  of  annual  assessment  work  performed  during  the 
preceding  assessment  year  or  a notice  of  intention  to 
hold  the  mining  claim. 

Where  a mining  claim  is  located  on  July  4,  1976, 
and  recorded  with  BIM  on  Jan.  23,  1978,  the  evidence 
of  assessment  work  must  be  filed  with  BIM  on  or  before 
Cct.  22,  1979.  Evidence  of  assessment  work  received 
on  Dec.  3,  1979,  is  not  filed  timely  and  the  claim  is 
conclusively  deemed  abandoned  and  void  pursuant  tc 
43  U.S.C.  § 1744(c)  (1976)  and  43  CFR  3633.4(a). 

Ji!!_Mams,  47  IBLA  281  (May  15,  1980) 
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Regulation  43  CFR  3 8 3 3. 1—  2 (d)  requires  that  each 
claim  or  site  filed  shall  he  accompanied  by  a $5  ser- 
vice fee,  which  is  not  returnable.  A notice  or  cer- 
tificate of  location  will  not  be  accepted  if  it  is  not 
accompanied  by  the  service  fee  and  will  be  returned  to 
the  owner. 

Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2,  the  owner  of  an  unpatented  mining  claim 
located  before  Oct.  21,  1976,  must  have  filed  a copy 
of  the  official  record  of  the  notice  or  certificate  of 
location  of  the  claim  with  the  proper  BLM  office  on  or 
before  Oct.  22,  1979,  or  the  claim  will  be  deemed  to 
be  conclusively  abandoned  and  void  under  43  U.S.C. 

§ 1744(c)  (1976)  and  43  CFR  3833.4. 

Where  a mining  claimant  submits  a copy  of  a no- 
tice of  location  to  the  BIN  District  Office  at  Burley, 
Idaho,  for  a claim  located  prior  to  Oct.  21,  1976,  he 
has  not  complied  with  43  CFR  3833.1-2(a),  even  though 
the  material  was  submitted  to  the  District  Office 
before  the  expiration  of  the  statutory  deadline  cf 
Oct.  22,  1979,  as  the  location  notice  has  not  been 
filed  in  the  "proper  BLN  office,"  which  is  the  EL H 
Idaho  State  Office,  in  Boise,  as  expressly  provided 
by  43  CFR  3833.0-5  (g)  and  1821.2-1  (d),  and  the  mining 
claim  is  properly  declared  abandoned  and  void  under 
43  CFR  3833. 4 (a)  . 

* 97  IBLA  289  (Hay  15,  198  0) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
where  a notice  of  location  of  a claim  or  site  is  sub- 
mitted to  BLM  for  recordation  on  Oct.  22,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BIN  until  Nov.  13, 
1979,  the  recordation  date  of  the  notice  is  Nov.  13, 
1979. 

Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2,  the  owner  of  an  unpatented  mining  claim 
located  before  Oct.  21,  1976,  must  file  a copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claim  with  the  proper  BLM  office  on  cr 
before  Oct.  22,  1979,  or  the  claim  will  be  deemed  con- 
clusively to  be  abandoned  and  void  under  43  U.S.C. 

§ 1744(c)  (1976)  and  43  CFR  3833.4.  A notice  relating 

to  an  unpatented  mining  claim  located  before  Oct.  21, 
1976,  which  is  filed  with  BLM  on  Nov.  13,  1979,  is  not 
timely  filed. 

E°X2.i_.0££_Gr  iggs , 47  IBLA  293  (May  15,  1980) 


For  mining  claims  located  after  Cct.  21,  1976, 
copies  of  notices  or  certificates  of  location  must 
be  recorded  with  BLM  within  90  days  after  the  date 
of  location.  43  CFR  3833.1-2  (d)  states  that  a loca- 
tion notice  shall  be  accompanied  by  a service  fee. 

As  this  is  a mandatory  requirement  there  is  no  recor- 
dation unless  the  notice  is  accompanied  by  the  stated 
fee,  or  until  it  is  paid.  Where,  for  a claim  located 
after  Oct.  21,  1976,  the  filing  fee  is  not  paid  within 
90  days  after  the  date  of  location,  the  claim  must  be 
deemed  abandoned  and  void. 

D a v H e n d e ji ha  1 3. , 47  IBLA  298  (May  19,  1980) 

£2S£jS_^iJ}in3_and_Investment_Co_i,  49  IBLA  187  (Aug.  6, 
1980) 

Ga r^_H a nsbr o ugh , 50  IBLA  206  (Sept.  30,  1980) 
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Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  S 1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  cf  a lcde  nicing 
claim,  located  after  Oct.  21,  1976,  must  file  a notice 
of  recordation  of  the  claim  with  the  proper  Bureau  cf 
land  Management  Office  within  90  days  of  location  cf 
the  claim.  Failure  to  so  file  is  deemed  conclusively 
to  constitute  an  abandonment  of  the  claim  by  the  owner 
and  renders  the  claim  void. 

43  CFR  3833.1—2  (d)  states  that  a location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a service  fee. 
As  this  is  a mandatory  requirement,  there  is  no  recor- 
dation unless  the  documents  are  accompanied  by  the 
stated  fee,  cr  until  it  is  paid.  Therefore,  where  no- 
tices of  location  of  mining  claims,  were  submitted  to 
BLM  for  recordation  and  the  filing  fees  therefor  were 
not  paid  to  ELM  until  after  the  deadline  (90  days  after 
the  date  of  location)  had  passed,  the  mining  claims 
must  be  deemed  abandoned  and  void. 

Virginia_ Ed wards,  47  IBLA  301  (May  19,  198C) 


The  regulations  governing  recordation  cf  mining 
claims  are  mandatory,  and  failure  to  comply  therewith 
must  result  in  a finding  that  the  claim  has  been  aban- 
doned and  is  void.  Under  sec.  314  of  the  federal  Land 
Policy  and  Management  Act  of  1976,  Cct.  21,  1976, 

43  U.S.C.  § 1744  (1976),  and  43  CFR  3833.1-2,  the  owner 
of  an  unpatented  mining  claim  located  prior  to  Cct.  21, 
1976,  must  file  a copy  of  the  official  record  of  the 
notice  or  certificate  of  location  of  the  claim  with  the 
proper  Eureau  of  land  Management  Office  on  cr  before 
Oct.  22,  1979. 

Wil liam_a nd_Ma r i e_ Blanc ha rd , 47  IBLA  312  (May  19,  I960) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  cr  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefcre, 
where  a notice  of  location  cf  a claim  or  site  is  sub- 
mitted to  BLM  for  recordation  on  Cct.  11,  1979,  and  the 
service  fee  therefor  is  not  paid  to  ELM  until  Ncv.  2C, 
1979,  the  recordation  date  of  the  notice  is  Nov.  20, 
1979. 

Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFF 

3833.1-2,  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  must  file  a copy  of  the  of- 
ficial record  of  the  notice  or  certificate  cf  lccaticn 
cf  the  claim  with  the  proper  ELM  office  on  cr  before 
Oct.  22,  1979,  or  the  claim  will  be  deemed  conclusively 
abandoned  and  void  under  43  U.S.C.  § 1744(c)  (1976)  and 

43  CFR  3833.4.  A notice  relating  to  an  unpatented  min- 
ing claim  located  before  Cct.  21,  1976,  which  is  filed 
with  ELM  od  Ncv.  20,  1979,  is  not  timely  filed. 

E£aj>k_Franich , 47  I EL  A 332  (May  21,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFF 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Eureau 
of  Land  Management  Office  on  or  before  Cct.  22,  1979. 

A certificate  of  location  received  after  Oct.  22,  1979, 
at  the  wrong  ELM  office  is  not  timely  filed  and  the 
mining  claim  will  be  deemed  conclusively  abandoned 
and  void  under  43  U.S.C.  § 1744(c)  (1976)  and  43  CFR 

3833.4  (a)  . 


Ja“£s_H._Wardle,  47  IBLA  345  (May  21,  1980) 
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Under  43  U.S.C.  § 1744  (b)  (1976)  and  43  CFB 

3833.1-2  the  owner  of  an  unpatented  mining  claim,  lo- 
cated after  Oct.  21,  1976,  must  have  filed  a copy  of 
the  official  record  of  the  notice  of  location  or  cer- 
tificate of  location  of  the  claim  with  the  proper 
Bureau  of  Land  Management  Office  within  9C  days  after 
the  date  of  location  of  such  claim,  or  the  claim  will 
be  deemed  to  be  conclusively  abandoned  and  void  under 
43  U.S.C.  § 1744(c)  (1976)  and  43  CFR  3833.4. 

The  "proper  BLM  office"  is  defined  in  43  CFB 
3833.0—5  (g)  as  the  BLM  office  which  has  jurisdiction 
over  the  area  in  which  the  claim  is  located,  as  spec- 
ified in  43  CFB  1821.2-1  (d).  Where  this  latter  reg- 
ulation designates  the  Oregon  State  Office  as  the 
proper  office,  filing  in  a local  Oregon  office  is  not 
sufficient. 

Si!9§_Md§£.§on , “I7  IBLA  348  (May  21,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  must  record  the  location  cn  or 
before  Oct.  22,  1979.  Recordation  is  effected  by  fil- 
ing a copy  of  the  location  notice  or  certificate  with 
the  proper  BLM  Office. 

The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  and  recorded  with  ELM  in  the 
calendar  year  1977,  must  file  affidavit  cf  assessment 
work  or  notice  of  intention  to  hold  the  claim  on  or 
before  Dec.  30  of  the  calendar  year  following  the  cal- 
endar year  in  which  the  claim  was  recorded  with  BLM  and 
failure  to  comply  with  the  regulations  governing  recor- 
dation of  such  instruments  must  result  in  a conclusive 
finding  that  the  claim  has  been  abandoned. 

Where  mining  claimants  attempt  to  record  their 
claims  on  Oct.  28,  1977,  which  were  located  prior  to 
Oct.  21,  1976,  but  do  not  submit  the  mandatory  service 
fee,  as  reguired  by  43  CFB  3833.1— 2 (d)  , until  May  3, 

1978,  recordation  of  the  claims  is  effective  as  of 
May  3,  1978,  and  the  claimants  are  not  required  to 
file  evidence  of  annual  assessment  work  until  Oct.  22, 

1979. 

W.  Verne  Eight,  Eva  M.  Right.  47  IBLA  351  (May  21, 

1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976),  and 
43  CFB  3833.1-2,  the  owner  of  a mining  claim  located 
before  Oct.  21,  1976,  must  file  a copy  of  the  official 
record  of  the  location  of  the  mining  claim  with  the 
proper  Bureau  of  Land  Management  office  on  or  before 
Oct.  22,  1979.  These  requirements  are  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

Anna  M.  Vance.  47  IELA  357  (May  21,  1980) 

Ii§ie_Codd,  51  IBLA  43  (Oct.  30,  1980) 

Ed  Wardrobe.  51  IBLA  45  (Oct.  30,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Oct.  21,  1976,  must  have  filed  a copy  of 
the  notice  of  location  of  the  claim  with  the  proper 
Bureau  of  Land  Management  Office  on  or  before  Oct.  22, 
1979,  or  the  claim  will  be  deemed  to  be  conclusively 
abandoned  and  void  under  43  U.S.C.  § 1744(c)  (1976)  and 

43  CFR  3833.4.  The  fact  the  Post  Office  returned  mail 
enclosing  the  documents  to  the  claimant  because  the  en- 
velope did  not  conform  to  postal  requirements  affords 
no  basis  for  relief  where  the  documents  subsequently 
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were  received  by  ELM  after  Oct.  22,  1979,  as  the  stat- 
ute gives  no  authority  for  waiving  the  late  filing. 

hliES , 47  irla  360  (May  21,  I960) 


Regulation  43  CFB  3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim  filed  for  reccrcaticn 
shall  be  accompanied  by  a service  fee.  This  is  a man- 
datory requirement,  and  without  payment  cf  the  fee, 
there  is  no  recordation.  Therefore,  where  a notice  of 
location  of  a claim  or  site  is  submitted  to  ELM  fcr  re- 
cordation on  Cct.  22,  1979,  and  the  filing  fee  therefor 
is  net  paid  to  BLM  until  Mar.  10,  1980,  the  reccrdation 
date  of  the  notice  is  Mar.  10,  1980. 

Wi.1 £ ur_Mar t i n » 1)7  IELA  370  (May  21  , 1980) 


Under  43  U.S.C.  $ 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated before  Cct.  21,  1976,  must  have  filed  a copy  cf 
the  official  record  of  the  notice  of  location  or  cer- 
tificate of  location  of  the  claim  with  the  proper 
Eureau  of  Land  Management  Office  on  or  before  Cct.  22, 
1979,  or  the  claim  will  be  deemed  to  be  conclusively 
abandoned  and  void  under  43  U.S.C.  5 1744(c)  (1976) 

and  43  CFR  3633.4. 

The  Federal  Land  Policy  and  Management  Act  of  1976 
does  not  provide  the  Bureau  of  Land  Management  or  the 
Interior  Eoard  of  Land  Appeals  with  discretion  tc  waive 
the  effects  of  failure  tc  comply  with  the  recordation 
requirements. 

Sylvan  S.  Bewitt.  Dennis  Wallace.  47  IEIA  393  (May  22, 

1 9 fc  cj 


Under  43  U.S.C.  $ 1744(b)  (1976)  and  43  CFF 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Cct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certif- 
icate of  location  of  the  claim  with  the  proper  Eureau 
of  Land  Management  Office  on  or  before  Cct.  22,  1979. 
Where  a copy  of  the  notice  or  certificate  of  location 
is  on  file  at  the  ELM  Phoenix  District  Office  ir  rela- 
tion to  trespass  action  and  the  $5  filing  fee  is  not 
received  in  the  ELM  Arizona  State  Office  until  after 
the  deadline,  the  certificate  of  location  is  net  timely 
filed  and  the  mining  claim  will  be  deemed  conclusively 
abandoned  and  void  under  43  U.S.C.  § 1744(c)  (1976)  and 

43  CFR  3 e 3 3 . 4 . 

Mitsuko  Flick.  48  IBLA  1 (May  27,  1980) 


Under  43  U.S.C.  5 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Cct.  21,  1976,  must  have  filed  a ccpy  cf 
the  official  record  of  the  notice  or  certificate  cf  lo- 
cation of  the  claim  with  the  proper  Eureau  of  land  Man- 
agement Office  cn  or  before  Oct.  22,  1979,  or  the  claim 
will  be  deemed  to  be  conclusively  abandoned  and  vcid 
under  43  U.S.C.  5 1744(c)  (1976)  and  43  CFR  3633.4. 

The  fact  that  the  Post  Office  assured  the  claimant  that 
the  documents  would  reach  the  Oregon  State  Office  by 
Oct.  22,  1979,  will  net  excuse  the  late  filing. 

Nor ma n_£i_Brcoks , 48  IBLA  16  (May  27,  1980) 
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Under  sec.  314  of  the  Federal  Land  Eolicy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976),  and 

43  CFB  3833,  the  owner  of  a mining  claim  located  tefcre 
Oct.  21,  1976,  must  file  a copy  of  the  official  record 
of  the  notice  of  location  and  related  material  for  the 
claim  with  the  proper  Bureau  of  land  Management  Office 
on  or  before  Oct.  22,  1979.  File  means  being  received 
and  date  stamped  by  the  proper  BLM  office.  Failure  to 
so  file  is  deemed  conclusively  to  constitute  abandon- 
ment of  the  claim  by  the  owner  and  renders  the  claim 
void . 

!°i>e rt_ Will in£3_et_a l.i , 48  IBLA  39  (May  29,  1980) 


Under  sec.  314  of  the  Federal  Land  Eolicy  and  Man- 
agement Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  § 1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a lode  or 
placer  mining  claim  must  file  a notice  of  recordation 
of  the  claim  with  the  proper  Bureau  of  Land  Management 
Office  within  90  days  of  location  of  the  claim.  Fail- 
ure to  so  file  is  deemed  conclusively  to  constitute  an 
abandonment  of  the  claim  by  the  owner.  A guestion  as 
to  the  date  of  location  is  to  be  resolved  according  tc 
state  law,  pursuant  to  43  CFR  3833.0—5  (b)  . 

La r ry_La h usenA_ J ay_Co at es , 48  IBLA  43  (May  29,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  had  until  Oct.  22,  1979,  to 
record  the  location  and  file  a copy  of  the  recorded 
affidavit  of  assessment  work  or  notice  of  intention 
to  hold.  Recordation  is  effected  by  filing  a copy  of 
the  location  notice  or  certificate  with  the  proper  ELM 
office . 

Failure  to  comply  with  the  regulations  governing 
recordation  of  assessment  work  or  notice  cf  intention 
to  hold  mining  claims  must  result  in  a conclusive  find- 
ing that  the  mining  claim  has  been  abandoned  and  is 
void . 


Regulation  43  CFR  3833.1  — 2 (d)  reguires  that  each 
claim  or  site  filed  shall  be  accompanied  by  a $5  ser- 
vice fee,  which  is  not  returnable.  A notice  or  cer- 
tificate of  location  will  not  be  accepted  if  it  is  not 
accompanied  by  the  service  fee  and  will  be  returned  to 
the  owner. 

Bernard_Ai_Schmid,  48  IBLA  48  (May  29,  1980) 


Where  the  owner  of  an  unpatented  mining  claim 
located  prior  to,  but  recorded  with  BLM  after  Oct.  21, 
1976,  fails  to  file  an  affidavit  of  assessment  wcrk  or 
notice  of  intention  to  hold  the  claim  on  or  before 
Oct.  22,  1979,  the  claim  is  properly  deemed  abandoned 
and  void.  ^ 

Department  of  the  Interior,  as  agency  of  executive 
branch  of  Government,  is  not  a proper  forum  to  decide 
whether  or  not  the  mining  claims  recordation  provisions 
of  the  Federal  Land  Eolicy  and  Management  Act  of  1976 
are  constitutional. 

Alice  E.  Deetz.  48  IBLA  59  (May  29,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2,  the  owner  of  an  unpatented  mining  claim  lo- 
cated on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certif- 
icate or  location  of  the  claim  with  the  proper  Bureau 
of  Land  Management  Office  on  or  before  Oct.  22,  1979, 


or  the  claim  will  be  deemed  conclusively  tc  be  aban- 
doned and  void  under  43  U.S.C.  § 1744(c)  (1976)  and 

43  CFR  3833.4. 

Eursuant  to  43  CFR  3833.2-1  (a),  the  owner  cf  an 
unpatented  mining  claim  located  cn  or  before  Cct.  21, 
1976,  must  have  filed  in  the  proper  EIM  office  cn  or 
before  Cct.  22,  1979,  or  on  or  before  Cec.  3C  cf  each 
calendar  year  following  the  calendar  year  cf  such  re- 
cording, whichever  date  is  sooner,  evidence  cf  annual 
assessment  wcrk  performed  during  the  preceding  assess- 
ment year  or  a notice  of  intention  tc  held  the  mining 
claim. 

B°ss_ Wi_Ma the ws  , 48  I E L A 71  (May  29,  1980) 


Under  sec.  314  cf  the  Federal  Land  Eolicy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976),  and 

43  CFR  3833.1-2,  the  owner  of  a mining  claim  located 
before  Oct.  21,  1976,  must  file  a copy  of  the  official 
record  of  the  notice  of  location  for  the  claim  with  the 
proper  Eureau  cf  Land  Management  Office  on  or  tefcre 
Oct.  22,  1979.  Filing  is  accomplished  when  a document 
is  delivered  to  and  received  by  the  proper  cffice. 
Failure  to  sc  file  is  deemed  conclusively  tc  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

Johnnie  Finney a n^.Dcn.E^  Gordon^. Ca r 1 Holder,  46  IEIA 
79  1 May*  2 9“  19  80) 


The  regulations  governing  recordation  cf  mining 
claims  are  mandatory,  and  failure  tc  comply  therewith 
must  result  in  a finding  that  the  claim  has  been  aban- 
doned. Under  sec.  314  of  the  Federal  Land  Eolicy  and 
Management  Act  of  1976,  Oct..  21  , 1976  , 43  U.S.C.  § 1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  an  unpaterted 
mining  claim  located  cn  or  before  Oct.  21,  1976,  must 
file  a copy  cf  the  official  record  of  the  notice  or 
certificate  of  location  of  the  claim  with  the  preper 
Eureau  of  Land  Management  Office  prior  to  Cct.  22,  1979. 

A copy  of  the  location  certificate,  which  is  net  an  exact 
replica  or  machine  copy  cf  the  recorded  certificate,  but 
which  contains  the  same  language  and  is  filed  timely  will 
be  accepted  as  complying  with  the  laws  and  regulations. 

«il®a_i!aitley , 48  I EL  A 83  (May  29,  198C) 


Where  a claimant  timely  files  notices  cf  location 
for  recordation  of  his  mining  claims  and  submits  a 
sketch  map  and  narrative  description  cf  the  lccaticn 
of  the  claims  sufficient  to  locate  the  claimed  lands 
on  the  ground,  and  identifies  the  claims  by  section, 
township,  range,  meridian,  and  state,  he  has  met  the 
requirements  of  sec.  314(b)  of  the  Federal  land  Eolicy 
and  Management  Act  of  1976,  43  U.S.C.  § 1744(b)  (1S76) 

and  43  CFR  3 6 3 3 . 1-  2 (c)  (5)  and  (6). 

Botert_J3i_I:i«scn,  48  IBLA  93  (May  29  , 198C) 


Where  the  owners  of  unpatented  mining  claims  lo- 
cated before  Cct.  21,  1976,  fail  to  file  copies  of  the 
original  notices  of  location  with  the  proper  ELS  cffice 
on  or  before  Oct.  22,  1979,  their  claims  are  properly 
held  to  be  abandoned  and  void. 

Jea n_C_._ Le_p^e r_e t_a  1^  , 48  I E L A 1C3  (May  29,  1980) 
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Under  sec.  314  of  the  Federal  Land  Eclicy  and  Man- 
agement Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  § 1744 
(1976),  and  43  CFR  3833.1-2  and  3833.2-1,  the  owner  of 
a mining  claim  located  before  Oct.  21,  1976,  must  file 
a copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  and  a copy  of  the  recorded  affidavit 
of  assessment  work  or  notice  of  intention  to  hold  the 
claim,  with  the  proper  Bureau  of  Land  Management  Office 
on  or  before  Oct.  22,  1979,  or  the  claim  must  be  deemed 
abandoned  and  void. 

H elen_E_t_Ha  1 lace , 48  I BLA  127  (May  30,  1980) 


The  owner  of  a mining  claim  located  cn  or  before 
Oct.  21,  1976,  had  until  Cct.  22,  1979,  to  record  a 
copy  of  the  location  notice  with  Eureau  cf  Land  Manage- 
ment and  pay  the  reguired  service  fee,  and  where  the 
fee  was  not  paid  43  CFR  3833.1-2  (d)  requires  that  the 
notice  of  location  be  returned  as  unacceptable. 

Under  43  U.S.C.  4 1744  (1976)  and  43  CFR  3833.4, 
the  failure  to  timely  file  an  instrument  required  by 
43  CFR  3833.1-2  constitutes  an  abandonment  of  the  min- 
ing claim,  and  it  is  deemed  to  be  void. 

George_Bi_Fle welling,  48  I BLA  141  (May  30,  1980) 


Under  43  U.S.C.  4 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim 
located  on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with, the  proper  Bureau 
of  Land  Management  office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  4 1744(c)  (1976)  and 

43  CFR  3833.4.  A document  required  to  be  filed  cn  or 
before  Oct.  22,  1979,  and  received  by  BLM  cn  Jan.  8, 
1980,  is  not  timely  filed. 

J a mes^E^Cooger , 48  IBLA  175  (June  9,  1980) 


The  statute  and  regulations  governing  recordation 
of  mining  claims  are  mandatory,  and  failure  to  comply 
therewith  must  result  in  a finding  that  the  claim  has 
been  abandoned.  Where,  under  sec.  314  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  Oct.  21,  1976, 
43  U.S.C.  4 1744  (1976) , and  43  CFR  3833.1-2,  the  owner 
of  an  unpatented  mining  claim  located  on  or  before 
Oct.  21,  1976,  fails  to  file  a notice  of  location  of 
the  claim  with  the  proper  Bureau  cf  Land  Management 
Office  on  or  before  Oct.  22,  1979,  the  mining  claim 
is  properly  declared  abandoned  and  void. 

Robert_A lameda_e t_ali , 48  IBLA  178  (June  9,  1980) 


Under  43  U.S.C.  4 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim 
located  on  or  before  Oct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Bureau 
of  Land  Management  Office  on  or  before  Oct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  4 1744(c)  (1976)  and 

43  CFR  3833.4. 

Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  BLM  office  on  or 
before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  calendar  year  of  recording 
with  BLM,  whichever  date  is  sooner,  evidence  of  annual 
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assessment  work  performed  during  the  preceding  assess- 
ment year  or  a notice  of  intention  to  held  the  mirirg 
claim. 

Sec.  314  of  the  Federal  Land  Eclicy  and  Management 
Act  of  1976,  43  U.S.C.  4 1744  (1976),  gives  nc  author- 
ity to  the  Department  of  the  Interior  tc  accept  fer 
mining  claim  recordation  documents  submitted  after  the 
statutory  time  requirements  as  if  they  were  timely 
filed  in  order  to  avoid  the  consequences  of  the 
statute. 

John  F.  Sherwood.  48  IBLA  180  (June  9,  1980) 

George_L^_ Ha r r ison , 49  IBLA  157  (July  30,  1980) 


Under  sec.  314(b)  of  the  Federal  Land  Eolicy  and 
Management  Act  of  1976,  Cct.  21,  1976,  43  U.S.C. 

4 17  4 4 (b)  (1976),  and  43  CFR  3833.1-2  |b)  , the  owner 

of  an  unpatented  lode  or  placer  mining  claim  located 
after  Oct.  21,  1976,  within  90  days  after  the  date  cf 
location  of  such  claim,  must  file  in  the  proper  EIM 
office  a copy  of  the  official  record  of  the  notice  cf 
location  or  certificate  of  location.  Failure  to  file 
such  instrument  timely  is  deemed  conclusively  tc  con- 
stitute an  abandonment  of  the  mining  claim  by  the 
owner.  The  "date  of  location"  is  determined  by  refer- 
ence to  the  law  of  the  state  in  which  the  claim  is 
situated. 

C^_ A.._Gussma n , 48  IBLA  193  (June  9,  198C) 


Under  sec.  314(h)  of  the  Federal  land  Eolicy  and 
Management  Act  of  1976,  43  U.S.C.  4 1744(b)  (1976)  and 

43  CFR  3633.1-2,  the  owner  or  owners  of  an  unpatented 
mining  claim  located  on  or  before  Oct.  21,  1976,  must 
file  a copy  of  the  official  notice  or  certificate  of 
location  of  the  claim  with  the  proper  Eureau  cf  land 
Management  Office  cn  cr  before  Cct.  22,  1979.  Failure 
to  file  will  conclusively  be  deemed  an  abandonment  of 
the  claim  and  it  shall  be  void. 

Iowell_Eecker_£_Eillie_Feterscn,  48  I EL  A 2C3  (June  16, 
1980J 


Under  sec.  314  of  the  Federal  Land  Eolicy  and 
Management  Act  of  1976,  43  U.S.C.  4 1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a mining  claim  located 
before  Oct.  21,  1976,  must  file  a copy  of  the  official 
record  cf  the  notice  of  location  for  the  claim  with  the 
proper  Eureau  of  Land  Management  Office  on  cr  before 
Cct.  22,  1979.  Failure  to  so  file  is  deemed  conclu- 
sively tc  constitute  an  abandonment  of  the  claim  by 
the  owner. 

"Copy  of  the  official  record  of  the  notice  or 
certificate  of  location"  means  a legible  reproduction 
or  duplicate,  except  microfilm,  of  the  original  instru- 
ment of  recordation  of  an  unpatented  mining  claim  which 
was  or  will  he  filed  in  the  local  jurisdiction  where 
the  claim  is  located  or  other  evidence,  acceptable  tc 
the  proper  ELM  office,  of  such  instrument  cf  record- 
ation. Under  43  CFR  3833.1-2  there  is  no  express 
requirement  that  a machine  reproduction  be  provided. 
Accordingly,  a handwritten  duplicate  of  a notice  cf 
location  is  acceptable  under  the  regulations. 

H._C^_Miles,  48  IB  I A 214  (June  16,  1980) 


132 


MINING_C L A I M S — Con  t i n ued 
RECOB  DA TION  — Continued 

Under  sec.  314  of  the  Federal  land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976)  , and 
43  CFR  3833.1-2,  the  owner  of  a mining  claim  located 
before  Oct.  21,  1976,  must  file  a copy  of  the  official 
record  of  the  notice  of  location  for  the  claim  with  the 
proper  Bureau  of  Land  Management  Office  on  or  before 
Oct.  22,  1979.  Failure  to  so  file  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  by  the 
owner. 

A.  J.  Grady.  48  IBLA  218  (June  16,  1980) 


Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  Bureau  of  Land 
Management  office  on  or  before  Oct.  22,  1979,  or  on 
or  before  Dec.  30  of  each  calendar  year  following  the 
calendar  year  of  such  recording,  whichever  date  is 
sooner,  evidence  of  annual  assessment  work  performed 
during  the  preceding  assessment  year  or  a notice  of 
intention  to  hold  the  mining  claim.  Where  a mining 
claim  is  located  on  Aug.  20,  1970,  and  recorded  with 
BLM  on  Nov.  14,  1978,  the  evidence  of  assessment  work 
must  be  filed  with  BLM  on  or  before  Oct.  22,  1979. 
Where  evidence  of  assessment  work  is  not  filed,  the 
claim  is  conclusively  deemed  abandoned  and  void  pur- 
suant to  43  U.S.C.  § 1744(c)  (1976)  and  43  CFR 
3833.4 (a) . 

Ai_Wi_Josue,  48  IBLA  225  (June  16,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  $ 1744  (1976),  the  owner 
of  a mining  claim  located  after  Oct.  21,  1976,  must  file 
a notice  of  intention  to  hold  or  evidence  cf  performance 
of  annual  assessment  work  on  the  claim  prior  to  Dec.  31 
of  each  year  following  the  calendar  year  in  which  the 
claim  was  located.  This  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders  the 
claim  void. 

i^ur a_ Mae_Ho£per , 48  IBLA  253  (June  26,  1980) 


Under  43  U.S.C.  § 1744  (1976)  , and  43  CFR 

3833.1-2(b)  and  3833.4,  the  owner  of  an  unpatented 
mining  claim  located  after  Oct.  21,  1976,  shall  file 
within  90  days  after  the  date  of  location  in  the  proper 
BLM  office  a copy  of  the  official  record  cf  the  notice 
or  certificate  of  location,  or  the  claim  must  be  deemed 
abandoned  and  void. 

48  IBLA  346  (July  3,  1980) 


Under  43  U.S.C.  § 1744  (1976),  and  43  CFR 

3833.1-2  (a)  , the  owner  of  an  unpatented  mining  claim 
located  before  Oct.  21,  1976,  must  file  a copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion with  the  proper  office  of  the  Bureau  of  Land 
Management  on  or  before  Oct.  22,  1979,  or  the  claim  is 
deemed  abandoned  and  void. 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
promulgated  regulations. 

* 48  IBLA  351  (July  11,  1980) 
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The  owner  of  an  unpatented  mining  claim  cn  Federal 
land  located  prior  to  Cct.  21,  1976,  had  tc  file  in  the 
proper  BLM  office  on  or  before  Cct.  22,  1979,  or  cn  or 
before  Eec.  30  of  each  calendar  year  following  the  cal- 
endar year  of  such  recordation,  whichever  date  is 
earlier,  evidence  of  annual  assessment  work  performed 
during  the  preceding  assessment  year  or  a notice  cf 
intention  to  hold  the  miring  claim. 

Failure  tc  comply  with  the  regulations  governing 
recordation  of  notices  of  location  or  the  filing  cf 
evidence  of  assessment  work  or  a notice  of  intention  tc 
hold  mining  claim  must  result  in  a conclusive  finding 
that  the  mining  claim  has  been  abandoned  and  is  vcid. 

Collie  I.  Glaab.  48  IELA  404  (July  11,  1980) 

Max_iieiss,  49  IBLA  332  (Aug.  25,  I960) 


Under  43  U.S.C.  § 1744  (1976)  if  the  cwner  cf  a 
mining  claim  located  cn  or  before  Cct.  21,  1976,  dees 
not  file  a ccpy  of  the  recorded  notice  or  certificate 
cf  location  by  Cct.  22,  1979,  the  claim  must  be  deemed 
abandoned  and  void. 

I tank_Ote£ui , 49  IBLA  40  (July  21,  1980) 


A mining  claimant  may  file  a notice  of  iDtenticn 
to  hold  its  mining  claims  in  lieu  of  evidence  of  annual 
assessment  werk  performed  thereon  only  where  the  obli- 
gation to  perform  the  annual  assessment  work  has  been 
suspended  or  deferred  or  has  not  yet  accrued.  Where 
the  record  indicates  no  such  circumstances  and  shews 
to  the  contrary  that  the  claimant  was  required  to  and 
did  perform  this  work  in  the  preceding  assessment 
year,  filing  notices  of  intention  will  net  suffice. 

A notice  of  intention  to  hold  a greup  cf  mining 
claims  must  meet  the  requirements  set  out  at  43  CFR 

3833.2-3  (a),  and  must  include,  inter  alia,  a clear 
statement  of  the  reason  why  the  annual  assessment  work 
was  net  performed.  This  requirement  is  impossible  of 
satisfaction  where  the  claimant  in  fact  did  the  assess- 
ment work. 

A failure  to  file  evidence  of  annual  assessment 
work  for  the  preceding  assessment  year  is  net  excused 
by  43  CFR  3633.4(b),  which  provides  that  a filing  which 
complies  with  FIPMA  may  not  be  deemed  invalid  because 
of  its  failure  to  meet  the  requirements  of  other  laws. 

Alaska mi n_Co. , 49  IBLA  43  (July  21,  1980) 


The  owner  of  an  unpatented  mining  claim  located 
after  Oct.  21,  1976,  must  file  a copy  cf  the  certifi- 
cate or  notice  of  location  cf  the  claim  with  Elf  within 
90  days  of  the  date  of  location  of  the  claim,  failing 
which  BLM  properly  rejects  the  untimely  tendered  docu- 
ment and  declares  the  claim  abandoned  and  void. 

Copies  of  mining  claim  certificates  or  notices  cf 
location  which  are  required  to  be  filed  within  9C  days 
of  the  date  of  location  of  a claim  are  not  timely  filed 
where  they  are  placed  in  the  mail  prior  to  the  deadline 
but  are  not  received  or  date  stamped  by  Blf  until  after 
the  deadline. 

Where  a mining  claimant  merely  asserts  that  because 
of  a 9-day  difference  between  the  posting  of  an  enve- 
lope and  the  date  received  stamp  of  ELM,  Elf  may  have 
mishandled  notices  of  location  submitted  in  attempted 
compliance  with  the  requirements  of  43  CFR  3833.1  — 2 (b)  , 
allegedly  causing  them  to  be  date  stamped  by  ELM  as 
untimely,  and  there  is  nothing  else  in  the  record  to 
support  this  conjecture  he  has  not  met  the  burden  cf 
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rebutting  the  presumption  that  BLM  officials  have  prop- 
erly discharged  their  duties  in  receiving  and  promptly 
date  stamping  all  such  notices  tendered  tc  them. 

Henr y_DJ__Fr ied m an , 49  IBLA  97  (July  28,  1980) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  § 1744 
(1976)  and  43  CFR  3833.1-2,  the  owner  of  a mining  claim 
located  before  Oct.  21,  1976,  must  file  a copy  of  the 
official  record  of  the  notice  or  certificate  of  location 
with  the  proper  Bureau  of  Land  Management  Office  on  or 
before  Oct.  22,  1979.  These  requirements  are  mandatory 
and  failure  to  comply  is  deemed  conclusively  to  consti- 
tute an  abandonment  of  the  claim  by  the  owner. 

J?oss_ Heaver , 49  IBLA  111  (July  28,  1980) 

§e°£a§_iii_Cole,  49  IBLA  128  (July  28,  1980) 

Cri££le_Creek_Eg<.Eloration_Cor£_. , 49  IBLA  19C  (Aug.  6, 
1980)  

Alf ££d_Letc her , 49  IBLA  193  (Aug.  6,  1980) 


Under  43  U.S.C.  $ 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a copy 
of  the  official  record  of  the  notice  or  certificate 
of  location  of  the  claim  with  the  proper  Bureau  of 
Land  Management  Office  on  or  before  Oct.  22,  1979,  or 
the  claim  will  be  deemed  to  be  conclusively  abandoned 
and  void  under  43  U.S.C.  § 1744(c)  (1976)  and  43  CFR 

3833.4.  The  statute  and  regulations  governing  recor- 
dation of  mining  claims  are  mandatory  and  where  a 
mining  claimant  contends  that  he  mailed  his  notices  of 
location  along  with  other  documents  which  were  received 
by  the  Bureau  of  Land  Management  1 day  after  the  filing 
date,  the  claims  are  properly  declared  abandoned  and 
void . 

G.  R.  Marguardson.  49  IBLA  114  (July  28,  198C) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a copy 
of  the  official  record  of  the  notice  or  certificate 
of  location  of  the  claim  with  the  proper  Bureau  of 
Land  Management  Office  on  or  before  Oct.  22,  1979,  or 
the  claim  will  be  deemed  to  be  conclusively  abandoned 
and  void  under  43  U.S.C.  4 1744(c)  (1976)  and  43  CFR 

3833.4.  Filing  in  the  Utah  State  Office  rather  than 
the  Wyoming  State  Office  is  not  sufficient. 

l£ £ er s t a te_B r ic k , 49  IBLA  125  (July  28,  1980) 

Interstate_Brick , 50  IBLA  107  (Sept.  17,  1980) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
where  a notice  of  location  of  a claim  or  site  is  submit- 
ted to  BLM  for  recordation  on  Oct.  19,  1979,  and  the 
filing  fee  therefor  is  not  paid  to  BLM  until  Feb.  11, 
1980,  the  date  of  filing  for  recordation  of  the  notice 
is  Feb.  11,  1980. 

Law£ence_Jacobi_F£eeda_Jacob , 49  IBLA  137  (July  28, 

1980) 
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Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2,  the  owner  of  an  unpatented  mining  claim 
located  cn  cr  before  Cct.  21,  1976,  must  have  filed  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  of  the  claim  with  the  proper  Eureau 
of  Land  Management  office  on  or  before  Cct.  22,  1979, 
or  the  claim  will  be  deemed  to  be  conclusively  aban- 
doned and  void  under  43  U.S.C.  4 1744(c)  (1976)  and 

43  CFR  3833.4. 

Iela_  K.._Osbor  n , 49  I E L A 146  (July  30  , 1980) 


Under  43  U.S.C.  4 1744  (1976)  and  43  CFR  3833.2-1, 
the  owner  of  an  unpatented  mining  claim  located  before 
Oct.  21,  1976,  had  to  file  in  the  proper  office  cf  the 
Eureau  of  Land  Management  a copy  of  the  official  record 
of  the  notice  or  certificate  of  location  and  an  affida- 
vit of  assessment  work  performed  on  the  claim  cn  cr 
before  Oct.  22,  1979.  Where  the  owner  of  an  unpatented 
mining  claim  failed  to  file  either  instrument  within  the 
prescribed  time,  the  claim  is  deemed  conclusively  tc  he 
abandoned  and  void. 

Ceorge_Stillman,  49  IBLA  150  (July  30,  1S8C) 


Under  43  U.S.C.  4 1744(b)  (1976)  and  43  CFE 

3833.1-2  the  owner  of  an  unpatented  mining  claim  1c- 
cated  prior  to  Cct.  21,  1976,  must  have  filed  a ccpy 
of  the  official  record  of  the  notice  or  certificate  of 
location  of  the  claim  with  the  proper  Eureau  cf  Land 
Management  Office  on  or  before  Cct.  22,  1979,  or  the 
claim  will  be  deemed  to  be  conclusively  abandoned  and 
void  under  43  U.S.C.  4 1744(c)  (1976)  and  43  CFR  3833.4. 

The  fact  that  appellant  lost  or  misplaced  the  reguired 
documents  and  had  to  send  away  for  new  ones  will  net 
excuse  late  filing. 

£al£_Ii_IoweII»  “9  IBLA  l79  (July  30,  1980) 


Under  sec.  314(b)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  Oct.  21,  1976,  43  U.S.C. 

§ 1744  (b)  (1976),  and  43  CFR  3833.1-2  (b),  the  owner 

of  an  unpatented  lode  or  placer  mining  claim  lccated 
after  Oct.  21,  1976,  within  90  days  after  the  date  of 
location  of  such  claim,  must  file  in  the  proper  E1K 
office  a copy  of  the  official  record  of  the  notice  of 
location  or  certificate  of  location.  Failure  tc  file 
such  instrument  timely  is  deemed  conclusively  tc  con- 
stitute an  abandonment  of  the  mining  claim  by  the 
owner.  The  "date  of  location"  is  determined  by  ref- 
erence to  the  law  of  the  State  in  which  the  claim  is 
situated . 

Regulation  43  CFR  3833.1—2  |(3)  requires  that  each 
claim  or  site  filed  shall  be  accompanied  by  a 18  ser- 
vice fee,  which  is  net  returnable.  A notice  or  certi- 
ficate of  location  will  not  be  accepted  if  it  is  ret 
accompanied  by  the  service  fee  and  will  be  returned  tc 
the  owner. 

Weldon  Mead  Kennedy,  Elmer  Devore.  49  IEIA  180 
(July  31,  1980) 


Under  43  U.S.C.  4 1744  (1976)  and  43  CFR  3833.1- 
2(a),  3833.2  — 1 (a) , 38  33.4  , for  a mining  claim  lccated 
cn  or  before  Oct.  21,  1976,  a copy  of  the  notice  cr 
certificate  of  location  and  evidence  of  assessmert  werk 
or  notice  of  intention  to  hold  must  be  filed  with  the 
Eureau  of  land  Management  by  Oct.  22,  1979,  cr  the 
claim  shall  be  deemed  abandoned  and  void. 

Canyon  View  Mining  Co..  49  IBLA  184  (July  31,  I960) 
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Regulation  43  CFR  3 8 3 3. 1—  2 (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  te  accompanied  ly  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
where  notices  of  location  of  a claim  or  site  are  sub- 
mitted to  BLM  for  recordation  on  Dec.  26,  1979,  and  the 
filing  fee  therefor  is  not  paid  to  BLK  until  Jan.  23, 
1980,  the  recordation  date  of  the  notices  is  Jan.  23, 
1980. 

Btewer.y_Hj.ll  Mi ninq_Coi_t_Inci , 49  I BLA  197  (Aug.  6, 
1980)  


Under  43  U.S.C.  § 1744  (1976)  and  43  CFR  3833.1-2 
the  owner  of  an  unpatented  mining  claim  located  on  or 
before  Oct.  21,  1976,  must  have  filed  a ccpy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claim  with  the  proper  Bureau  cf  land  Man- 
agement Office  on  or  before  Oct.  22,  1979,  or  the  claim 
will  be  deemed  to  be  conclusively  abandoned  and  void 
under  43  U.S.C.  § 1744(c)  (1976). 

Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  § 1744 
(1976)  and  43  CFR  3833.1-2,  the  owner  of  a mining  claim 
located  after  Oct.  21,  1976,  must  file  a notice  of 
recordation  of  the  claim  with  the  proper  Bureau  of  Land 
Management  Office  within  90  days  of  location  of  the 
claim.  Failure  to  so  file  is  deemed  conclusively  to 
constitute  an  abandonment  of  the  claim  by  the  owner  and 
renders  the  claim  void. 

Glen_Hocking , 49  IBLA  217  (Aug.  11,  1980) 

Nila_Tyrrel,  49  IBLA  267  (Aug.  18,  1980) 

Lost_Pollack_Mini ng_a nd_Explora tionx_Ltdi , 50  I EL  A 227 
(Sept.  30,  1980) 


Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  BLM  office  on  or 
before  Oct.  22,  1979,  or  on  or  before  Dec.  30  of  each 
calendar  year  following  the  calendar  year  of  recording 
with  BLM,  whichever  date  is  sooner,  evidence  of  annual 
assessment  work  performed  during  the  preceding  assess- 
ment year  or  a notice  of  intention  to  hold  the  mining 
claim. 

Mining  claims  located  after  the  enactment  of  the 
Federal  Land  Policy  and  Management  Act  of  1976,  Cct.  21, 
1976,  must  be  deemed  abandoned  and  void  if  a copy  of  the 
notice  of  location  or  certificate  of  location  is  not 
filed  with  the  proper  Bureau  of  Land  Management  Cffice 
within  90  days  after  the  date  of  location  of  such  claims. 

Darlene  Y.  Haymes  et  al..  49  IBLA  243  (Aug.  18,  1980) 


Land  which  has  been  patented  without  a reservation 
of  minerals  to  the  United  States  is  not  available  for 
location  of  mining  claims,  and  BLM  properly  rejects  a 
copy  of  a notice  of  location  of  a lode  claim  insofar 
as  it  covers  patented  land.  However,  BLM  should  not 
reject  the  notice  insofar  as  it  concerns  unpatented 
lands,  provided  that  the  claim  conforms  to  the  rules 
governing  lode  claims  after  being  amended  to  exclude 
the  patented  areas. 

Samuel_Ai_ChesebroU3h,  49  IBLA  249  (Aug.  18,  1980) 
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For  a mining  claim  located  on  or  before  Oct.  22, 
1976,  under  43  U.S.C.  s 1744  (1976),  43  CFR  3833. 1 — 2 (a ) 
and  3833.4,  a copy  of  the  recorded  notice  or  certifi- 
cate of  location  must  be  filed  with  the  appropriate 
BLM  state  office  by  Cct.  22,  1979,  or  the  claim  shall 
he  conclusively  deemed  to  be  abandoned  and  void. 

Virgal  M.  Taylor.  Elizabeth  .Hutton,  49  IBLA  329 
”(Aug.-25  , 198  Oj 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Cct.  21,  1976,  43  U.S.C.'  § 1744 
(1976),  and  43  CFR  3833.1-2,  3833.2-1,  and  3833.4,  the 
owner  of  a mining  claim  located  before  Cct.  21,  1976, 
must  file  a copy  of  the  official  record  of  the  notice 
or  certificate  of  location  and  a copy  of  the  recorded 
affidavit  of  assessment  work  or  notice  of  intention  to 
hold  the  claim,  with  the  proper  Eureau  of  land  Marage- 
ment  Office  on  or  before  Oct.  22,  1979,  or  the  claim 
must  be  deemed  abandoned  and  void. 

Joi n_iincol na_ J r , 49  IBLA  335  (Aug.  25,  1980) 


The  owner  of  an  unpatented  mining  claim  on  Federal 
land  located  prior  to  Oct.  21,  1976,  had  to  file  in  the 
proper  EIM  office  on  or  before  Oct.  22,  1979,  or  cn  or 
before  Dec.  30  of  each  calendar  year  following  the 
calendar  year  of  such  recordation,  whichever  date  is 
earlier,  evidence  of  annual  assessment  work  performed 
during  the  preceding  assessment  year,  or  a notice  cf 
intention  to  hold  the  mining  claim. 

” Jo  ne  s , 49  I EL  A 378  (Sept.  5,  1980) 


Pursuant  to  43  CFR  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  claim  located  on  or  before  Cct.  21, 
1976,  must  have  filed  in  the  proper  Eureau  cf  land 
Management  office  on  or  before  Cct.  22,  1979,  or  cn 
or  before  Dec.  30  of  each  calendar  year  following  the 
calendar  year  of  such  recording,  whichever  date  is 
sooner,  evidence  of  annual  assessment  work  performed 
during  the  preceding  assessment  year  or  a notice  cf 
intention  to  hold  the  mining  claim. 

Where  a placer  mining  claim  was  located  in  1975, 
the  evidence  cf  assessment  work  must  be  filed  with  ELM 
cn  or  before  Oct.  22,  1979.  If  no  evidence  cf  assess- 
ment work  has  teen  timely  filed  with  ELM,  the  claim  is 
conclusively  deemed  abandoned  and  void  pursuant  to 
43  U.S.C.  § 1744(c)  (1976),  and  43  CFR  3833.4(a). 

Vernon_G^_6  Shirley  S.  Wickham.  50  IEIA  1 (Sept.  6, 
(I96  0) 


An  appeal  from  a decision  declaring  miring 
claims  abandoned  and  void  because  of  failure  tc  meet 
the  recordation  requirements  of  the  Federal  Land  Eol- 
icy  and  Management  Act  of  1976  may  te  dismissed  where 
the  appellant  failed  to  file  her  statement  cf  reasons 
or  request  for  a further  extension  of  time  tc  file  a 
statement  within  time  granted  by  the  Eoard  and  she 
does  not  satisfactorily  show  why  a request  was  ret 
timely  filed,  and  there  is  no  likelihood  she  could 
prevail  on  the  merits  of  the  case  in  any  eventuality. 

The  Ecard  of  Land  Appeals  has  no  authority  tc 
waive  the  strict  requirements  of  the  Federal  land  Pol- 
icy and  Management  Act  of  1976  for  recording  mining 
claims,  and  where  the  requirements  have  net  been  met 
for  a claim,  the  claim  is  properly  declared  abandoned 
and  void. 


Elois e_Jo_yce_ Williamson , 50  IBLA  42  (Sept.  9,  198C) 
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Under  43  CFR  3833.1-2(a)  and  3833.4(a),  the  own- 
er of  an  unpatented  mining  claim  located  on  or  before 
Oct.  21,  1976,  must  file  a copy  of  the  recorded  notice 
or  certificate  of  location  with  the  Bureau  of  Land 
Management  by  Oct.  2,  1979,  or  the  claim  is  deemed 
abandoned  and  void. 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  and  duly  promul- 
gated statutes  and  regulations. 

Johnson , 50  I BL  A 47  (Sept.  9,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFB 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a copy 
of  the  official  record  of  the  notice  or  certificate  of 
location  of  the  claim  with  the  proper  Bureau  of  Land 
Management  Office  on  or  before  Oct.  22,  197S.  The 
owner  of  an  unpatented  mining  claim,  located  after 
Oct.  21,  1976,  must  have  filed  a copy  of  the  official 
record  of  the  notice  of  location  or  certificate  of 
location  of  the  claim  with  the  proper  Bureau  of  land 
Management  Office  within  90  days  after  the  date  cf 
location  of  such  claim.  The  statute  and  regulations 
governing  recordation  of  mining  claims  are  mandatory 
and  where  BLM  has  not  received  a notice  of  location, 
the  claim  is  properly  declared  abandoned  and  void. 

M argar et_Co ver t , 50  IBLA  58  (Sept.  15,  1980) 


Under  43  CFB  3833. 1-2  (b),  the  owner  of  an  unpa- 
tented mining  claim,  millsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  on  Federal  land  shall  file  within 
90_days  after  the  date  of  location  6f  that  claim  in  the 
proper  BLM  office  a copy  of  the  official  record  of  the 
notice  or  certificate  of  location  of  the  claim  or  site. 

The  failure  to  file  an  instrument  reguired  by  secs. 
3833.1  and  3833.2  of  this  title  within  the  time  period 
prescribed  therein  shall  be  deemed  conclusively  to  con- 
stitute an  abandonment  of  the  mining  claim,  millsite, 
or  tunnel  site  and  it  shall  be  void. 

2°3_Anderson,  50  IBLA  66  (Sept.  17,  1980) 


Pursuant  to  43  CFB  3833.2-1  (a)  the  owner  of  an 
unpatented  mining  calim  located  on  or  before  Oct.  21, 
1976,  must  have  filed  in  the  proper  Bureau  of  Land 
Management  Office  on  or  before  Oct.  22,  1979,  evidence 
of  annual  assessment  work  performed  during  the  preced- 
ing assessment  year  or  a notice  of  intention  to  hold 
the  mining  claim.  Where  evidence  of  assessment  work  is 
not  filed,  the  claim  is  conclusively  deemed  abandoned 
and  void  pursuant  to  43  U.S.C.  § 1744(c)  (1976)  and 

43  CFR  3833.4  (a)  . 

The  filing  of  the  notice  of  location  of  a mining 
claim  does  not  meet  the  requirement  for  filing  a notice 
of  intention  to  hold  the  mining  claim. 

2°I!_sa3.!!!0i:nx  Perry  Adkison.  Ward  I.  Jones.  5 0 I EL  A 84 
(Sept.  17,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a copy 
of  the  official  record  of  the  claim  with  the  proper 
Bureau  of  Land  Management  Office  on  or  before  Oct.  22, 
1979,  or  the  claim  will  be  deemed  to  be  conclusively 
abandoned  and  void  under  43  U.S.C.  § 1744(c)  (1976) 

and  43  CFB  3833.4.  The  fact  that  the  documents  had 
been  deposited  in  the  mail  and  postmarked  by  the  postal 
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authorities  Cct.  22,  1979,  will  not  excuse  the  late 
filing. 

£elen_Bolland_et_al.  , 50  IBLA  121  (Sept.  24,  19£C) 


Eegulaticn  43  CFB  3833.1—2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim  filed  fcr  recordation 
shall  be  accompanied  by  a service  fee.  This  is  a man- 
datory requirement,  and  without  payment  of  the  fee, 
there  is  no  recordation.  The  failure  to  file  such  in- 
struments as  are  required  by  43  CFR  3633.1  and  3833.2 
within  the  time  periods  prescribed  therein  must  he 
deemed  conclusively  to  constitute  an  abandonment  cf  the 
mining  claim. 

C li f f ord_ J._ Ke lch , 5C  IEL A 127  (Sept.  24,  1980) 


The  owner  of  mining  claims  located  after  Oct.  21, 
1976,  must  file  copies  of  the  notices  cf  location  cf 
the  claims  with  ELM  within  90  days  cf  the  dates  cf 
location  of  the  claims,  failing  which  the  claims  ate 
properly  declared  abandoned  and  void. 

"Date  cf  Location."  The  date  cf  location  cf  mining 
claims  is  determined  in  accordance  with  the  law  cf  the 
State  where  the  claims  are  situated.  Under  California 
law,  the  time  for  recordation  in  the  county  is  measured 
from  the  date  of  the  posting  of  the  location  notice  on 
the  claims. 

The  dates  of  location  of  mining  claims  as  shewn 
on  the  notices  of  location  recorded  in  compliance  with 
State  law  will  be  treated  as  controlling  where,  after 
rejection  by  ELM  of  the  location  notices  as  untimely 
filed,  claimant  alleges  that  the  notices  are  untrue  as 
the  dates  shown  are  "typographical  errors." 

Lee  Resources  Management  Corp..  50  I E L A 131  (Sept.  24, 
1980) 


Where  a person  has  located  a mining  claim  cn  cr 
before  Cct.  21,  1976,  the  requirement  cf  43  U.S.C. 

5 1744  (1976)  and  43  CFR  3833.1-2(a)  concerning  claims 
located  prior  to  the  enactment  cf  FLEMA  apply,  and  the 
owner  has  until  Oct.  22,  1979,  tc  record  the  location 
notice  with  BLM. 

Under  43  U.S.C.  § 1744  (1976)  and  43  CFR  3833.4, 
the  failure  to  file  timely  with  the  proper  office  cf 
the  Eureau  cf  Land  Management  a copy  cf  the  notice  cr 
certificate  of  location  of  a mining  claim  is  deemed 
conclusively  tc  constitute  an  abandonment  of  the  min- 
ing claim  by  the  owner. 

The  Department  of  the  Interior,  as  agency  cf 
Executive  Eranch  of  Government,  is  net  proper  ferum  tc 
decide  whether  or  net  as  to  mining  claims  the  recorda- 
tion provisions  of  the  Federal  Land  Folicy  and  Matage- 
ment  Act  of  1976  are  constitutional. 

*tner_Weed,  50  IBLA  141  (Sept.  26,  I960) 


Under  43  U.S.C.  5 1744  (1976)  and  43  CFR 

3833.2-1  (a)  the  owner  of  an  unpatented  mining  claim 
located  cn  or  before  Cct.  21,  1976,  must  have  filed 
evidence  of  assessment  work  performed  during  the  pre- 
ceding assessment  year  or  a notice  Of  intenticn  tc  held 
the  claim  with  the  proper  Bureau '•of  Land  Management 
office  on  or  before  Oct.  22,  1979,  or  the  claim  will 
be  deemed  tc  be  conclusively  abandoned  and  void  ueder 
43  U.S.C.  § 1744  (c)  (1976) . 

John  J.  Schnabel.  50  IBLA  201  (Sept.  30,  1980) 
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It  is  proper  to  refuse  to  accept  notices  of  loca- 
tion of  mining  claims  submitted  for  recordation  pursu- 
ant to  sec.  314  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  43  U.S.C.  § 1744  (1976) , when  the 
claims  are  null  and  void  because  they  are  filed  for 
lands  on  the  outer  continental  shelf. 

Ford_MacElvain , 50  IBLA  303  (Oct.  7,  1980) 

87  I.D.  478 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  § 1744 
(1976)  and  43  CFR  3833.1-2,  the  owner  of  a mining  claim 
located  before  Oct.  21,  1976,  must  file  a copy  of  the 
official  record  of  the  notice  or  certificate  of  location 
with  the  proper  Bureau  of  Land  Management  Office  on  or 
before  Oct.  22,  1979.  These  requirements  are  mandatory 
and  failure  to  comply  is  deemed  conclusively  to  consti- 
tute an  abandonment  of  the  claim  by  the  owner  and 
renders  the  claim  void  and  renders  the  claim  void. 

Cleo  May  Fresh,  Marjorie  P.  Deterts,  50  IBLA  363 
(Oct.  16,  1980) 


Where  the  owner  of  unpatented  mining  claims  located 
before  Oct.  21,  1976,  files  copies  of  the  notices  of 
location  of  these  claims  prior  to  the  Oct.  22,  1979, 
deadline  for  so  doing,  but  fails  to  file  evidence  of 
annual  assessment  work  during  the  preceding  assessment 
year  on  or  before  this  deadline,  the  claims  are  properly 
declared  abandoned  and  void. 

S t a n ley_Bis hop , 50  IBLA  371  (Oct.  21,  1980) 

Joseph_yi_Dodgex_dibiai_Rpcky_Mountain_M i net al_Cci  , 

50  IBLA  394  (Oct.  24,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  millsite  located 
prior  to  Oct.  21,  1976,  must  have  filed  a copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claim  with  the  proper  Bureau  cf  Land  Man- 
agement Office  on  or  before  Oct.  22,  1979.  The  owner 
of  an  unpatented  millsite,  located  after  Cct.  21,  1976, 
must  have  filed  a copy  of  the  official  record  of  the 
notice  of  location  or  certificate  of  location  of  the 
claim  with  the  proper  Bureau  of  Land  Management  Office 
within  90  days  after  the  date  of  location  of  such  claim. 
The  statute  and  regulations  governing  recordation  of 
millsite  claims  are  mandatory  and  where  BLM  has  not 
received  a notice  of  location,  the  claim  is  properly 
declared  abandoned  and  void. 

Wayne  E.  Clutis.  50  IBLA  379  (Oct.  22,  1980) 


Under  sec.  314  (b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976,  43  U.S.C. 

§ 1744(b)  (1976),  and  43  CFR  3833.1-2,  the  owner  of  a 
mining  claim  located  before  Oct.  21,  1976,  must  file 
a copy  of  the  official  record  of  the  notice  or  certi- 
ficate of  location  with  the  proper  Bureau  of  Land 
Management  Office  on  or  before  Oct.  22,  1979.  This 
requirement  is  mandatory  and  failure  to  comply  is 
deemed  conclusively  to  constitute  an  abandonment  of 
the  claim  and  renders  the  claim  void. 

Melv  i n_Ej,  _V  i les  , 51  IBLA  32  (Oct.  30,  1980) 
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Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  cf  an  unpatented  mining  claim  lo- 
cated prior  to  Cct.  21,  1976,  must  have  filed  a copy 
of  the  official  record  of  the  notice  or  certificate 
of  location  of  the  claim  with  the  proper  Eureau  cf 
land  Management  Office  on  or  before  Cct.  22,  1979,  cr 
the  claim  will  be  deemed  conclusively  to  be  abandoned 
and  void  under  43  U.S.C.  § 1744(c)  (1976)  and  43  CFR 

3833.4.  The  statutory  and  regulatory  requirements  tc 
file  a notice  cf  location  are  mandatory  and  failure  to 
comply  with  them  must  result  in  a finding  that  the 
claims  are  void . 

Ji_£i_Kjn^ri£k,  51  IELA  56  (Oct.  31,  lSeC) 


Under  43  CFR  3 6 33. 1—  2 (d) , the  owner  cf  unpatented 
mining  claims  must  tender  a filing  fee  cf  $5  per  claim 
when  filing  recordaticn  information,  or  ELM  properly 
rejects  the  filing  as  unacceptable.  Where  he  submits 
information  on  cr  before  the  Oct.  22,  1979,  deadline, 
tut  does  not  include  this  fee  on  or  before  this  date, 
BLM  properly  regards  this  filing  as  unacceptable,  sc 
that  the  claims  became  void  under  43  CFR  3633.4  when 
the  deadline  passed  without  an  acceptable  filing. 

Where  the  owner  of  two  mining  claims  files  recor- 
dation information  for  two  claims  with  ELM,  tut  tenders 
only  $5  as  a filing  fee,  this  amount  is  insufficient  to 
provide  the  reguired  35  fee  for  both  claims,  and  ELK 
properly  may  recognize  only  one  claim  as  valid.  In 
these  circumstances,  ELM  properly  requires  the  owner  tc 
select  which  claim  to  validate. 

|v a_j]ol mes_e t_ali , 51  IBLA  140  (Nov.  20,  I960) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  and  duly  promul- 
gated statutes  and  regulations. 

Sch  me  lzer , 51  IELA  188  (Eec.  2,  196C) 


Fursuant  to  43  CFR  3833.1-1,  an  unpatented  mining 
claim  in  any  national  park  system  unit  in  existence  on 
Sept.  26,  1976,  which  was  not  recorded  on  or  before 
Sept.  28,  1977,  in  accordance  with  the  federal  Register 
notice  (41  FR  46357  Cct.  20,  1976),  or  36  CER  971  is, 
pursuant  to  16  U.S.C.  § 1907  (1976),  conclusively  pre- 
sumed to  be  abandoned  and  void. 

Gordon  I.  Cooper.  51  IELA  191  (Eec.  5,  1980) 


Land  which  has  been  patented  without  a reservation 
of  minerals  to  the  United  States  is  not  available  for 
the  location  of  mining  claims  and  ELM  properly  refuses 
recordation  of  such  claims. 

Si  er_S£ot_  Me  t a ls^_  I nc.. , 51  IBLA  212  (Eec.  1C,  I 96  0) 


The  owner  of  mining  claims  located  after  Cct.  21, 
1976,  must  file  copies  of  the  notices  of  lccaticn  cf 
the  claims  with  BIM  within  90  days  of  the  dates  cf 
location  of  the  claims,  failing  which  the  claims  are 
properly  declared  abandoned  and  void. 

A£lej_C._Burke,  51  IBLA  224  (Eec.  1C,  1980) 


137 


”I!iING_CLAIHS — Continued 
RECOB DAT ICN — Continued 

Under  1)3  U.S.C.  $ 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  must  have  filed  a copy 
of  the  official  record  of  the  notice  or  certificate  of 
location  of  the  claim  with  the  proper  Bureau  of  Land 
Management  Office  on  or  before  Oct.  22,  1979,  or  the 
claim  will  be  deemed  conclusively  abandoned  and  void 
under  43  U.S.C.  § 1744(c)  (1976)  and  43  CFR  3833.4. 

The  fact  that  the  Post  Office  may  have  assured  the 
claimant  that  the  documents  would  reach  the  Colorado 
State  Office  by  Oct.  22,  1979,  will  not  excuse  the 
late  filing. 

Cleghor n_and_Washburn_Mini n^Co^ , 51  1ELA  265  (Dec.  15, 
1980) 


Under  sec.  314  of  the  Federal  Land  Eolicy  and  Man- 
agement Act  of  1976,  Oct.  21,  1976,  43  U.S.C.  § 1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  a mining  claim 
located  before  Oct.  21,  1976,  must  file  a copy  of  the 
official  record  of  the  notice  or  certificate  of  location 
with  the  proper  Bureau  of  Land  Management  Office  on  or 
before  Oct.  22,  1979.  These  requirements  ate  mandatory 
and  failure  to  comply  is  deemed  conclusively  to  consti- 
tute an  abandonment  of  the  claim  by  the  owner  and  ren- 
ders the  claim  void. 

Edward  W.  Kramer.  51  IBLA  294  (Dec.  17,  1980) 


Where  a person  locates  mining  claims  on  or  before 
Oct.  21,  1976,  the  requirement  of  43  U.S.C.  § 1744 
(1976)  and  43  CFR  3833.1-2  (a)  concerning  claims  located 
prior  to  the  enactment  of  FLPMA  apply,  and  the  owner 
has  until  Oct.  22,  1979,  to  record  the  location  notice 
with  BLM. 

Under  43  CFR  3833.4,  the  failure  to  file  such 
instruments  as  required  by  subsections  (a)  and  (b)  of 
this  section  shall  be  deemed  conclusively  to  constitute 
an  abandonment  of  the  mining  claim,  millsite,  or  tunnel 
site  by  the  owner. 

43  CFR  3833.1-2  (d)  states  that  a location  notice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a service  fee. 
As  this  is  a mandatory  requirement,  there  is  no  recor- 
dation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.  Therefore,  where  a 
notice  of  location  of  a mining  claim  is  submitted  to 
BLM  for  recordation  on  Oct.  22,  1979,  and  the  check 
submitted  was  returned  by  the  bank  as  uncollectible, 
the  mining  claims  located  prior  to  Oct.  21,  1976,  are 
deemed  abandoned  and  void. 

John_Ji_Dunsmpre_et_ali,  51  IBLA  297  (Dec.  17,  1980) 


Under  43  U.S.C.  § 1744(b)  (1976)  and  43  CFR 

3833.1-2  the  owner  of  an  unpatented  mining  claim  must 
file  a map,  narrative,  or  sketch  depicting  the  loca- 
tion of  his  mining  claim  or  site.  A BLM  decision  dated 
Aug.  22,  1980,  effectively  advising  a claimant  that  his 
claims  are  void  because  no  map  has  been  filed  within 
30  days  of  July  16,  1979,  will  be  set  aside  as  erro- 
neous where  the  file  contains  a map  of  the  claims  which 
is  BLM  date  stamped  Aug.  3,  1979. 

G eorge_Phi l_Mar t i nez , 51  IBLA  330  (Dec.  29,  1980) 
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43  CFR  3833.1—2  (d)  states  that  a location  rctice 
for  each  mining  claim,  millsite,  or  tunnel  site  filed 
for  recordation  shall  be  accompanied  by  a service  fee. 
As  this  is  a mandatory  requirement,  there  is  no  recor- 
dation unless  the  documents  are  accompanied  by  the 
stated  fee,  or  until  it  is  paid.  Therefore,  where  a 
claimant  files  for  recordation  on  Cct.  19,  1979,  tut 
the  filing  fee  is  not  paid  to  ELM  until  after  the  dead- 
line for  filing,  Oct.  22,  1979,  the  mining  claim  must 
be  deemed  abandoned  and  void. 

8obert_W_._ Miller.*  Mar jorie_Fip£er_Mi21er  , 51  3EIA 
364  "(Lee.  2sT”i98C) 


RELOCATION 

Where  a mining  claim  located  on  land  withdrawn  at 
the  time  of  location  is  declared  void  ab  initio,  such  a 
location,  and  the  decision  declaring  such  a location 
void,  do  net  affect  the  status  of  any  location  of  the 
same  land  made  prior  to  the  withdrawal;  nor  can  such  a 
location,  made  by  a party  with  an  interest  in  the  prior 
location,  reestablish  or  protect  rights  to  the  frier 
claim. 

Jack_C_._F ranks,  49  IELA  162  (July  30,  1980) 


S FECI  A I ACTS 

An  application  under  the  Act  of  Apr.  23,  1932, 

43  U.S.C.  $ 154  (1976),  for  restoration  to  mineral 
entry  and  location  of  lands  within  a reclamation  with- 
drawal will  ordinarily  be  rejected  when  the  Water  and 
Power  Resources  Service  has  recommended  against  it,  the 
recommendation  is  premised  upon  the  requirements  cf  the 
public  interest,  and  the  reasons  offered  in  support  of 
the  recommendation  are  cogent. 

« 97  IELA  121  (Apr.  28,  1980) 


WITHDRAWN  LAND 

A mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  at  initio. 

Conrad_F._Scvik,  45  IBLA  14  (Jan.  8.  I960) 

J s o n , 47  IELA  12  (Apr.  10  , 1980) 

JacJ(_Ci_Franks , 49  IELA  162  (July  30,  1980) 

Wi_SpeaJp man^_Ji_ Antrim , 51  IELA  283  (Dec.  15,  I960) 


When  land  is  withdrawn  from  all  forms  of  entry, 
location,  and  exploration  subsequent  to  location  cf 
a mining  claim,  the  validity  of  such  claim  cannct  be 
recognized  unless  (1)  it  was  perfected  by  a discovery 
at  the  time  cf  withdrawal,  and  (2)  it  has  teen  continu- 
ously supported  by  the  same  discovery  to  the  present; 
that  is,  at  the  time  of  the  hearing. 

United_Sta tes_y^_Richard_G^_Clema^is_e t_al . , 45  IEIA  64 
(JanT  17,  1980)- 


A Forest  Service  special  use  permit  issued  to  a 
state  agency  does  not  constitute  a withdrawal  cf  the 
land  involved  from  appropriation  under  the  mining  law 
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and  a contest  will  not  lie  against  a subsequently  lo- 
cated mining  claim  on  a charge  that  a portion  of  the 
claim  is  void  to  the  extent  that  it  includes  land  em- 
braced by  the  permit. 

When  land  is  withdrawn  from  location  under  the 
mining  laws  subsequent  to  the  location  of  a mining 
claim,  the  claim  must  be  supported  by  discovery  at  the 
date  of  withdrawal  to  be  valid. 

A valid  mining  claim  for  lands  previously  with- 
drawn from  location  must  be  supported  by  discovery  as 
of  the  date  of  withdrawal  and  a showing  that  market- 
ability has  continued  since  discovery  and  the  minerals 
can  presently  be  profitably  extracted. 

U ni t ed_States_v^_Clar e_ Wi lliamsqn_and_Lapine_Pumice 
Co.  . 45  IELA  264  (Feb.  4,  1980)  “ 87  iTc.  34 


An  application  under  the  Act  of  Apr.  23,  1932, 

43  U.S.C.  § 154  (1976),  for  restoration  to  mineral 
entry  and  location  of  lands  within  a reclamation  with- 
drawal will  ordinarily  be  rejected  when  the  Water  and 
Power  Resources  Service  has  recommended  against  it,  the 
recommendation  is  premised  upon  the  requirements  of  the 
public  interest,  and  the  reasons  offered  in  support  of 
the  recommendation  are  cogent. 

£l°I§i3ce_  Ad  k isso  n , 47  IBLA  121  (Apr.  28,  1980) 


Lands  which  are  covered  by  a license  for  a power 
project  issued  by  the  Federal  Power  Commission  (now  the 
Federal  Energy  Regulatory  Commission)  are  net  open  tc 
mineral  location.  Any  mining  claim  located  cn  power- 
site  lands  is  void  ab  initio  unless  the  land  has  been 
restored  to  such  entry  in  accordance  with  sec.  24  of 
the  Federal  Power  Act,  16  U.S.C.  § 818  (1976) . 

Harold  M.  Voris.  48  IBLA  206  (June  16,  1980) 


When  land  is  withdrawn  from  the  operation  of  the 
mining  laws  subject  to  valid  existing  rights,  as  was 
the  Death  Valley  National  Monument  on  Sept.  28,  1976, 
the  validity  of  a mining  claim  located  prior  to  the 
withdrawal  must  be  established  as  of  the  date  of  the 
withdrawal  as  well  as  of  the  date  of  the  hearing. 

United_States_vi_Ubehebe_Lead_Mines_Co. , 49  IBLA  1 
(July  15,  1980)  * ' 


A mining  claim  located  on  land  temporarily  seg- 
regated from  appropriation  under  the  mining  laws 
pursuant  to  43  U.S.C.  % 1714(b)  (1976)  is  null  and 

void  ab  initio. 

Under  43  U.S.C.  $ 1714(b)  (1976)  a publication  in 

the  Federal  Register  of  notification  of  an  application 
for  withdrawal,  which  publication  temporarily  segre- 
gates land  from  the  operation  of  the  mining  laws,  does 
not  withdraw  the  land,  and  therefore  the  notice  need 
not  be  signed  by  the  Secretary  or  an  individual  in  the 
Office  of  the  Secretary  who  has  teen  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the 
Senate. 

Step>hen_W^_Fox,  50  IBLA  186  (Sept.  30,  1980) 

87  I.E.  462 


£Ii!IJ!G_CI  AIMS  — Continued 
WITHDRAWN  LAND — Continued 

A mining  claim  located  on  land  which  was  then  seg- 
regated and  closed  to  mineral  entry  is  properly  declared 
null  and  void  at  initio. 

George  H.  Eennimore  et  al..  50  IELA  280  (Cct.  6,  198C) 


Mining  claims  located  on  land  at  a time  the  lard  is 
withdrawn  from  appropriation  under  the  United  States 
mining  laws  properly  are  declared  null  and  void  at  initio.. 

Marvin  Mack.  Eettv  K . Mack.  51  IELA  30  (Cct.  30,  1980) 


Where  land  is  withdrawn  from  the  operation  of  the 
mining  laws  subsequent  to  the  location  of  a mining 
claim,  the  validity  of  the  claim  cannot  be  recognized 
unless  the  claim  was  supported  by  a valid  discovery  at 
the  time  of  the  withdrawal.  In  addition,  even  though 
there  may  have  been  a proper  discovery  at  the  time  cf 
a withdrawal  or  at  some  other  time  in  the  past,  a min- 
ing claim  cannot  be  considered  valid  unless  the  claim 
is  at  present  supported  by  a sufficient  discovery. 

The  loss  of  the  discovery,  either  through  exhaustion 
cf  the  minerals,  changes  in  economic  ccnditicns,  cr 
other  circumstances,  results  in  the  less  of  the 
location . 

United  States  v.  W.  S.  Wood  et  al..  51  IBLA  3C1 

(DecT  18,  1980) ~ ~ 87  I.E.  628 


MINING  CLAIMS  RIGHTS  RESTORATION  ACT 

Lands  which  are  covered  by  a license  for  a power 
project  issued  by  the  Federal  Power  Commission  (new  the 
Federal  Energy  Regulatory  Commission)  are  net  eper  tc 
mineral  location.  Any  mining  claim  located  cn  power- 
site  lands  is  void  at  initio  unless  the  land  has  teen 
restored  to  such  entry  in  accordance  with  sec.  24  cf 
the  Federal  Power  Act,  16  U.S.C.  $ 818  (1976). 

Harold  H.  Vcris.  48  IBLA  206  (June  16,  1980) 


£Ii!JJiG_CC£yEiNCY_ACT 

GENERALLY 

Where  EIM  issues  a decision  to  cancel  a mining 
claim  occupancy  lease,  which  decision  is  based  cn  a 
Forest  Service  report  showing  that  someone  ether  than 
the  lessee  has  occupied  the  leased  premises  and  that 
lessee  has  admitted  that  she  was  away  from  them;  where 
lessee  asserts  that  the  claim  is  nevertheless  "a  prin- 
cipal place  cf  residence"  and  requests  a hearing;  and 
where  the  record  is  insufficient  to  resolve  this  ques- 
tion, the  matter  will  be  referred  for  a hearing. 

£iSia_£i_Ie_i!Sster,  51  IELA  291  (Dec.  17,  1S8C) 


FBINCIFAL  PLACE  CF  RESIDENCE 

Where  EIM  issues  a decision  tc  cancel  a mining 
claim  occupancy  lease,  which  decision  is  based  cn  a 
Forest  Service  report  showing  that  someone  other  than 
the  lessee  has  occupied  the  leased  premises  and  that 
lessee  has  admitted  that  she  was  away  from  them;  where 
lessee  asserts  that  the  claim  is  nevertheless  "a  prin- 
cipal place  of  residence"  and  requests  a hearing;  and 
where  the  record  is  insufficient  to  resolve  this  ques- 
tion, the  matter  will  be  referred  for  a hearing. 

Viola.Di.Le^aster  , 51  IELA  291  (Dec.  17,  1 9 8 C ) 
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MISTAKES 

Even  if  it  be  established  that  the  Department 
had  not  applied  in  previous  years  regulation  43  CFR 
4115.2-l(e)  (8)  (1975),  which  reguires  termination  of 

grazing  privileges  upon  loss  of  ownership  or  control 
of  base  property,  such  failure  to  apply  the  regulation 
is  not  authority  to  further  disregard  the  regulation. 

®lls_4i!iS_I:f:°J2a_Fe  r r ar  a , 47  IBLA  335  (May  21,  1980) 


"Notation  rule."  Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach 
by  reason  of  any  subseguent  application  or  entry  until 
the  record  has  been  changed  to  reflect  that  the  land  is 
no  longer  so  segregated.  The  rule  applies  even  where 
the  notation  was  posted  to  the  records  in  error,  or 
where  the  segregative  use  so  noted  is  void,  voidable, 
or  has  terminated. 

Stephen  Kenyon  et  al..  51  IBLA  368  (Dec.  30,  1980) 


MULTI  P LE_M  I N£RAL_  DEVELOPMENT^  ACT 
(See_also  Hearings,  Mining  Claims--if  included  in  this 
Index. ) 

GENERALLY 

Where  sodium  ions  are  commingled  in  a brine  with 
calcium,  potassium,  and  chlorine  ions  and  no  valuable 
deposit  of  a sodium  or  potassium  compound  is  present, 
contestees'  evaporation  of  such  brine  does  not  violate 
the  Multiple  Mineral  Development  Act,  30  U.S.C.  §§  521- 
531  (1976)  . 

United  States  v.  Levon  Bardsley (Trustee]_x_Ma r lene_Mi 

Bardsley,  Individually  and  as  Administratrix  of  the 

Estate_of_Donald_Hx  Bardsley  J[Deceased]_ , 45  IBLA  367 
(Feb.  7,  1980)  ' " ' 


An  application  for  permit  to  drill  for  oil  and  gas 
in  a "potash  enclave"  in  a designated  "Potash  Area"  is 
properly  denied  where  the  applicant  fails  to  show  that 
its  application  comes  within  either  of  the  two  excep- 
tions to  the  policy  in  favor  of  potash  development 
enunciated  in  an  order  of  the  Secretary  dated  Oct.  7, 
1975,  40  FR  51486  (Nov.  5,  1975). 

Bass_Enter£rises_Production  Co..,  48  IBLA  11  (May  27, 
1980) 


NATIONAL  ENVIRONMENTAL  POLICY  ACT  OF  1969 
(See_also  Environmental  Policy  Aet--if  included  in  this 
Index . ) 

GENERALLY 

Public  Land  Order  No.  2676  (1962),  requires  the 
approval  of  an  authorized  officer  of  the  Department  cf 
the  Army  before  the  Secretary  of  the  Interior  can  grant 
a right-of-way  over  lands  subject  to  the  public  land 
order.  The  Department  of  the  Interior  has  no  authority 
to  grant  a right-of-way  where  the  approval  is  withheld. 

City_of_Anchgragex_Alaskax_and_Jack_G_._Fishe£_1_et_ali_t 
a.k.a.  Concerned  Chugach  Citizens  v.  Chuqach  Electric 
Ass lnx_lncx , 45  IBLA  17l~"(Jan.  307~19807  87  T7c.  21 


NATICNAI  ENVIECNMENTAL  POLICY  ACT  OF  1965 — Cc  n t i n U € d 
GENERALLY — Ccntinued 

The  National  Historic  Preservation  Act,  Cuter 
Continental  Shelf  Lands  Act  and  National  E n v i r c r 8 e n t a 1 
Policy  Act  authorize  a stipulation  which  provides  that 
a cultural  resource  included  on  or  eligible  for  inclu- 
sion on  the  National  Register  which  is  discovered  ty  an 
OCS  lessee  as  a result  cf  lease  operations  and  which  is 
salvaged,  be  made  reasonably  available  to  recognized 
scientific  or  educational  institutions  for  study. 

Clarification  of  Authorities  and  Responsibilities  for 
Identifying  and  Protecting  Cultural  Resources  on  the 
0uieI_Cont inental_She If , M-36928  (Nov.  24,  I 96  0) 

~ ~ 87  I.D.  553 


ENVIRONMENTAL  STATEMENTS 

Where  an  administrative  decision  is  made  that  a 
proposed  action  is  net  a major  Federal  action  which 
will  significantly  affect  the  guality  cf  the  huoar  en- 
vironment, sc  that  no  environmental  impact  stateaent 
need  be  filed,  that  decision  will  be  affirmed  cr  review 
if  it  appears  to  have  teen  made  by  an  authorized  offi- 
cer, in  good  faith,  based  upon  a proper  and  sufficient 
environmental  analysis  record  compiled  in  accordance 
with  established  procedures,  and  is  the  reasonable 
result  of  his  study  of  such  record. 

Julie  Adams  et  al. . 45  IELA  252  (Feb.  4,  158C) 


The  grant  of  a right-of-way  over  public  lards, 
authorizing  the  construction  of  a roadway  involving 
some  6 acres  of  public  lands  in  an  area  cf  approxi- 
mately 5,7CC  acres,  does  not  require  the  preparation 
of  an  environmental  impact  statement,  as  no  major  Fed- 
eral action  is  present  within  the  terms  of  42  U.S.C. 

§ 4332  (c)  (1976)  . 

£l£3£i!_i!iIJ®.£.B§ss_Ccali  tion , 9 5 IELA  347  (Feb.  7,  15EC) 


Where  a programmatic  environmental  impact  state- 
ment (EIS)  has  teen  completed  and  this  has  teen  sup- 
plemented by  a site-specific  environmental  analysis 
concerning  the  impacts,  mitigating  measures,  and  al- 
ternatives for  a specified  timber  sale,  the  law  dees 
not  reguire  preparation  of  an  individual  EIS  for  the 
timber  sale  in  the  absence  cf  a material  change  in 
circumstances  or  departure  from  policy  covered  in  the 
overall  EIS. 

Preserve  Our  Scenic  Environment.  47  IELA  276  (May  15, 
19807 


Where  it  is  implicit  in  an  administrative  deci- 
sion that  a proposed  action  is  not  a major  Federal 
action  which  will  significantly  affect  the  quality  of 
the  human  environment,  so  that  no  environmental  impact 
statement  need  be  filed,  that  decision  will  be  affirmed 
on  review  if  it  appears  to  have  been  made  by  an  autho- 
rized officer,  in  good  faith,  based  upon  a proper  and 
sufficient  environmental  analysis  record  compiled  in 
accordance  with  established  procedures,  and  is  the  rea- 
sonable result  of  his  study  of  such  record. 

The  grant  of  a right-of-way  over  public  lands, 
authorizing  the  construction  of  a roadway  to  provide 
access  to  a uranium  mining  property,  where  such  grant 
is  made  contingent  upon  the  necessary  licenses  being 
obtained  prior  to  commencement  of  any  mining  activity, 
does  not  require  the  preparation  of  an  environmental 
impact  statement,  as  no  major  Federal  action  is  present 
within  the  terms  of  42  U.S.C.  § 4332(C)  (1976). 

James_Ix_T]pg mpson , 51  IELA  154  (Nov.  26,  1560) 
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NATION AL_HIS10RIC_PBESEBVATI0N_ACT 
GENERALLY 

Sec.  106  of  the  National  Historic  Preservation 
Act  places  a duty  upon  the  Department  to  insure  that 
issuance  of  authorizations  on  the  OCS  will  not  affect 
significant  cultural  resources  without  providing  the 
Advisory  Council  on  Historic  Preservation  the  opportu- 
nity to  comment.  A rule  of  reason  applies  to  the 
extent  of  the  OCS  lands  to  be  studied  and  the  degree 
of  effort  required. 

Archival  research  is  first  required  to  determine 
whether  significant  cultural  resources  may  be  affected 
by  activities  on  an  OCS  lease  or  right-of-way. 

Cultural  resource  surveys  should  only  be  under- 
taken when  the  results  of  archival  research  indicate 
the  likelihood  that  significant  cultural  resource  will 
be  affected  by  the  undertaking  and  that  the  resource 
is  capable  of  being  detected  at  a reasonable  cost  and 
effort . 

When  cultural  resources  are  identified  on  the  OCS, 
it  is  appropriate  to  consider  them  for  nomination  to 
the  National  Register  of  Historic  Places. 

Sec.  106  of  the  National  Historic  Preservation  Act 
authorizes  the  Department  to  require  either  by  regula- 
tion or  by  stipulation  in  an  OCS  lease  or  right-cf-way 
that  the  lessee  or  holder  make  cultural  resource  stud- 
ies where  evidence  indicate  that  such  resources  may  be 
affected  by  operations,  and  that  information  discovered 
by  made  available  to  the  Department. 

The  National  Historic  Preservation  Act,  Cuter 
Continental  Shelf  Lands  Act  and  National  Environmental 
Policy  Act  authorize  a stipulation  which  provides  that 
a cultural  resource  included  on  or  eligible  for  inclu- 
sion on  the  National  Register  which  is  discovered  by  an 
OCS  lessee  as  a result  of  lease  operations  and  which  is 
salvaged,  be  made  reasonably  available  to  recognized 
scientific  or  educational  institutions  for  study. 

The  Outer  Continental  Shelf  is  not  within  the 
jurisdiction  of  a State  Historic  Preservation  Office 
(SHPO)  . However,  as  a matter  of  comity,  the  recommen- 
dations of  a SHFO  as  to  OCS  cultural  resources  should 
be  carefully  considered. 

Clarification  of  Authorities  and  Responsibilities  for 
I(l£Ilii£lAlia_SEil_££2i£a£iBa_Cultur  a l_Resou  rces_cn_^he 
Outer_Continent al_Shelf , M-36928  (Nov.  24,  1980) 

87  I.C.  593 


NATIONAL_PARK_SERVICE 

Mining  claims  located  in  units  of  the  National 
Park  System  must  be  recorded  within  1 year  of  the 
date  of  enactment  of  the  Mining  in  the  Parks  Act, 
sec.  8 of  the  Act  of  Sept.  28,  1976,  16  U.S.C.  § 1907 
(1976) , rather  than  within  3 years  of  the  enactment  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 

Act  of  Oct.  21,  1976,  43  U.S.C.  § 1744  (1976). 

Elden  A,  LeRoy,  Dorothy  A.  LeRoy.  49  I EL  A 32C  (Aug.  20, 
(1980) 


Pursuant  to  43  CFR  3833.1-1,  an  unpatented  mining 
claim  in  any  national  park  system  unit  in  existence  on 
Sept.  28,  1976,  which  was  not  recorded  on  or  before 
Sept.  28,  1977,  in  accordance  with  the  Federal  Register 
notice  (41  FR  46357  Oct.  20,  1976) , or  36~CFR_975  Is7~ 
pursuant  to  16  U.S.C.  $ 1907  (1976),  conclusively  pre- 
sumed to  be  abandoned  and  void. 

Got don_Li_Cgoger , 51  IBLA  191  (Dec.  5,  1980) 


NATIONAL  PARK  SERVICE  AREAS 
LANE 

Mining 

The  Secretary  of  the  Interior  is  not  precluded 
from  contesting  a mining  claim  by  the  provisions  of 
sec.  6,  Act  of  Sept.  28,  1976,  E.L.  94-429,  16  U.S.C. 

§ 1905  (1976),  where  a contest  complaint  has  been  filed 
within  2 years  of  the  date  of  enactment  of  the  statute. 

JJnited_States_v.  Boy  Peterson  6 Chgrles  R.  Sweet, 

47  IELA  92  ( A p r .” 2 3 ,~1 9 8 C) 

NOTICE 

GENERALLY 

All  persons  dealing  with  the  Government  are 
presumed  to  have  knowledge  of  duly  promulgated 
regulations. 

Wil jene_M inni er , 45  IBLA  1 (Jan.  8,  1980) 

Robert  W . Hansen.  Federal  Bentonite  Co..  46  IBLA  53 
(FeU  28,  I960)-  

M . E.  Rogers , 47  IELA  196  (May  7,  I960) 

I lojJ-Ia lie r , 47  IEIA  204  (May  7 , 1980) 

I2wii!_l2tsberg , 47  IELA  235  (May  13,  1980) 

Boj_T remajne , 47  IELA  289  (May  15,  1980) 

William  Walker^  Lewis  Sandberg . 47  IELA  389  (May  22, 
1980j 

Pau l_Ei_R hcde s , 48  IBLA  90  (May  29,  1980) 

Helen  E.  Wallace.  48  IBLA  127  (May  30,  1980) 

Kenneth  K.  Parker.  48  IBLA  129  (May  30,  I960) 

James  E.  Cooper.  48  IBLA  175  (June  9,  1980) 

Ai_Ji_Grady,  48  IBLA  218  (June  16,  1980) 

Joe  Rapic.  48  IBLA  255  (June  26,  1980) 

Morrill  A.  Nielson.  48  IBLA  398  (July  11,  1980) 

Rose  M.  Keegel.  49  IBLA  106  (July  28,  1980) 

Ross  Weaver.  49  IBLA  111  (July  28,  1980) 

Si£n_Hgckina,  49  IELS  217  (Aug-  U»  1980) 

Margaret  J.  Wilson.  49  IELA  228  (Aug.  12,  1980) 

£ila_T.yr  r e 1 , 49  IELA  267  (Aug.  18,  1980) 

Tod  Andersen.  50  IBLA  66  (Sept.  17,  1980) 

Michael  Jon  McFarland.  51  IELA  173  (Nov.  26,  I960) 

Edward  W.  Kramer.  51  IELA  294  (Lee.  17,  I960) 

Robert  Wi_Milleri  Marjorie  Eipper  Miller.  51  IEIA 
3 64  jeecT  29“l980T  ' " 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
promulgated  regulations. 

J°hn_  F^Sher  wood,  48  IBLA  180  (June  9,  1980) 

Ar ma ndo_ Maja lea  , 48  IELA  351  (July  11,  I960) 

— Continued 


NOTICE--Con tin ued 


GENERALLY — Continued 

Vernon_Gi_S  Shirley  5.  Wickham,  50  I8LA  1 (Sept.  5, 
(1980) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  duly  promulgated  statutes 
and  regulations. 

Do n_a n d_Ma ri_Li_C la r k , 49  IBLA  11  (July  15,  1980) 

Ca nyr o n_ V ie w_ M i n i ng^o^ , 49  IBLA  184  (July  31  , 1980) 

Alfred  Letcher.  49  IBLA  193  (Aug.  6,  1980) 

J ohil-Lincol nx_J i.  , 49  IBLA  335  (Aug.  25,  1980) 

Gordon  L.  Cooper,  51  IBLA  191  (Dec.  5,  1980) 

Santa_Honica_Hgs£ital_Bedical_Center_Foundation , 

51  IBLA  194  (Dec.  5,~1980) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
promulgated  regulations  regardless  of  their  actual 
knowledge  of  what  is  contained  in  such  regulations  or 
statutes. 

George_Li_H a r r ison , 49  IBLA  157  (July  30,  1980) 


Those  who  deal  with  the  Government  are  presumed  to 
have  knowledge  of  the  law  and  regulations  duly  adopted 
pursuant  thereto. 

Don_Sagmgen_t_Perry_Adkison_t_Ward_Ii_ Jones , 50  IBLA  84 
(Sept.  17,  1980) 


Any  document  which  is  sent  ty  certified  mail  to 
an  individual  at  his  record  address  is  considered  to 
have  been  served  at  the  time  of  return  by  the  post 
office  of  the  undelivered  certified  letter,  such  con- 
structive service  being  eguivalent  in  legal  effect  tc 
actual  service  of  the  document. 

Lite_Sabin , 51  IBLA  226  (Dec.  15,  1980)  87  I.D.  610 


Where  BLH  sends  by  certified  mail  a notice  to  an 
offeror  at  his  record  address  that  he  must  file  a cer- 
tificate as  to  his  gualif ication  to  hold  an  oil  and  gas 
lease,  and  the  letter  is  returned  to  BLH  marked  "Not 
Deliverable  as  Addressed,  Unable  to  Forward,"  and  it 
is  established  that  nondelivery  was  due  tc  post  office 
error,  the  appellant  will  not  be  considered  to  have 
received  notice,  and  the  rejection  of  the  lease  offer 
will  be  set  aside. 

Brooks_G r iggs , 51  IBLA  232  (Dec.  15,  1980)  87  I.D.  612 


Upon  a determination  that  production  has  ceased 
on  an  oil  and  gas  lease  in  its  extended  term  by  reason 
of  such  production  because  the  well  on  the  lease  is  no 
longer  capable  of  production  in  paying  quantities,  the 
lessees  of  record  are  entitled  to  notice  and  an  oppor- 
tunity to  request  a hearing  on  the  issue  of  the  produc- 
tive capacity  of  the  well  where  they  have  presented 
evidence  raising  an  issue  of  fact  regarding  the  status 
of  the  well. 


CJI_iNE_GAS_I EASES 

(See_a.lso  Mineral  Leasing  Act,  Cuter  Continental  Shelf 
Lands  Act--if  included  in  this  Index.) 

GENERALLY 

The  Geological  Survey  is  the  Secretary's  technical 
expert  in  matters  concerning  geologic  evaluation  of 
tracts  of  land  offered  at  a sale  of  competitive  oil  and 
gas  leases  and  the  Secretary  is  entitled  to  rely  cn  its 
reasoned  analysis. 

Joh n_C._Ef ir d , 45  IELA  84  (Jan.  17,  158C) 

M.  S.  Hack.  45  IEIA  99  (Jan.  17,  198C) 

Eernard  Genccrelli,  46  IBLA  53  (Fet.  20,  1980) 

Har  ry_Pt  as_y  ns  k i , 48  IBLA  246  (June  17,  I960) 

Southern  Unicn  Exploration  Co..  51  IELA  149  (Ncv.  26, 
1980) 


It  is  proper  for  the  authorized  officer  of  the 
Eureau  of  land  Management  to  reject  an  cffer  fcr  an  cil 
and  gas  lease  for  lands,  the  title  of  which  is  in 
controversy. 

David  A.  Prcvinse.  45  IELA  111  (Jan.  23,  1980) 


Where  on  appeal  from  rejection  of  a simultaneous 
oil  and  gas  lease  offer,  it  is  alleged  that  the  offer 
designated  "Milner  Productions"  was  actually  submitted 
on  tehalf  of  a sole  proprietorship,  and  the  drawing  en- 
try card  does  not  show  the  last  name,  first  name,  and 
middle  initial  of  an  individual  offeror,  the  lease  of- 
ferer will  he  deemed  unqualified  under  30  U.S.C.  s 181 
(1976),  and  the  offer  not  fully  executed  under  43  CER 
3112.2-1  (a)  . 

I°0!_l!ill!er , 45  IBLA  119  (Jan.  23,  I960) 


Where  an  offer  for  a noncompetitive  oil  and  gas 
lease  for  acquired  lands  contains  a defective  descrip- 
tion of  the  lands  sought  and  prior  tc  lease  issuance  a 
second  offer  is  filed  correctly  describing  the  same 
lands,  the  lease  must  be  cancelled  tc  the  extent  of  the 
conflict  in  the  two  offers. 

Sam  P.  Jones.  45  IEIA  208  (Jan.  30,  1980) 


Lands  within  a proposed  addition  to  the  National 
Desert  Wildlife  Range  are  not  subject  tc  noncompetitive 
oil  and  gas  leasing  because  the  proposed  withdrawal,  if 
effective,  would  preclude  oil  and  gas  leasing,  the  same 
as  the  existing  withdrawal. 

Tucker  S Spyder  Exploration.  Inc..  45  IEIA  248  (Eet.  4, 
19807 


Noncompetitive  oil  and  gas  leases  extended  beyond 
their  primary  term  pursuant  to  43  CER  31C7.4-3  expire 
ty  operation  of  law  at  the  end  of  the  extension  unless 
one  of  the  statutory  grounds  for  extension  is 
established. 

Duncan_Hi ller , 46  IELA  285  (Mar.  27,  198C) 


7 °Jb£_S  wa  nso  n , 51  IBLA  239  (Dec.  15,  1980) 
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2IL_MP_GAS_LEftSES — Continued 
GENERALLY-- Continued 

The  Mineral  Leasing  Act  of  1920,  as  amended, 

30  U.S.C.  § 181  (1976),  expressly  precludes  leasing  in 
national  parks  and  national  monuments.  Therefore,  the 
Department  of  the  Interior  has  no  authority  to  issue  an 
oil  and  gas  lease  for  lands  in  the  Death  Valley  Nation- 
al Monument  and  an  offer  to  lease  land  within  the  monu- 
ment must  be  rejected. 

Fred  R.x  Anna  R.x  and  Kristine_A.  Cerminaro , 46  I ELA 
301  (MarT  31  , *1980)  ' ‘ 


Where  the  offeror  designated  on  a drawing  entry 
card  (DEC)  is  "Energy  Investment  Co.,"  allegedly  a sole 
proprietorship,  but  the  DEC  is  signed  by  an  individual, 
who  states  that  he  intended  to  file  as  an  individual, 
the  lease  offer  is  properly  rejected  because  under 
30  U.S.C.  § 181  (1976),  a sole  proprietorship  is  not  a 
qualified  offeror  and  the  offer,  as  an  individual's 
offer,  has  not  been  properly  executed  pursuant  tc  the 
instructions  on  the  DEC. 

Ei_Ji_Haugen,  47  I BLA  109  (Apr.  28,  1980) 


The  Secretary  of  the  Interior  may  reguire  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a condition  precedent  to  the  issuance  of 
a lease.  Where  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  environmental  analysis 
reports  for  the  Uinta  National  Forest,  special  protec- 
tive stipulations  are  not  unreasonable,  per  se. 

4 7 IBLA  177  (May  7,  1980) 


Where  a question  of  fact  exists  as  tc  when  ac- 
creted land  was  formed  in  front  of  a patented  upland 
lot  along  the  Yellowstone  River  and  whether  title  to 
the  accreted  land  is  in  the  United  States  and,  there- 
fore, subject  to  oil  and  gas  leasing,  a hearing  may 
be  ordered  by  this  Board  pursuant  to  43  CFR  4.415. 

It  is  proper  for  the  authorized  officer  of  the 
Bureau  of  Land  Management  to  reject  an  offer  for  an  cil 
and  gas  lease  for  lands,  the  title  of  which  is  in 
controversy . 

Eldin_Li_Ri_Johnson_t_Mar ilyn_Johnson,  47  IBLA  366 
(May~21,~1960) 


A determination  by  the  Geological  Survey  of  the 
known  geologic  structure  of  a producing  oil  and  gas 
field  will  not  be  disturbed  in  the  absence  of  a clear 
and  definite  showing  that  the  determination  was  improp- 
erly made. 

£S£J32I!_§i!^_Sita_Bensgn , 48  IBLA  64  (May  29,  1980) 


Where  on  appeal  from  rejection  of  a first-drawn 
simultaneous  oil  and  gas  lease  offer,  it  is  alleged 
that  (1)  the  offer  signed  by  Katherine  H.  Dunlap  was 
actually  submitted  on  behalf  of  Charles  L.  Dunlap  whose 
name  appears  on  the  front  of  the  drawing  entry  card, 

(2)  the  front  does  not  show  the  last  name,  first  name, 
and  middle  initial  of  Katherine  Dunlap  as  offeror,  and 

(3)  Charles  Dunlap  did  not  submit  the  information  re- 
quired under  43  CFR  3102.7,  the  offer  will  te  deemed 
not  fully  executed  and  must  be  rejected  under  43  CFR 
3112.2-1  (a)  . 

Char les_Li_Dunlap , 48  IBLA  136  (May  30,  1S80) 


2Ii_iN.B_S.AS_L  EASES — Continued 
GENERAILY — Continued 

Where  an  offer  is  drawn  No.  1 in  a simultarecus 
oil  and  gas  lease  drawing  and  the  offeror  is  notified 
by  ELM  that  the  rental  due  is  $1,863,  the  offer  will 
be  disqualified  under  43  CFR  3112.4-1  when  the  offerer 
submits  a check  for  only  $1,836  within  the  time 
required,  but  fails  to  submit  the  $27  deficiency  within 
the  allowed  time. 

Edward  Goodman.  48  IBLA  152  (June  9,  1980) 


Under  3C  U.S.C.  § 18  8 ( b ) (1976),  an  oil  and  gas 

lease  issued  after  Aug.  21,  1935,  under  the  previsions 
of  3C  U.S.C.  § 226  (1976),  is  subject  to  cancellation 
by  the  Secretary  for  lease  violation  unless  or  until 
the  land  covered  by  any  such  lease  is  known  to  contain 
valuable  deposits  of  oil  or  gas.  A lease  known  tc  con- 
tain such  deposits  is  subject  to  cancellation  in  accor- 
dance with  3C  U.S.C.  § 184(h)  (1)  (1976),  which  requires 

a proceeding  in  Federal  district  court  instituted  by 
the  Attorney  General. 

Naartex_Ccnsu ltin^_Ccr^i , 48  IBLA  166  (June  9,  1 9 e 0 ) 


Sec.  28  of  the  Mineral  Leasing  Act  of  1920, 

30  U.S.C.  § 185  (1976),  is  not  applicable  tc  cn-lease 
cil  and  gas  production  facilities  which  are  included  in 
a surface  use  and  operations  plan,  and  which  are  autho- 
rized by  the  approval  of  an  application  to  conduct 
leasehold  operations  or  construction  activities. 

Sec.  29  of  the  Mineral  Leasing  Act  of  1920, 

30  U.S.C.  § 186  (1976),  has  consistently  teen  inter- 
preted as  not  providing  authority  separate  from  sec. 

28  of  the  Mineral  Leasing  Act,  30  U.S.C.  5 185  (1976), 
for  cil  and  gas  pipeline  rights-of-way.  Instead,  it 
reserves  tc  the  United  States  the  right  to  allow  ether 
rights-of-way  or  to  lease  other  minerals  on  Federal 
land  already  leased  for  the  extraction  of  one  mineral, 
and  allows  the  reservation  of  the  right  to  dispose  cf 
the  surface  cf  land  leased  for  mineral  extraction 
"insofar  as  said  surface  is  not  necessary  tc  the  use 
of  the  lessee  in  extracting  and  removing  deposits 
thereon. " 

The  Secretary  has  broad  power  tc  regulate  all 
on-lease  activities  by  oil  and  gas  lessees  and  operators 
pursuant  tc  the  conditions  contained  in  oil  and  gas  lease 
and  his  general  regulatory  authority  under  the  Mineral 
leasing  Act.  The  procedures  for  regulating  activities  cn 
cil  and  gas  leases,  established  under  Secretarial  Crder 
2948  and  the  BIK-USGS  Cooperative  Procedures  Agreement 
implementing  that  crder,  reserve  to  the  Department  the 
authority  to  protect  the  United  States  legal  interests  in 
the  property.  The  Secretary  has  broad  discretion  either 
to  continue  this  procedure,  or  to  substitute  any  ether 
delegation  of  his  authority  and  any  ether  reasonable 
regulatory  procedure  which  he  concludes  would  equally 
protect  the  United  States  interests. 

All  facilities  related  tc  an  cil  and  gas  lease 
which  are  located  on  Federal  land  outside  the  lease, 
regardless  of  their  nature,  may  te  constructed  cnly 
after  appropriate  rights-of-way  have  teen  granted. 
Similarly,  cn-lease  oil  and  gas  transportation  facil- 
ities and  on-lease  commercial  facilities  require 
rights-of-way.  Depending  on  the  nature  of  the  facil- 
ity, the  right-of-way  would  te  granted  pursuant  tc 
either  sec.  28  of  the  Mineral  Leasing  Act  cf  1S2C, 

30  U.S.C.  § 185  (1976),  or  Title  V of  the  Federal 
land  Policy  and  Management  Act  of  1976,  43  U.S.C. 

1761-1771  (1976) . 

Right-of-way  Requirements  for  Gathering  Lines  and 
Other  Producticn  Facilities  Located  Within  Oil  and 
2l§Zif  asehgldiT~M-  36921~June  197~1980)  67”. D.  291 
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The  Geological  Survey  is  the  Secretary's  technical 
expert  in  matters  concerning  geologic  evaluation  of 
tracts  of  land  offered  at  a sale  of  competitive  oil  and 
gas  leases  and  the  Secretary  is  entitled  to  rely  on  its 
reasoned  analysis  in  evaluating  a lease  hid. 

Where,  following  remand  because  the  record  fails 
to  disclose  a rational  basis  for  rejection  of  the  high 
bid  at  a competitive  oil  and  gas  sale,  the  Geological 
Survey  supplies  the  factual  basis  and  a reasoned  analy- 
sis supporting  the  conclusion  that  the  bid  is  inade- 
quate, BLM  may  so  conclude  and  properly  reject  the 
bid . 

Oiai  Oil  Co. . 49  IBLA  33  (July  21,  1980) 


Where  an  offer  is  drawn  No.  1 in  a simultaneous 
oil  and  gas  lease  drawing  and  the  offeror  is  notified 
by  BLM  that  the  rental  is  due  within  15  days  from  the 
receipt  of  notice  that  such  payment  is  due,  the  cffer 
will  be  disqualified  under  43  CFB  3112.4-1  when  the 
rental  is  not  received  in  the  proper  office  within 
15  days  from  the  receipt  of  notice  that  such  payment 
is  due. 

Where  payment  must  be  accomplished  within  a spe- 
cific number  of  days  from  receipt  of  notice,  that  num- 
ber includes  holidays  and  weekends  which  occur  in  the 
interim  unless  it  is  provided  otherwise. 

Gordon_Ei_Jacober , 49  IBLA  91  (July  22,  1980) 


An  offeror  is  properly  disqualified  under  43  CFR 
3112.4-1  from  receiving  a noncompetitive  cil  and  gas 
lease  for  an  offer  drawn  with  the  first  priority  at  a 
simultaneous  drawing  when  he  fails  to  pay  the  first 
year's  rental  within  15  days  of  receipt  of  notice  that 
such  payment  is  due. 

Earl  F.  Hartley.  49  IBLA  140  (July  30,  1980) 


A determination  by  the  Geological  Survey  that 
lands  are  within  an  undefined  known  geologic  structure 
will  not  be  disturbed  in  the  absence  of  a clear  showing 
that  the  determination  was  improperly  made. 

CO  2- In- Action^Inc^ , 50  IBLA  54  (Sept.  15,  1980) 


When  land  has  previously  been  included  in  a lease 
that  has  been  canceled,  it  is  available  for  subsequent 
leasing  only  in  accordance  with  the  provisions  of  the 
simultaneous  filing  system  provided  under  43  CFR  3112. 

David_Ai_Provinse,  50  IBLA  271  (Oct.  6,  1580) 


It  is  proper  for  the  Bureau  of  Land  Management  to 
reject  and  over-the-counter  offer  for  an  cil  and  gas 
lease  of  land  formerly  included  in  a lease  which  expired 
by  operation  of  law  at  the  end  of  its  primary  term, 
because  under  43  CFR  3112.1-1  land  in  an  expired  lease 
is  subject  to  the  filing  of  new  lease  offers  only  in 
accordance  with  simultaneous  filing  procedures. 

Mar  t h a_  Mj,_Fi  nde  iss  , 50  IBLA  359  (Oct.  16,  1980) 


£JI_iiLE_01S_IE  ASES — Continued 
GENERAILY — Continued 

Although  under  the  Departmental  regulations  a ccm- 
petitive  bidder  in  an  oil  and  gas  lease  sale,  must, 
where  there  is  another  party  in  interest,  submit  the 
signed  statements  required  by  43  CFR  31C2.7,  failure  to 
comply  with  the  regulation  does  not  reguire  rejection 
of  the  bid.  This  result  follows  because  in  noncompeti- 
tive offerings  the  critical  element  is  determining  the 
first  qualified  offeror.  For  competitive  tiddirg,  the 
amount  of  the  bid  replaces  priority  of  filing  as  the 
dominant  factor. 

B2ack_Ha wk_Eeso_urces_Cgrp_.  , 50  IE1A  399  (Cct.  24  , 1980  ) 

87  I. I.  497 


A determination  by  the  Geological  Survey  cf  the 
known  geologic  structure  of  a producing  oil  and  gas 
field  will  net  be  disturbed  in  the  absence  cf  a clear 
and  definite  showing  that  the  determination  was  improp- 
erly made. 

A noncompetitive  oil  and  gas  offer  to  lease  must 
be  rejected  where  either  before  cr  after  the  filing  cf 
the  offer  and  prior  tc  the  time  cf  the  issuance  of  the 
lease  the  land  is  determined  to  be  within  the  known 
geologic  structure  cf  a producing  oil  or  gas  field. 

2316S_Mus  lc  w_,_  Sr^. , 51  IBLA  19  (Cct.  26,  I960) 


Where  EIM  incorporates  by  reference  a Geclcgical 
Survey  memorandum  into  its  decision  rejecting  a com- 
petitive oil  and  gas  lease  offer  and  where  such  memo- 
randum was  the  principal  basis  on  which  the  decision 
rejecting  the  offer  was  made,  the  memorandum  must  be 
made  available  to  the  offeror. 

Southern  Union  Exploration  Co..  51  IEIA  89  (Ncv.  5, 
198C7  ~ " 


In  the  event  that  some  cf  the  land  applied  for  in 
an  cil  and  gas  lease  offer  was  unavailable,  the  appli- 
cant was  entitled  to  a refund  of  excess  rental  paid, 
and  failure  of  EIM  to  return  the  excess  rental  tc  the 
offeror  after  the  lease  issuance  and  prior  to  the  next 
annual  rental  being  due  and  payatle  does  net  prevent 
the  lease  from  terminating  by  operation  of  law. 

Wilfred  Plomis.  51  IBLA  125  (Nov.  20,  1980) 


Where  EIM  sends  by  certified  mail  a notice  tc  an 
offeror  at  his  record  address  that  he  must  file  a cer- 
tificate as  to  his  qualification  to  hold  an  cil  and  gas 
lease,  and  the  letter  is  returned  to  ELM  marked  ''Net 
Celiverable  as  Addressed,  Unable  tc  Forward,"  and  it 
is  established  that  nondelivery  was  due  to  post  office 
error,  the  appellant  will  not  be  considered  tc  have 
received  notice,  and  the  rejection  cf  the  lease  offer 
will  be  set  aside. 

E rooks G_r  iggs  , 51  I EL  A 232  (Dec.  15,  1980)  87  I.t.  612 


ACQUIRED  LANDS  LEASES 

If  acquired  lands  sought  for  oil  and  gas  leasing 
have  been  surveyed  under  the  rectangular  system  of 
public  land  surveys,  and  their  description  can  be  con- 
formed to  that  system,  the  lands  must  be  described  by 
legal  subdivision,  section,  township,  and  range.  Where 
the  description  cannot  be  conformed  tc  the  public  land 
surveys,  any  boundaries  which  do  not  so  ccnform  must  be 


144 


2IL_fiND_GftS_LtASES  — Continued 

ACQUIRED  LANDS  LEASES — Continued 

described  by  metes  and  bounds,  giving  courses  and  dis- 
tances between  the  successive  angle  points  with  appro- 
priate ties  to  the  nearest  existing  official  survey 
corner . 

The  responsibility  of  furnishing  a proper  and 
adeguate  description  of  lands  in  an  oil  and  gas  lease 
offer  is  upon  the  offeror,  and  any  difficulties  in 
ascertaining  a proper  metes  and  bounds  description  do 
not  preclude  the  requirement  that  such  lands  be  cor- 
rectly described. 

A description  of  land  applied  for  in  an  oil  and 
gas  lease  offer  for  acquired  lands  is  proper  so  long  as 
it  meets  the  requirements  of  the  applicable  regulation 
whether  it  includes  some  land  not  available  for  lease 
or  omits  some  that  is. 

Where  an  offer  for  a noncompetitive  oil  and  gas 
lease  for  acquired  lands  contains  a defective  descrip- 
tion of  the  lands  sought  and  prior  to  lease  issuance  a 
second  offer  is  filed  correctly  describing  the  same 
lands,  the  lease  must  be  cancelled  to  the  extent  of  the 
conflict  in  the  two  offers. 

Sam  P.  Jones.  45  IBLA  208  (Jan.  30,  1980) 


The  Mineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  amended,  30  U.S.C.  §§  351-359  (197C),  requires 
that  the  consent  of  the  administrative  agency  having 
jurisdiction  over  acquired  land  described  in  a lease 
offer  be  obtained  prior  to  the  issuance  of  a lease  for 
such  land.  Absent  consent,  the  Department  of  the 
Interior  is  without  authority  to  issue  a lease. 

Arthur_Ei_Meinhart_and  Ir win_Bubenstein , 46  I EL  A 27 
(Feb.  20,  1980) 


Before  an  oil  and  gas  lease  for  Federal  acquired 
lands  can  issue,  the  consent  of  the  agency  adminis- 
tering the  surface  is  required  by  statute,  and  an 
applicant  for  such  a lease  must  execute  any  special 
stipulations  required  by  the  administering  agency  as 
a condition  to  the  giving  of  its  consent.  In  such 
cases  the  Department  of  the  Interior  has  no  jurisdic- 
tion to  waive  execution  of  the  special  stipulations  or 
to  alter  the  terms  thereof. 

Thomas_Cgnnell,  46  IELA  331  (Apr.  4,  1980) 


APPLICATIONS 

Generally 

Where  a simultaneous  noncompetitive  oil  and  gas 
lease  offer  is  filed  by  an  applicant  whose  address  of 
record  is  in  Oklahoma  City,  Oklahoma,  and  who  writes 
the  word  "Oklahoma"  on  the  line  on  the  drawing  entry 
card  (DEC)  designated  by  preprinted  word  as  "City"  and 
incorporates  the  preprinted  word  "City"  as  part  of  this 
address,  it  is  improper  to  reject  the  DEC  as  not  being 
fully  executed. 

David  F.  Owen.  45  IBLA  26  (Jan.  14,  1980) 

David  F.  Owen.  46  IBLA  263  (Mar.  27,  1980) 


When  an  oil  and  gas  lessee  submits  the  amount  of 
rental  stated  in  a bill  rendered  by  an  authorized  of- 
ficer and  the  amount  is  found  to  be  in  error  resulting 
in  a deficiency,  generally  such  lease  shall  not  have 
automatically  terminated  for  failure  to  pay  the  annual 
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rental  timely  and  new  offers  to  lease  the  lands  must  be 
rejected. 

Iuc^nda_Ei_Ecgqs , 45  IELA  60  (Jan.  14,  I960) 


A drawing  entry  card  which  is  net  dated  in  the 
space  provided  on  the  card  is  not  fully  executed  as 
required  by  43  CFR  3112.2-1,  and  is  properly  rejected. 

John_ I^_ Kes si n^er , 45  IELA  62  (Jan.  17,  1980) 


An  undated  simultaneous  oil  and  gas  drawing  entry 
card  is  properly  rejected  for  ncncompliance  with  43  CEB 
3112.2-l(a)  which  requires  that  the  card  be  "fully 
executed . " 

Margaret  H.  Wyqocki.  45  IELA  79  (Jan.  17,  1980) 


Where  an  offeror  who  suffers  from  an  arthritic 
condition  which  restricts  his  ability  tc  write. allows 
his  secretary  to  sign  his  name  for  him  on  a drawing 
entry  card,  and  where  the  secretary  exercises  no 
authority  tc  do  anything  with  the  card  ether  than  as 
specifically  directed  by  him,  the  secretary  is  an  aman- 
uensis and  not  an  agent,  so  that  the  agency  statements 
prescribed  by  43  CEB  3102.6—1  (a)  are  net  required. 

W.  H.  Brown.  45  IELA  81  (Jan.  17,  1980) 


It  is  proper  to  reject  a drawing  entry  card  where 
the  offeror  affixes  his  name  tc  the  front  of  the  card 
in  disregard  of  the  instructions  instead  of  inserting 
it  in  the  appropriate  spaces  on  the  card  in  the  order 
specified  thereon  (last  name,  first  name,  middle 
initial) . 

Li_ E._Die fender fer , 45  IELA  108  (Jan.  17,  1980) 


It  is  proper  for  the  authorized  officer  of  the 
Eureau  of  Land  Management  to  reject  an  offer  for  an  oil 
and  gas  lease  for  lands,  the  title  of  which  is  in 
controversy. 

land  included  in  an  outstanding  oil  and  gas  lease, 
whether  the  lease  is  void,  voidable,  or  valid,  is  net 
available  for  leasing  and  an  offer  filed  for  such  land 
must  be  rejected. 

Cayid_Ai_Prgv i nse , 45  IBLA  111  (Jan.  23,  I960) 


An  entry  card  in  a simultaneous  oil  and  gas  lease 
drawing  is  not  to  be  rejected  where  the  required  infor- 
mation is  clearly  and  legibly  printed  on  the  face  cf 
the  card  and  the  only  potential  defect  is  the  misspell- 
ing of  a word,  where  the  misspelling  does  not  hinder 
the  processing  of  the  offer. 

Day i d_F^_C we n , 45  IELA  2C6  (Jan.  30  , 1980) 


A simultaneous  oil  and  gas  lease  offer  is  prop- 
erly rejected  where  the  drawing  entry  card  is  dated 
more  than  10  days  prior  to  the  beginning  cf  the  filing 
period. 


Geor5e_Li_L a husen , 45  IBLA  310  (Feb.  6,  I960) 
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"Signed  and  fully  executed."  The  term  "signed  and 
fully  executed"  as  used  in  43  CFB  3112.2-1  (a)  includes 
the  use  of  a rubber  stamp  to  affix  a signature  to  a 
drawing  entry  card,  provided  that  it  is  the  applicant's 
intention  that  the  stamp  he  his  signature. 

Under  43  CER  3102.6-l(a)  (2)  , if  a lease  offer  is 
signed  by  an  attorney-in-fact  or  agent,  it  shall  be  ac- 
companied by  separate  statements  over  the  signatures  of 
the  attorney-in-fact  or  agent  and  the  offeror  stating 
whether  or  not  there  is  any  agreement  or  understanding 
between  them  or  with  any  other  person,  either  oral  or 
written,  by  which  the  attorney-in-fact  or  agent  or  such 
other  person  has  received  or  is  to  receive  any  interest 
in  the  lease  when  issued,  including  royalty  interest  cr 
interest  in  any  operating  agreement  under  the  lease, 
giving  full  details  of  the  agreement  or  understanding 
if  it  is  a verbal  one.  The  statement  must  be  accom- 
panied by  a copy  of  any  such  written  agreement  or 
understanding. 

Elizabeth  McClellan.  45  IELA  342  (Feb.  7,  1980) 


43  CFR  3112.2-l(a)  requires  that  the  simultaneous 
oil  and  gas  lease  drawing  entry  card  be  "signed  and 
fully  executed."  Strict  compliance  with  the  regulation 
is  required  to  enable  the  Eureau  of  Land  Management 
State  Offices  to  administer  the  oil  and  gas  leasing 
program  efficiently  and  accurately.  However,  this  does 
not  mandate  rejection  of  a card  showing  an  initial  in 
the  blank  space  for  a first  name,  provided  the  offerer 
can  be  identified  from  the  information  given  and  the 
card  is  signed  in  the  same  manner. 

nstei  n , 46  I BLA  30  (Feb.  20,  1980) 


The  Bureau  of  Land  Management  properly  rejects  an 
oil  and  gas  lease  offer  for  land  patented  in  1874  under 
the  placer  mining  laws. 

Republic_0il_and_Minin2_Coi,  46  IBLA  120  (Feb.  29, 

1980) 


An  oil  and  gas  lease  offer  is  properly  rejected, 
where  an  official  of  the  tank  on  which  the  offeror's 
check  to  cover  the  filing  fee  was  drawn,  corroborates 
that  the  check  was  uncollectible. 

Charles  A.  Mattison.  46  IELA  130  (Mar.  19,  1980) 


Where  a drawing  entry  card  sets  out  the  names  of 
two  applicants  but  one  applicant  fails  to  sign  the 
card,  the  card  is  not  in  compliance  with  43  CFR 
3112.2-1  (a)  which  requires  that  the  card  be  "fully 
executed,"  and  the  lease  offer  is  properly  rejected. 

£°se_Bi_Car ringtonx_Richar d_Wx_Car r ington , 46  IBIA  149 
(Mar.  19,  1980) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  refuse  to  lease  public  land  for  cil 
and  gas  where  leasing  would  not  be  in  the  public  inter- 
est, even  though  the  land  applied  for  is  not  withdrawn 
from  operation  of  the  Mineral  Leasing  Act.  The  refusal 
to  lease  must  be  supported  by  facts  of  record  that  the 
lease  would  not  be  in  the  public  interest  because  it  is 
incompatible  with  uses  of  the  land  which  are  worthy  of 
preservation  or  would  otherwise  be  undesirable. 
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An  oil  and  gas  lease  offer  filed  in  the  name  of 
a corporation  in  a simultaneous  filing  is  properly  re- 
jected where  it  is  net  accompanied  either  by  corporate 
qualification  papers  cr  by  any  reference  to  a serial 
number  where  such  information  might  be  found,  as  re- 
quired by  43  CFR  31C2.4-1.  Such  omissions  cannct  be 
cured  after  the  drawing. 

Where  a corporate  simultaneous  oil  and  gas  lease 
offerer  alleges  no  facts  which  could  disprove  its  fail- 
ure to  comply  with  43  CFR  3102.4-1,  no  hearing  will  be 
granted  as  requested. 

Cheyenne_Rescurcesx  Incx,  46  IELA  277  (Mar.  27  , 1980) 

87  1. 1.  110 


The  Mineral  leasing  Act  of  1920,  as_amended, 

30  O.S.C.  § 181  (1976),  expressly  precludes  leasing  in 
national  parks  and  national  monuments.  Therefore,  the 
Department  of  the  Interior  has  no  authority  to  issue  an 
oil  and  gas  lease  for  lands  in  the  Death  Valley  Nation- 
al Monument  and  an  offer  to  lease  land  within  the  ncnu- 
ment  must  be  rejected. 

Fred_Rix_Anna_£_.x_and_j<ris_tine_A_._Cerminaro , 46  IEIA 
3 0 1~  (Mar.  31,  1980)”  ~ 


A sight  draft  is  an  acceptable  form  of  remittance 
to  satisfy  43  CFR  3112.2-l(a)  (1)  governing  filing  fees 
for  simultaneous  oil  and  gas  lease  offers. 

William_Ex_Jef f ersx_Jrx,  46  IBLA  322  (Apr.  4,  196C) 


Where  the  Department,  through  a duly  promulgated 
regulation,  has  increased  the  rental  rate  on  all  ten- 
competitive  oil  and  gas  leases  issued  after  a speci- 
fied date,  the  increased  rate  is  applicable  tc  leases 
to  be  issued  subsequent  tc  that  date  for  over-the- 
counter  offers  filed  prior  to  the  effective  date  cf 
the  regulaticn. 

Eefore  an  oil  and  gas  lease  for  Federal  acquired 
lands  can  issue,  the  consent  of  the  agency  adminis- 
tering the  surface  is  required  by  statute,  and  an 
applicant  for  such  a lease  must  execute  any  special 
stipulations  required  by  the  administering  agency  as 
a condition  to  the  giving  of  its  consent.  In  such 
cases  the  Department  cf  the  Interior  has  no  jurisdic- 
tion to  waive  execution  of  the  special  stipulations  cr 
to  alter  the  terms  thereof. 

Thomas  Connell,  46  IELA  331  (Apr.  4,  1980) 


It  is  proper  tc  reject  a drawing  entry  card  lease 
offer,  given  first  priority  at  a drawing,  where  the  of- 
feror's name  is  affixed  by  a rubber  stamp  with  initials 
first,  rather  than  last  name  first,  outside  the  appro- 
priate boxes. 

D ._Rx_Ca n t i ne , 46  IELA  382  (Apr.  10,  1980) 

S ._  Ax_Capit  inex_R  ._C . Diejenderf  er  , 47  IEIA  7 (Apr.  10, 
198C) 


Wx_Ex_Haley,  46  IBLA  151  (Mar.  19,  1980) 
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An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  offeror's  check  to  cover  the  filing  fee  is 
dishonored  by  the  bank  because  of  insufficient  funds 
in  the  account  on  which  the  check  is  drawn. 

Mar.y_E_._Cum mings , 47  I BLA  10  (Apr.  10,  1980) 


A simultaneous  oil  and  gas  drawing  entry  card  must 
be  fully  executed  by  an  applicant,  and  where  the  appli- 
cant omits  from  his  address  the  state  and  zip  code,  the 
lease  offer  is  properly  rejected. 

Hick_Ci_H right , 47  I BL  A 45  (Apr.  11,  1980) 


It  is  improper  to  reject  a drawing  entry  card 
lease  offer,  given  first  priority  at  a drawing  where 
the  offeror,  a corporation,  inserts  its  corporate  name 
in  the  appropriate  spaces  on  the  drawing  entry  card  in 
the  order  of  last  name  first,  and  first  name  last  in 
accordance  with  the  instruction  on  the  card.  Any  re- 
versals of  corporate  names  henceforth  may  invalidate 
the  offers  so  involved. 

, 47  IBLA  140  (Apr.  3C,  1980) 


Oil  and  gas  lease  offers  embracing  lands  with- 
drawn specifically  from  oil  and  gas  leasing  and  by 
Public  Land  Order  No.  674,  of  Oct.  7,  1950,  reserved 
for  an  agency  of  the  Department  of  Defense,  are  prop- 
erly rejected.  Lands  declared  surplus  are  not  subject 
to  leasing  by  this  Department. 

Edward  C.  Shepardson.  47  IBLA  223  (May  13,  1980) 


When  six  offerors  sign  a drawing  entry  card  (DEC) 
in  two  signature  boxes,  four  in  one  box  and  two  in  the 
other,  and  the  same  date  of  signing  is  entered  in  each 
of  the  two  appropriate  boxes  on  the  DEC  fcr  the  date, 
adjacent  to  the  two  signature  boxes,  so  that  it  is 
evident  that  the  date  applies  equally  to  all  six  sig- 
natures on  the  card,  the  failure  to  enter  four  other 
dates  on  the  offer  is  not  grounds  for  rejection  of  the 
DEC. 

Car lyle_Kam mererx_Jrix_et_al..  , 47  IBLA  246  (May  13, 
1980) 


It  is  proper  for  the  authorized  officer  of  the 
Bureau  of  Land  Management  to  reject  an  offer  for  an  oil 
and  gas  lease  for  lands,  the  title  of  which  is  in 
controversy . 

Eldin_L^._ai_  John  sgnj._Mari  ljn_  Johnson  , 47  I EL  A 366 
(May  21,  1980) 


Where  BLM  issues  an  oil  and  gas  lease  to  an  of- 
feror whose  noncompetitive  over-the-counter  cffer  is 
junior  to  an  apparently  valid  previously  filed  offer, 
and  where  it  subsequently  issues  a second  conflicting 
lease  for  the  same  lands  to  the  senior  offerer,  its 
decision  cancelling  the  lease  issued  to  the  senior  of- 
feror will  be  vacated,  as  the  statute  governing  oil  and 
gas  leasing  of  ncn-KGS  lands  dictates  that  the  person 
first  making  application  for  a lease  (the  senior  effer- 
or)  is  qualified  to  hold  it.  Where  the  junior  offeror 
and  his  successors  in  interest  have  not  teen  joined  tc 
BLM 1 s proceedings  nor  named  as  parties  on  appeal,  the 
matter  will  be  remanded--t,o  BLM  with  instructions  to  al- 
low them  to  show  cause  why  the  leases  issued  pursuant 
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to  the  junior  offer  should  not  be  cancelled  insofar  as 
they  conflict  with  the  senior,  legally  superior  offer. 

Even  though  created  by  a lease  issued  to  a junior 
noncompetitive  over-the-counter  oil  and  gas  lease  offer 
in  derogation  of  the  superior  rights  tc  the  same  land 
of  a senior  offerer,  oil  and  gas  lease  rights  based  on 
the  junior  cffer  may  not  be  cancelled  where  they  have 
teen  acquired  by  a bona  fide  purchaser,  and,  where  as- 
signees of  such  lease  rights  have  not  bad  the  opportu- 
nity to  show  that  they  acquired  and  hold  these  rights 
as  bona  fide  purchasers,  the  matter  will  be  remanded  tc 
ELM  to  allow  them  to  so  show,  and  to  allow  the  senior 
offeror  to  shew  tc  the  contrary. 

Welter i_Jri , 47  IELA  396  (May  22,  1SEC) 


A noncompetitive  oil  and  gas  lease  offer  for  lands 
patented  under  a railroad  land  grant  must  be  rejected 
because  the  United  States  does  net  own  the  mineral  de- 
posits in  the  lands. 

Eiaj36_.IL._K  a t z , 48  IBLA  118  (May  30,  1980) 


Where  an  offer  is  drawn  No.  1 in  a simultaneous 
oil  and  gas  lease  drawing  and  the  offerer  is  notified 
by  EIK  that  the  rental  due  is  $1,863,  the  offer  will 
be  disqualified  under  43  CFR  3112.4-1  when  the  offeror 
submits  a check  for  only  $1,836  within  the  time 
required,  tut  fails  to  submit  the  $27  deficiency  within 
the  allowed  time. 

E0 wa jd_Good m a n , 48  IELA  152  (June  9,  1980) 


"Interest."  Where  there  is  an  agreement  giving  an 
offeror  the  option  of  selling  part  of  an  oil  and  gas 
lease  to  his  agent  leasing  service,  exercisable  sclely 
at  the  offeror's  discretion,  the  agent  has  a mere  hope 
or  expectancy  and  not  an  "interest"  in  the  offer,  as 
defined  in  43  CEB  3100.0-5(1). 

Where  there  is  no  evidence  in  the  administrative 
record  that  the  offeror  with  first  priority  in  a draw- 
ing of  simultaneous  noncompetitive  oil  and  gas  lease 
offers  is  not  the  sole  party  in  interest,  as  stated 
by  both  the  offeror  and  his  agent,  the  burden  is  cn  a 
protestant  attacking  the  validity  of  the  offer  tc  preve 
an  accusation  that  the  offeror/agent  agreement  gives 
the  agent  an  enforceable  interest  in  the  lease  to  be 
issued. 

Geosearc h^_I npi , 48  IELA  190  (June  9,  1S8C) 


A drawing  entry  card  lease  offer  submitted  cr  an 
old  edition  of  Form  3112-1  should  not  be  rejected  scle- 
ly for  failure  to  complete  the  DEC  where  the  omission 
is  of  information  (the  name  of  the  state  which  is  the 
location  of  the  lands  sought)  not  required  cn  the  cur- 
rent edition  of  Form  3112-1. 

William  E.  Hathorn.  46  IELA  349  (July  11,  1980) 


An  entry  card  in  a simultaneous  oil  and  gas  lease 
drawing  need  not  be  rejected  under  43  CEB  3112.2-1  (a) 
where  the  offeror's  name  and  address  are  affixed  with 
a rubber  stamp  outside  the  preprinted  boxes  but  are 
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otherwise  legible  and  in  the  designated  manner  on  the 
face  of  the  card. 

Bessie_Bi_Landisx  Kristie  R._Cobb,  48  IBLA  354 

73uly~ll,  1980) 

Way ne_Ei_DeBord , 50  IBLA  216  (Sept.  30,  1980) 

87  I.C.  465 


A drawing  entry  card  oil  and  gas  lease  offer  is 
properly  rejected  where  the  card  tears  a date  more  than 
10  days  prior  to  the  beginning  of  the  filing  period. 

William  J.  Barrett.  49  IBLA  30  (July  21,  1S80) 


In  deciding  a case  where  the  name  of  the  offeror 
trustee  is  affixed  to  the  oil  and  gas  drawing  entry 
card  in  the  wrong  order,  instead  of  being  inserted  in 
the  appropriate  spaces  of  the  card  in  the  order  last 
name,  first  name,  middle  initial,  the  Board  will  con- 
form to  the  Court  of  Appeals'  decision  in  Brick  v. 
Andrus,  Civil  No.  79-1766  (D.C.  Cir.  June  6,  1980), 
and  reverse  the  rejection  of  the  lease  offer  for  this 
reason . 

Le la n^A^ Hodges (Trustee),  49  IBLA  50  (July  21,  1980) 


It  is  not  proper  to  reject  a drawing  entry  card 
lease  offer,  given  first  priority  at  a drawing,  where 
the  only  deficiency  is  that  the  offeror  did  not  insert 
his  name  in  the  order  set  forth  on  the  card,  i^e^,  last 
name,  first  name,  middle  initial;  but  rather  inserted 
his  name  in  this  order;  first  name,  middle  initial, 
last  name. 

Robert  R.  Furman.  49  IBLA  64  (July  21,  1980) 


Use  of  a common  address  is  not  grounds  for  rejec- 
tion of  a successful  simultaneous  oil  and  gas  lease 
offer. 

Where  an  oil  and  gas  lease  offer  which  prima  facie 
met  the  requirements  of  the  regulations  is  rejected 
by  the  Bureau  of  Land  Management  because  the  offeror 
did  not  satisfactorily  complete  an  inquiry  sent  to  the 
offeror  and  on  appeal  the  information  is  submitted  to- 
gether with  an  explanation,  the  offer  need  not  be 
rejected . 

Betty  C.  Cramer,  Arthur  E.  Rose,  49  IBLA  66  (July  22, 
1980) 


Where  an  offer  is  drawn  No.  1 in  a simultaneous 
oil  and  gas  lease  drawing  and  the  offeror  is  notified 
by  BLM  that  the  rental  is  due  within  15  days  from  the 
receipt  of  notice  that  such  payment  is  due,  the  offer 
will  be  disqualified  under  43  CFR  3112.4-1  when  the 
rental  is  not  received  in  the  proper  office  within 
15  days  from  the  receipt  of  notice  that  such  payment 
is  due. 

Where  payment  must  be  accomplished  within  a spe- 
cific number  of  days  from  receipt  of  notice,  that  num- 
ber includes  holidays  and  weekends  which  occur  in  the 
interim  unless  it  is  provided  otherwise. 

Gordon  E.  Jacober.  49  IBLA  91  (July  22,  1980) 
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43  CFR  3112.2-l(a)  requires  that  the  simultan- 
eous oil  and  gas  lease  drawing  entry  card  be  "signed 
and  fully  executed.”  Strict  compliance  with  the  regu- 
lation is  required  to  enable  the  Eureau  of  land  Man- 
agement State  Offices  to  administer  the  oil  and  gas 
leasing  program  efficiently  and  accurately.  Hcwever, 
this  does  not  mandate  rejection  of  a card  where  the 
first  drawn  applicant  has  placed  the  abbreviation  for 
junior,  "Jr."  above  the  space  provided  for  his  middle 
initial,  separated  it  with  a comma,-  and  lined  through 
that  phrase  cn  the  card,  provided  no  ambiguity  exists 
as  to  the  identity  of  the  applicant. 

The  exclusion  from  the  drawing  cf  oil  and  gas 
drawing  entry  cards  for  trivial  and  inconsequential 
alterations  which  do  not  affect  the  appearance  or  feel 
of  the  cards  in  any  significant  way  and  which  obviously 
were  not  intended  to  adversely  affect  the  integrity  of 
the  drawing  is  arbitrary  and  capricious. 

David  F.  Cwen . 49  IEIA  131  (July  28,  1980) 


A drawing  entry  card  lease  offer  submitted  cn  an 
authorized,  though  superseded,  version  cf  Form  3112-1 
should  net  be  rejected  solely  fer  failure  to  complete  the 
DEC  where  the  omission  is  of  information  (the  name  of  the 
state  which  is  the  location  of  the  lands  sought)  not 
required  on  the  current  printing  of  the  form. 

William  I_._Hathorn.t_I.  E.  Porter,  49  IEIA  241  (Aug.  18, 

19  807 


When  an  offeror  prints  her  name  on  the  front  cf  a 
drawing  entry  card  oil  and  gas  lease  offer  as  "Reagan, 
Wavis  K.,"  and  signs  her  name  on  the  back  of  the  card 
as  "Kay  Reagan,"  the  card  may  not  be  rejected  because 
she  violated  no  regulation  by  signing  the  offer  in  that 
manner,  and  she  properly  followed  instructicns  on  the 
face  of  the  card  by  inserting  her  full  name,  last  name 
first,  then  first  name  and  initial. 

Clarisse_G_._  Per  cell , 49  I EL  A 275  (Aug.  18,  I960) 


A noncompetitive  over-the-counter  oil  and  gas 
lease  offer  is  properly  rejected  where  the  subject 
lands  were  previously  held  in  oil  and  gas  leases  which 
expired  and  have  not  subsequently  been  posted  by  EIK  as 
available  for  simultaneous  noncompetitive  offers. 

Jack  E.  Lea.  49  IBLA  358  (Aug.  29,  1980) 


Under  43  CFR  3102.6-l(a) (2),  if  a lease  effer  is 
signed  by  an  attorney-in-fact  or  agent,  it  shall  be 
accompanied  by  separate  statements  over  the  signatures 
of  the  attorney-in-fact  or  agent  and  the  offerer  stating 
whether  or  net  there  is  any  agreement  or  understanding 
between  them  or  with  any  other  person,  either  oral  or 
written,  by  which  the  attorney-in-fact  or  agent  cr  such 
other  person  has  received  or  is  to  receive  any  interest 
in  the  lease  when  issued,  giving  full  details  of  the 
agreement  or  understanding  if  it  is  a verbal  one,  and 
a copy  of  any  written  agreement  cr  understanding.  The 
regulation  requirement  is  not  met  where  statements  are 
filed  by  the  offeror  and  an  agent  with  whom  it  has  not 
actually  contracted,  but  with  whom  the  offerer's  pri- 
mary agent  contracted  to  perform  leasing  services.  To 
show  the  necessary  agency  and  contractual  authority, 
the  complete  chain  of  agency-contract  authority  and 
relationships  must  be  shown  when  the  offer  is  filed. 

C lif  f _ Me  ze_y  , 5C  IELA  157  (Sept.  30,  1980) 
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Where  a BLM  office  is  not  satisfied  that  an  oil 
and  gas  lease  offer  drawn  with  first  priority  is  in 
full  compliance  with  the  regulations,  it  should  require 
the  offeror  to  provide  such  information  in  support  of 
his  offer  as  will  resolve  the  question,  and  should  the 
offeror  fail  to  respond  fully  within  a reasonably  pre- 
scribed time  it  is  appropriate  to  reject  that  offer 
and  consider  the  offer  which  has  teen  drawn  with  next 
priority. 

Lor enz_Ki_ Ayers (Appellant).  W.  0.  Pettit.  Jr. [Appel; 

lee]_7  50  IBLA  240  (Sept.  30,  1980) 


When  land  has  previously  been  included  in  a lease 
that  has  been  canceled,  it  is  available  fcr  subsequent 
leasing  only  in  accordance  with  the  provisions  of  the 
simultaneous  filing  system  provided  under  43  CFR  3112. 

David_Ai_Provinse,  50  IELA  271  (Oct.  6,  1980) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a leasing  service  under  an  agreement 
where  the  leasing  service  is  authorized  to  act  as  the 
sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment  or  sale  of  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  the 
leasing  service  according  to  a set  schedule,  even  if 
the  offeror  negotiates  the  sale;  and  where  such  agency 
to  negotiate  is  to  be  valid  for  5 years,  the  leasing 
service  has  an  enforceable  right  to  share  in  the  pro- 
ceeds of  any  sale  of  the  lease  or  any  interest  therein, 
and  any  payments  of  overriding  royalties  retained. 

Such  an  agreement  creates  for  the  leasing  service  an 
"interest"  in  the  lease  as  that  term  is  defined  in 
43  CFR  3100.0-5  (b)  . 

Where  an  individual  files  an  oil  and  gas  lease 
offer  through  a leasing  service  under  an  agreement  with 
the  service  which  has  been  determined  to  create  an 
interest  in  the  lease  for  the  service,  and  the  service 
files  a "waiver"  of  that  interest  with  the  ELM  prior  to 
a simultaneous  drawing,  without  communicating  such 
waiver  to  the  client,  and  without  any  contractural  con- 
sideration running  from  the  client  to  the  leasing  ser- 
vice, the  "waiver"  is  without  effect  as  a matter  cf  law 
and  the  successful  drawee  is  required  to  make  a showing 
as  to  sole  party  in  interest  under  43  CFR  31C2.7. 

where  an  oil  and  gas  leasing  service  has  an  inter- 
est in  the  offers  of  its  clients,  and  where  it  files 
offers  for  multiple  clients  on  one  particular  parcel, 
the  service  has  increased  the  probability  of  its  suc- 
cess in  the  drawing,  and  all  of  its  clients'  offers 
for  that  parcel  must  be  rejected  under  43  CFR  3112.5-2. 

The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer  because  the  offeror  allegedly 
relied  on  the  acceptance  by  a State  Office  of  BLM,  of 
a plan  designed  by  the  offeror  to  remove  a fatal  defect 
in  the  offer,  where  the  offeror  had  both  constructive 
and  actual  knowledge  that  the  BLM  State  Office  employees 
are  subordinate  personnel  and  that  their  decisions  are 
subject  to  reversal  on  review  at  the  Secretarial  level. 

Donald_ Wi_CoyerA_Fred_L^_EngleJ._d^b_.  ai_Resou  rce_Serv ice 

Coii_I  nCi [A£E§IIan£.§l-i._  A If  red_L_._Easterd  ay^_Bur  eau_of 

L§nd_Ma nag erne nt (Respondents) [On_ Judicial_Remand£ , 

50  IBLA  306  (Oct.  14,  198C) 
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Where  the  Eureau  of  Land  Management  requests 
within  3C  days  the  execution  of  special  stipulations 
prepared  by  the  Forest  Service  for  acquired  lands 
embraced  in  a noncompetitive  oil  and  gas  lease  cffeij 
it  may  properly  reject  the  lease  offer  when  the  special 
stipulations  are  not  executed  and  submitted  within  the 
30  days. 

Ji_T homas_Le w is , 50  IBLA  350  (Oct.  14,  I960) 


It  is  proper  for  the  Eureau  of  Land  Management  tc 
reject  and  over-the-counter  offer  for  an  oil  and  gas 
lease  of  land  formerly  included  in  a lease  which  expired 
by  operation  of  law  at  the  end  of  its  primary  term, 
because  under  43  CFR  3112.1-1  land  in  an  expired  lease 
is  subject  to  the  filing  of  new  lease  offers  only  in 
accordance  with  simultaneous  filing  procedures. 

«artha_M._Findeiss,  50  IELA  359  (Oct.  16,  198C) 


Lands  within  a known  geologic  structure  of  a pro- 
ducing oil  or  gas  field  may  be  leased  only  after  com- 
petitive bidding  under  the  provisions  of  43  CFR  Part 
312C,  and  a noncompetitive  oil  and  gas  lease  offer 
filed  for  such  lands  is  properly  rejected  where  during 
the  pendency  thereof  the  land  is  determined  to  be  with- 
in the  known  geologic  structure  of  a producing  cil  cr 
gas  field.  The  fact  that  the  noncompetitive  offeror 
followed  all  of  the  applicable  rules  and  regulations  in 
making  the  offer  does  not  vitiate  this  conclusion. 

Pauline  C . Iebsack.  50  IELA  361  (Oct.  16,  1980) 


Where  lands  are  withheld  from  leasing  cr  have  net 
been  made  subject  to  the  operation  cf  mineral  leasing 
laws,  applications  must  be  rejected  and  cannot  be  held 
pending  possible  future  availability  cf  the  lands. 

43  CFR  2C91.1. 

James  R.  learned  et  a 1 . , 50  IELA  416  (Cct.  24,  I960) 


A noncompetitive  oil  and  gas  offer  to  lease  must 
be  rejected  where  either  before  or  after  the  filing  cf 
the  offer  and  prior  to  the  time  cf  the  issuance  of  the 
lease  the  land  is  determined  to  be  within  the  known 
geologic  structure  of  a producing  cil  or  gas  field. 

03mes_Mus low_t_Sri , 51  IBLA  19  (Cct.  28,  198C) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a proper  determination  that  the 
leasing  would  not  be  in  the  public  interest,  even 
though  the  land  applied  for  is  not  withdrawn  from  leas- 
ing under  the  operation  of  the  mineral  leasing  laws. 

The  refusal  to  lease  should  be  supported  by  facts  to 
demonstrate  that  the  leasing  would  not  be  in  the  public 
interest.  Mere  ccnclusory  findings,  unsupported  by 
facts,  do  net  warrant  rejection. 

Eureau  cf  land  Management  decisions  rejecting  cil 
and  gas  lease  offers  will  be  set  aside  and  the  cases 
remanded  for  further  consideration  where  the  only  basis 
for  the  decisions  was  possible  future  harm  tc  desert 
tortoises  which  are  currently  under  consideration  to 
determine  if  they  should  be  placed  on  the  endangered 
species  list,  and  the  record  demonstrates  the  decline 
cf  the  species  is  due  to  other  reasons,  and  there  has 
been  no  determination  whether  other  measures,  including 
protective  stipulations  in  oil  and  gas  leases,  cculd  be 
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taken  to  protect  the  tortoises  while  permitting  oil  and 
gas  exploration  and  development. 

Tucker_and_Snyder_Explora tion_Coii_Inci_1_et_ali , 

51  IBLA  35  (Oct. *30,  1980) 


Lands  within  a known  geologic  structure  of  a 
producing  oil  or  gas  field  may  be  leased  only  by  com- 
petitive bidding  pursuant  to  43  CFF  3120,  and  a noncom- 
petitive oil  and  gas  lease  offer  filed  for  such  lands 
is  properly  rejected  where  either  before  or  after  the 
filing  of  the  offer,  but  prior  to  the  issuance  of  the 
lease,  the  land  is  determined  to  be  within  the  kncwn 
geologic  structure  of  a producing  oil  or  gas  field. 

Erv in_Wheeleri_Toni_Shugart_t_Ka thy_Cof f ee  , 51  IBLA  66 
(Oct.  31,  1980) 


Lands  within  a known  geologic  structure  of  a pro- 
ducing oil  or  gas  field  may  be  leased  only  after  com- 
petitive bidding  under  the  provisions  of  43  CFR  Part 
3120,  and  a noncompetitive  oil  and  gas  lease  offer 
filed  for  such  lands  is  properly  rejected  where,  dur- 
ing the  pendency  thereof,  the  land  is  determined  to  be 
within  the  known  geologic  structure  of  a producing  oil 
or  gas  field.  The  fact  that  the  noncompetitive  offeror 
followed  all  of  the  applicable  rules  and  regulations  in 
making  his  offer  does  not  vitiate  this  conclusion. 

An  applicant  for  a noncompetitive  oil  and  gas 
lease  who  challenges  a determination  by  the  Geological 
Survey  that  land  is  within  the  known  geologic  structure 
of  a producing  oil  or  gas  field  has  the  burden  of  show- 
ing that  the  determination  is  in  error. 

Donnie  R.  Clouse.  51  IBLA  221  (Dec.  10,  1980) 


Where  an  officer  of  a business  enterprise  files 
oil  and  gas  lease  drawing  entry  cards  for  a parcel  on 
behalf  of  both  his  company  and  himself,  the  business 
gains  a greater  probability  of  success  than  other 
entrants,  owing  to  the  officer's  fiduciary  duty  to  held 
the  lease  for  the  company's  exclusive  use  and  benefit, 
thereby  warranting  rejection  of  the  lease  offers  of 
both  the  company  and  the  officer  per  43  CFB  3112.5-2. 

E®i£Pi® 4I_§E^ISSi_I nc_.  , 51  IBLA  246  (Dec.  15,  198C) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as 
the  sole  and  exclusive  agent  to  negotiate  for  sub- 
lease, assignment  or  sale  of  any  rights  obtained  by 
the  offeror;  where  the  offeror  is  required  to  pay  the 
leasing  service  according  to  a set  schedule,  even  if 
the  offeror  negotiates  the  sale;  and  where  such  agency 
to  negotiate  is  to  be  valid  for  5 years,  the  leasing 
service  has  an  enforceable  right  to  share  in  the  pro- 
ceeds of  any  sale  of  the  lease  or  any  interest  therein, 
and  any  payments  of  overriding  royalties  retained. 

Such  an  agreement  creates  for  the  leasing  service  an 
"interest"  in  the  lease  as  that  term  is  defined  in 
43  CFR  3100.0-5 (b) . 

Where  an  individual  files  an  oil  and  gas  lease 
offer  through  a leasing  service  under  an  agreement 
with  the  service  which  has  been  determined  to  create  an 
interest  in  the  lease  for  the  service,  and  the  service 
files  a "waiver"  of  that  interest  with  the  ELM  prior  to 
a simultaneous  drawing,  without  communicating  such  wai- 
ver to  the  client,  and  without  any  contractural  consid- 
eration running  from  the  client  to  the  leasing  service, 
the  "waiver"  is  without  effect  as  a matter  of  law  and 
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the  successful  drawee  is  required  tc  make  a shewing  as 
to  sole  party  in  interest  under  43  CFR  31C2.7. 

Where  an  oil  and  gas  leasing  service  has  an  inter- 
est in  the  offers  of  its  clients,  and  where  it  files 
offers  for  multiple  clients  on  cne  particular  parcel, 
the  service  has  increased  the  prebatility  of  its  suc- 
cess in  the  drawing,  and  all  of  its  clients'  cffeis 
for  that  parcel  must  be  rejected  under  43  CFR  3112.5-2. 

The  Department  is  not  estopped  from  rejecting  an 
cil  and  gas  lease  offer  because  the  offerer  allegedly 
relied  on  the  acceptance  by  a State  office  cf  EIM,  cf 
a plan  designed  by  the  offerer  tc  remove  a fatal  defect 
in  the  offer,  where  the  offeror  had  both  constructive 
and  actual  knowledge  that  the  BLM  State  Office  employees 
are  subordinate  personnel  and  that  their  decisions  are 
subject  to  reversal  on  review  at  the  Secretarial  level. 

The  Department  has  authority  to  cancel  leases 
administratively  where  the  lease  was  granted  pursuant 
to  an  underlying  offer  which  violated  the  Departmental 
regulation  requiring  an  offeror  to  disclose,  at  the  time 
of  filing,  the  existence  of  all  parties  holding  inter- 
ests in  the  offer. 

The  fact  that  an  entitlement  to  share  in  the  pro- 
ceeds from  the  sale  of  a lease  is  contingent  upen  the 
lease  being  sold  does  net  mean  that  this  entitlement  is 
not  an  "interest,"  as  an  "interest"  includes  any  claim 
to  a share  in  profits  which  may  be  derived  from  the 
lease.  Where  an  agreement  creating  such  an  entitlement 
exists  when  an  offer  is  filed,  its  existence  must  be 
disclosed  cn  pain  of  rejection  of  the  offer. 

ELK  properly  refuses  to  recognize  the  asserted 
interest  of  a party  in  a lease  effer  where  nc  applica- 
tion for  ELM's  approval  of  a transfer  of  any  interest 
in  this  offer  and  lease  (if  issued)  has  ever  been 
filed,  and  ELM  properly  determines  to  issue  the  lease, 
if  appropriate,  to  the  offerer  and  net  to  the  asserted 
interest  holder. 

An  amended  regulation  restricting  transfer  of 
cil  and  gas  interests  governs  where  an  efferor  has 
not  sought  approval  of  a transfer  of  a pending  effer 
to  lease  and  lease  (if  issued)  pricr  to  June  16,  156C, 
the  effective  date  of  the  amendment.  Accordingly, 
under  this  regulation,  BLM  cannot  consider  any  appli- 
cation fer  approval  of  such  a transfer  until  after 
issuance  of  the  lease. 

D.  R.  Weedcn.  Jr. . et  al. . 51  I E L A 378  (Dec.  31,  1 S £ C ) 


Attor neys- in-Fac t or_Aqents 

Under  43  CFR  31C2. 6-1  (a)  (2)  , if  a lease  effer  is 
signed  by  an  attorney-in-fact  or  agent,  it  shall  be  ac- 
companied by  separate  statements  over  the  signatures  cf 
the  attorney-in-fact  or  agent  and  the  offerer  stating 
whether  or  net  there  is  any  agreement  or  understanding 
between  them  or  with  any  other  person,  either  era!  cr 
written,  by  which  the  attorney-in-fact  cr  agent  or  such 
other  person  has  received  or  is  to  receive  any  interest 
in  the  lease  when  issued,  including  royalty  interest  or 
interest  in  any  operating  agreement  under  the  lease, 
giving  full  details  of  the  agreement  cr  understanding 
if  it  is  a verbal  cne.  The  statement  must  be  accom- 
panied by  a copy  of  any  such  written  agreement  cr 
understanding. 

Elizabeth_McClellan,  45  IBLA  342  (Feb.  7,  1 S 8 C ) 
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Where  a drawing  entry  card  offer  to  lease  is  pre- 
pared by  an  agent,  that  is,  a person  or  corporation 
having  discretionary  authority  to  act  on  behalf  of  the 
named  offeror,  and  the  offer  is  signed  by  such  agent 
on  behalf  of  the  offeror,  the  requirements  of  43  CFR 
3102.6-1  apply,  so  that  separate  statements  of  inter- 
est by  both  the  offeror  and  the  agent  must  be  filed, 
regardless  of  whether  the  latter  signed  his  principal's 
name  or  his  own  name  as  his  principal's  agent,  and 
regardless  of  whether  the  signature  was  applied 
manually  or  mechanically. 

* 46  IBLA  292  (Mar.  31,  1980) 

Eliza bet h_Murase , 47  IBLA  115  (Apr.  28,  1980) 


Where  on  an  oil  and  gas  lease  drawing  entry  card 
the  offerors'  signatures  were  stamped  by  the  offerors 
themselves,  no  agency  statements  are  required  under 
43  CFR  3102.6-1  (a)  (2)  . 

Fed er a l_Resource s_Co , 48  IBLA  138  (May  30,  198C) 


Where  a drawing  entry  card  form  of  offer  to  lease 
a parcel  of  land  for  oil  and  gas  is  prepared  by  a per- 
son or  corporation  having  discretionary  authority  to 
act  on  behalf  of  the  named  offeror,  and  the  offer  is 
signed  by  such  agent  or  attorney-in-fact  on  behalf  of 
the  offeror,  the  requirements  of  43  CFR  3102.6-1  apply, 
so  that  separate  statements  of  interest  by  both  the 
offeror  and  the  agent  must  be  filed,  regardless  of 
whether  he  signed  his  principal's  name  or  his  own  name 
as  his  principal's  agent  or  attorney-in-fact,  and  re- 
gardless of  whether  the  signature  was  applied  manually 
or  mechanically. 

Debr a_F_^_Ho w ar d , 48  IBLA  187  (June  9,  1980) 
Henrj_Ai_Alker , 49  IBLA  118  (July  28,  198C) 


"Interest."  Where  there  is  an  agreement  giving  an 
offeror  the  option  of  selling  part  of  an  oil  and  gas 
lease  to  his  agent  leasing  service,  exercisable  solely 
at  the  offeror's  discretion,  the  agent  has  a mere  hope 
or  expectancy  and  not  an  "interest"  in  the  offer,  as 
defined  in  43  CFR  3100.0-5  (b). 

Where  there  is  no  evidence  in  the  administrative 
record  that  the  offeror  with  first  priotity  in  a draw- 
ing of  simultaneous  noncompetitive  oil  and  gas  lease 
offers  is  not  the  sole  party  in  interest,  as  stated 
by  both  the  offeror  and  his  agent,  the  burden  is  on  a 
protestant  attacking  the  validity  of  the  offer  to  prove 
an  accusation  that  the  offeror/agent  agreement  gives 
the  agent  an  enforceable  interest  in  the  lease  to  be 
issued . 

2 eosear  c hj._I  nc .. , 48  IBLA  190  (June  9,  198C) 


Where  a corporation's  statement  of  corporate 
qualifications  on  file  in  BLM  shows  that  an  indi- 
vidual identified  only  by  name,  but  not  by  title  or 
position,  has  a limited  power  to  act  on  behalf  of 
the  corporation  with  reference  to  Federal  oil  and  gas 
leases,  simultaneous  offers  filed  by  him  were  properly 
rejected  for  the  reason  that  they  were  net  accompanied 
by  the  separate  statements  reguired  when  such  offers 
are  filed  by  an  agent  or  attorney  in  fact,  and  this 


CII_ANC_GAS_LF ASES — Continued 

AFFLICATICNS — Continued 

Attorneys-in^Fact  or_ Agents --Continued 

omission  may  not  be  "cured"  pest  hoc  by  the  corpora- 
tion's allegation  that  he  is  its  general  manager  and 
considered  an  officer. 

ViJSil!S_J®££4Ices_Cor£i , qg  IELA  338  (July  3,  I960) 


Under  43  CFR  310  2. 6— 1(a)  (2),  if  a lease  offer  is 
signed  by  an  attorney-in-f act  or  agent,  it  shall  be 
accompanied  by  separate  statements  over  the  sigeatures 
of  the  atterney-in-f act  or  agent  and  the  offeror  stating 
whether  or  net  there  is  any  agreement  or  understanding 
between  them  or  with  any  other  person,  either  oral  or 
written,  by  which  the  attorney-in-fact  or  agent  or  such 
other  person  has  received  or  is  to  receive  any  interest 
in  the  lease  when  issued,  giving  full  details  of  the 
agreement  or  understanding  if  it  is  a verbal  one,  and 
a copy  of  any  written  agreement  or  understanding.  The 
regulation  requirement  is  not  met  where  statements  are 
filed  by  the  offeror  and  an  agent  with  whom  it  has  not 
actually  contracted,  but  with  whom  the  offeror's  pri- 
mary agent  contracted  to  perform  leasing  services.  To 
show  the  necessary  agency  and  contractual  authority, 
the  complete  chain  of  agency-contract  authority  ard 
relationships  must  be  shown  when  the  offer  is  filed. 

Cl  if  f _Me  ze_y , 50  IELA  157  (Sept.  30,  1980) 


Erawings 

A drawing  entry  card  which  is  net  dated  in  the 
space  provided  on  the  card  is  not  fully  executed  as 
required  by  43  CFR  3112.2-1,  and  is  properly  rejected. 

J2kn_L.t_ M es si nger , 45  IBLA  62  (Jan.  17,  I960) 


An  undated  simultaneous  oil  and  gas  drawing  entry 
card  is  properly  rejected  for  ncncompliance  with  43  CFR 
3112.2-1  (a)  which  requires  that  the  card  be  "fully 
executed." 

l?3I33ret_  B_._  Wggocki , 45  IBLA  79  (Jan.  17  , 1980) 


Where  an  offerer  who  suffers  from  an  arthritic 
condition  which  restricts  his  ability  to  write  allows 
his  secretary  to  sign  his  name  for  him  on  a drawing 
entry  card,  and  where  the  secretary  exercises  no 
authority  to  do  anything  with  the  card  other  than  as 
specifically  directed  by  him,  the  secretary  is  an  aman- 
uensis and  net  an  agent,  so  that  the  agency  statements 
prescribed  by  43  CFR  3102.6-l(a)  are  net  required. 

Wj._Hj._Br  own , 45  IELA  81  (Jan.  17,  1980) 


It  is  proper  to  reject  a drawing  entry  card  where 
the  offeror  affixes  his  name  to  the  front  of  the  card 
in  disregard  of  the  instructions  instead  of  inserting 
it  in  the  appropriate  spaces  on  the  card  in  the  order 
specified  thereon  (last  name,  first  name,  middle 
initial) . 

I.  E.  Cief enderf er . 45  IELA  108  (Jan.  17,  1980) 
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Where  on  appeal  from  rejection  of  a simultaneous 
oil  and  gas  lease  offer,  it  is  alleged  that  the  offer 
designated  "Milner  Productions"  was  actually  submitted 
on  behalf  of  a sole  proprietorship,  and  the  drawing  en- 
try card  does  not  show  the  last  name,  first  name,  and 
middle  initial  of  an  individual  offeror,  the  lease  of- 
feror will  be  deemed  unqualified  under  30  U.S.C.  $ 181 
(1976)  , and  the  offer  not  fully  executed  under  93  CFR 
3112. 2-1  (a)  . 

, 45  IBLA  119  (Jan.  23  , 1980) 


An  entry  card  in  a simultaneous  oil  and  gas  lease 
drawing  is  not  to  be  rejected  where  the  required  infor- 
mation is  clearly  and  legibly  printed  on  the  face  of 
the  card  and  the  only  potential  defect  is  the  misspell- 
ing of  a word,  where  the  misspelling  does  net  hinder 
the  processing  of  the  offer. 

David  F.  Owen.  45  IBLA  206  (Jan.  30,  1980) 


A simultaneous  oil  and  gas  lease  offer  is  prop- 
erly rejected  where  the  drawing  entry  card  is  dated 
more  than  10  days  prior  to  the  beginning  cf  the  filing 
period . 

G eorge_Li_La h use n , 45  IBLA  310  (Feb.  6,  1S8C) 


Where  a majority  of  the  Board  of  Land  Appeals  has 
ruled  that  an  agreement  between  a filing  service  compa- 
ny and  its  clientele  create  no  interest  in  the  company 
and  its  president  which  would  violate  the  regulations 
requiring  disclosure  of  other  interests  in  the  lease 
offers  and  which  preclude  multiple  filings  in  simul- 
taneous filing-drawing  procedures  and  that  the  presi- 
dent's filing  an  offer  in  his  own  name  competing  with 
the  clientele  of  the  company  does  not  violate  the  reg- 
ulations, a case  involving  similar  factual  and  legal 
issues  will  follow  the  Board's  majority  position. 

It  is  a proper  exercise  of  discretionary  authority 
for  a Bureau  of  Land  Management  office  to  suspend  ac- 
tion on  an  oil  and  gas  lease  offer  pending  resolution 
of  similar  cases  on  appeal  to  the  Board  of  Land  Appeals 
and  a court  proceeding.  However,  where  the  court  case 
is  remanded  to  the  Department  of  the  Interior  for  fur- 
ther consideration  and  the  Board  has  resolved  cases 
with  substantive  issues  similar  to  those  in  the  case 
under  consideration,  it  will  set  aside  the  Bureau's 
decision,  and  dismiss  the  protest  and  remand  the  case 
for  action  in  accord  with  those  rulings.  Where  there 
are  no  disputed  factual  issues  controlling  resolution 
of  the  case,  the  protestant's  request  for  a hearing 
will  be  denied  as  well  as  his  request  for  further  sus- 
pension of  the  case. 

J4ck_Zucker man,  45  IBLA  337  (Feb.  7,  1980) 


"Signed  and  fully  executed."  The  term  "signed  and 
fully  executed"  as  used  in  43  CFR  3112.2-1  (a)  includes 
the  use  of  a rubber  stamp  to  affix  a signature  to  a 
drawing  entry  card,  provided  that  it  is  the  applicant's 
intention  that  the  stamp  be  his  signature. 

Under  43  CFB  3102.6-1  (a)  (2),  if  a lease  offer  is 
signed  by  an  attorney-in-fact  or  agent,  it  shall  be  ac- 
companied by  separate  statements  over  the  signatures  of 
the  attorney-in-fact  or  agent  and  the  offeror  stating 
whether  or  not  there  is  any  agreement  or  understanding 
between  them  or  with  any  ether  person,  either  oral  or 
written,  by  which  the  attorney-in-fact  or  agent  or  such 
other  person  has  received  or  is  to  receive  any  interest 
in  the  lease  when  issued,  including  royalty  interest  or 
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interest  in  any  operating  agreement  under  the  lease, 
giving  full  details  of  the  agreement  or  understanding 
if  it  is  a verbal  one.  The  statement  must  be  accom- 
panied by  a copy  of  any  such  written  agreement  cr 
understanding. 

liizjt et h_McC lej la n , 45  IBLA  342  (Feb.  7,  1980) 


Where,  in  a drawing  of  simultaneously  filed  cil 
and  gas  lease  offers,  the  first-drawn  applicant  fails 
to  submit  his  advance  rental  within  15  days  after  no- 
tice, as  prescribed  by  43  CFR  3112.4-1,  disqualifica- 
tion is  automatic,  and  the  right  of  the  next  drawee  tc 
receive  first  consideration  attaches  eo  ins^ante. 

Ze  ii  2 Me  r r it  t , 46  I EL  A 24  (Eeb.  20,  I960) 


43  CFR  3112. 2— 1(a)  reguires  that  the  simultaneous 
oil  and  gas  lease  drawing  entry  card  be  "signed  and 
fully  executed."  Strict  compliance  with  the  regulation 
is  required  to  enable  the  Bureau  of  land  Management 
State  Offices  to  administer  the  oil  and  gas  leasirg 
program  efficiently  and  accurately.  However,  this  does 
not  mandate  rejection  of  a card  showing  an  initial  in 
the  blank  space  fer  a first  name,  provided  the  offerer 
can  be  identified  from  the  information  given  and  the 
card  is  signed  in  the  same  manner. 

Kathleen  A.  Pubenstein.  46  IELA  30  (Feb.  20,  1960) 


Where  officers  of  a corporation  file  applications 
for  leases  for  parcels  of  land  in  a simultaneous  draw- 
ing and  are  the  successful  offerors  and  where  the  cor- 
poration has  not  filed  applications  in  competition  with 
these  corporate  officers  for  the  same  parcels  ir  the 
same  drawing,  these  offers  need  not  be  rejected  as  pro- 
hibited multiple  filings  under  43  CFR  3112.5-2,  when 
the  corporate  officers  make  an  adequate  showing  that 
their  oil  and  gas  leasing  activities  were  both  autho- 
rized by  the  corporation  and  unaffected  by  the  corpo- 
rate relationship. 

C.  M.  Dowdle.  Tom  Boston.  Paul  Crescn.  46  IELA  63 
(Feb.  28,  1980) 


An  oil  and  gas  lease  offer  is  properly  rejected, 
where  an  official  of  the  bank  on  which  the  offerer's 
check  to  cover  the  filing  fee  was  drawn,  ccrrcbcrates 
that  the  check  was  uncollectible. 

Charles_A._Mattisgn,  46  IELA  130  (Mar.  IS,  1S6C) 


Where  a drawing  entry  card  sets  cut  the  names  cf 
two  applicants  but  one  applicant  fails  to  sign  the 
card,  the  card  is  not  in  compliance  with  43  CFR 
3112.2-l(a)  which  requires  that  the  card  he  "fully 
executed,"  and  the  lease  offer  is  properly  rejected. 

Rose  E.  Carrington.  Richard  W.  Carrington.  46  IELA  14S 
~(Mar7  19  , 1980)  ~ ~ 


Where  a drawing  entry  card  offer  to  lease  is  pre- 
pared by  an  agent,  that  is,  a person  or  ccrpcraticr 
having  discretionary  authority  to  act  on  behalf  cf  the 
named  offeror,  and  the  offer  is  signed  by  such  agent 
on  behalf  of  the  offeror,  the  requirements  cf  43  CFR 
3102.6-1  apply,  so  that  separate  statements  of  inter- 
est by  both  the  offeror  and  the  agent  must  be  filed, 
regardless  cf  whether  the  latter  signed  his  principal's 
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name  or  his  own  name  as  his  principal's  agent,  and  re- 
gardless of  whether  the  signature  was  applied  manually 
or  mechanically. 

SX!»an_Winik,  46  IBLA  292  (Mar.  31,  1980) 

Elizabet h_Murase , 47  IBLA  115  (Apr.  28,  1980) 


It  is  proper  to  reject  a drawing  entry  card  lease 
offer,  given  first  priority  at  a drawing,  where  the  of- 
feror's name  is  affixed  by  a rubber  stamp  with  initials 
first,  rather  than  last  name  first,  outside  the  appro- 
priate boxes. 

D.  B.  Cantine,  46  IBLA  382  (Apr.  10,  1980) 

SX_A.  Cantinex_fii_Ci_Dief ender f er , 47  IBLA  7 (Apr.  1C, 
1980) 


A n oil  and  gas  lease  offer  is  properly  rejected 
where  the  offeror's  check  to  cover  the  filing  fee  is 
dishonored  by  the  bank  because  of  insufficient  funds 
in  the  account  on  which  the  check  is  drawn. 

Mary_Ex_Cum mings , 47  IBLA  10  (Apr.  10,  1980) 


A simultaneous  oil  and  gas  drawing  entry  card  must 
be  fully  executed  by  an  applicant,  and  where  the  appli- 
cant omits  from  his  address  the  state  and  zip  code,  the 
lease  offer  is  properly  rejected. 

Ii£jS_£i_Wriabi»  97  IBLA  45  (Apr.  11,  1980) 


Where  the  offeror  designated  on  a drawing  entry 
card  (DEC)  is  "Energy  Investment  Co.,"  allegedly  a sole 
proprietorship,  but  the  DEC  is  signed  by  an  individual, 
who  states  that  he  intended  to  file  as  an  individual, 
the  lease  offer  is  properly  rejected  because  under 
30  U.S.C.  $ 181  (1976),  a sole  proprietorship  is  not  a 
qualified  offeror  and  the  offer,  as  an  individual's 
offer,  has  not  been  properly  executed  pursuant  tc  the 
instructions  on  the  DEC. 

Ei_Ji_Haugen,  47  IBLA  109  (Apr.  28,  1980) 


It  is  improper  to  reject  a drawing  entry  card 
lease  offer,  given  first  priority  at  a drawing  where 
the  offeror,  a corporation,  inserts  its  ccrpcrate  name 
in  the  appropriate  spaces  on  the  drawing  entry  card  in 
the  order  of  last  name  first,  and  first  name  last  in 
accordance  with  the  instruction  on  the  card.  Any  re- 
versals of  corporate  names  henceforth  may  invalidate 
the  offers  so  involved. 

MEliiiE_£2X2l2EJ!!2.Dt_Cox , 147  IBLA  140  (Apr.  30,  1980) 


When  six  offerors  sign  a drawing  entry  card  (DEC) 
in  two  signature  boxes,  four  in  one  box  and  two  in  the 
other,  and  the  same  date  cf  signing  is  entered  in  each 
of  the  two  appropriate  boxes  on  the  DEC  fcr  the  date, 
adjacent  to  the  two  signature  boxes,  so  that  it  is 
evident  that  the  date  applies  equally  to  all  six  sig- 
natures on  the  card,  the  failure  to  enter  four  other 
dates  on  the  offer  is  not  grounds  for  rejection  of  the 
DEC. 
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A protest  against  the  issuance  of  an  oil  and  gas 
lease  is  properly  dismissed  where  it  is  based  cn  vague 
allegations  cf  ncnccmpliance  with  leasing  regulations 
and  is  unsupported  by  facts  showing  that  the  successful 
drawee  should  have  teen  disqualified,  or  that  the  lease 
should  have  teen  cancelled. 

Geosear chx_ In cx , 48  IBLA  20  (May  27,  1980) 

Geose at c hx_I ncx , 50  IBLA  347  (Oct.  14,  1980) 


A protest  against  the  issuance  of  an  oil  and  gas 
lease  is  properly  dismissed  where  it  is  based  on  vague 
allegations  cf  noncompliance  with  leasing  regulations 
and  is  unsupported  by  facts  showing  that  the  successful 
drawee  should  have  teen  disqualified,  that  assignees 
were  not  bona  fide  purchasers  or  that  the  leases  should 
be  cancelled. 

£22S23£chx_ I nc. , 48  IBLA  51  (May  29,  1960) 


Protests  against  the  issuance  of  oil  and  gas 
leases  are  properly  dismissed  where  the  protestant 
fails  to  shew  with  competent  evidence  that  there  tave 
teen  violations  of  the  leasing  regulations,  that  the 
successful  drawees  should  have  been  disqualified,  or 
that  the  leases  should  have  teen  cancelled. 


Geosearch, 

Inc. , 

48 

I EL  A 

76 

(May  29,  1980) 

Geosearch . 

Inc . , 

48 

I El  A 

333 

(July  3,  1980) 

Geosearch . 

Inc. , 

49 

IBLA 

19 

(July  15,  1680) 

Where  on  appeal  from  rejection  cf  a first-drawn 
simultaneous  oil  and  gas  lease  offer,  it  is  alleged 
that  (1)  the  offer  signed  by  Katherine  H.  Dunlap  was 
actually  submitted  on  behalf  of  Charles  I.  Dunlap  whose 
name  appears  cn  the  front  of  the  drawing  entry  card, 

(2)  the  front  does  net  show  the  last  name,  first  name, 
and  middle  initial  of  Katherine  Dunlap  as  offerer,  and 

(3)  Charles  Dunlap  did  net  submit  the  information  re- 
guired  under  43  CPB  3102.7,  the  offer  will  be  deemed 
not  fully  executed  and  must  be  rejected  under  43  CEE 
3112.2-1  (a) . 

Charles_Ix_ Dunlap,  48  I E L A 136  (May  30,  I96  0) 


Where  on  an  oil  and  gas  lease  drawing  entry  card 
the  offerors'  signatures  were  stamped  by  the  offerers 
themselves,  no  agency  statements  are  reguired  under 
43  CFE  3102.6-1  (a)  (2)  . 

Federal  Bescurces  Corr..  48  IBLA  138  (May  30,  1980) 


Where  there  is  no  evidence  in  the  administrative 
record  that  the  offerer  with  first  priority  in  a draw- 
ing cf  simultaneous  noncompetitive  oil  and  gas  lease 
offers  is  net  the  sole  party  in  interest,  as  stated 
by  both  the  offeror  and  his  agent,  the  burden  is  cn  a 
protestant  attacking  the  validity  of  the  offer  tc  prove 
an  accusation  that  the  offeror/agent  agreement  gives 
the  agent  an  enforceable  interest  in  the  lease  to  be 
issued . 

Geosearch . Inc . . 48  IBLA  190  (June  9,  1980) 


Car lyle_Kammerepx_Jrxx_e^_alx,  47  IBLA  246  (May  13 
1980) 
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where  a corporation's  statement  of  corporate 
qualifications  on  file  in  BLN  shows  that  an  indi- 
vidual identified  only  by  name,  but  not  by  title  or 
position,  has  a limited  power  to  act  on  behalf  of 
the  corporation  with  reference  to  Federal  oil  and  gas 
leases,  simultaneous  offers  filed  by  him  were  properly 
rejected  for  the  reason  that  they  were  not  accompanied 
by  the  separate  statements  required  when  such  offers 
are  filed  by  an  agent  or  attorney  in  fact,  and  this 
omission  may  not  be  "cured"  post  hoc  by  the  corpora- 
tion's allegation  that  he  is  its  general  manager  and 
considered  an  officer. 

A noncompetitive  oil  and  gas  lease  may  only  be 
issued  to  the  first-qualified  applicant.  A first-drawn 
drawing  entry  card  oil  and  gas  lease  offer  signed  by  an 
agent  but  which  is  not  accompanied  by  the  statements 
required  by  regulation  must  be  rejected  because  the 
offeror  is  not  the  first-qualified  applicant. 

» 48  IBLA  338  (July  3,  1980) 


An  entry  card  in  a simultaneous  oil  and  gas  lease 
drawing  need  not  be  rejected  under  43  CFR  3112.2-1  (a) 
where  the  offeror's  name  and  address  are  affixed  with 
a rubber  stamp  outside  the  preprinted  boxes  but  are 
otherwise  legible  and  in  the  designated  manner  cn  the 
face  of  the  card. 

Bessie_Bi_Landisx  Kristie_Bi  Cobb,  48  IBLA  354 
{July  llT  19807 


Where  a leasing  service  company's  client  wins  a 
Federal  oil  and  gas  lease  at  a drawing  in  which  the 
leasing  service  and  its  officer  participate,  the  mere 
participation  of  the  company  and  the  officer  in  the 
same  filing,  without  anything  more  to  create  an  inter- 
est in  them  in  the  client's  lease,  does  not  constitute 
a violation  of  the  regulations  which  should  be  charged 
against  the  client. 

A reference  in  a letter  to  the  Bureau  of  Land 
Management  from  the  winning  drawee  in  a simultaneous 
oil  and  gas  lease  filing  to  "majority  owners"  of  the 
lease,  by  itself  is  not  sufficient  to  show  there  were 
undisclosed  parties  in  interest  at  the  time  the  offer 
was  filed,  but  it  would  ordinarily  warrant  further 
investigation.  Where  a hearing  is  ordered  on  other 
issues  to  determine  if  there  was  a violation  of  the 
regulations  in  the  filing,  evidence  should  also  he 
presented  on  this  issue  tc  explain  the  meaning  of  the 
reference  and  to  show  whether  someone  other  than  the 
offeror  had  an  interest  in  the  offer  at  the  time  it 
was  filed. 

A fact-finding  hearing  is  ordered  by  the  Board 
of  Land  Appeals  to  determine  whether  there  has  been 
a violation  of  the  regulations  requiring  disclosure 
of  other  parties  in  interest  and  prohibiting  against 
multiple  filings  in  simultaneous  oil  and  gas  lease 
filings  by  the  contractual  arrangement  of  Eden 
Capital  Corp.  and  its  clientele  where  there  are  ambi- 
guities in  the  complex  contract  which  provides  for  a 
preliminary  division  of  lease  obligations  and  proceeds 
and  establishment  of  a lease  escrow  fund  tc  protect 
funds  promised  to  the  client  if  the  client  exercises 
an  option  by  which  Eden  will  buy  all  leases  in  a par- 
ticular lease  program  subscribed  to  by  the  client, 
and  the  meaning  of  the  contract  terms  can  best  be 
understood  in  light  of  facts  demonstrating  its  imple- 
mentation by  the  contracting  parties  and  the  practical 
application  they  and  other  clients  of  Eden  have  given 
to  the  terms. 

Harry  S.  Hills.  Kenneth  E.  Both.  48  IELA  356  (July  11, 
1980) 
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A drawing  entry  card  oil  and  gas  lease  cffer  is 
properly  rejected  where  the  card  bearsa  date  more  than 
10  days  prior  to  the  beginning  of  the  filing  period. 

W i 1_3  i a m_  J_._  E a r re  1 1 , 49  IELA  30  (July  21  , 1980) 


In  deciding  a case  where  the  name  of  the  offerer 
trustee  is  affixed  to  the  oil  and  gas  drawing  entry 
card  in  the  wrong  order,  instead  of  being  inserted  in 
the  appropriate  spaces  of  the  card  in  the  order  last 
name,  first  name,  middle  initial,  the  Ecard  will  con- 
form to  the  Court  of  Appeals'  decision  in  Erick  v. 
Andrus,  Civil  No.  79-1766  (D.C.  Cir.  June  6,  1960), 
and  reverse  the  rejection  of  the  lease  cffer  for  this 
reason. 

Le  la  nd_  Ai_Hcdges_1_Tr  us  tee  , 49  IELA  5C  (July  21,  198C) 


It  is  net  proper  to  reject  a drawing  entry  card 
lease  offer,  given  first  priority  at  a drawing,  where 
the  only  deficiency  is  that  the  offeror  did  net  insert 
his  name  in  the  order  set  forth  on  the  card,  i.e.  , last 
name,  first  name,  middle  initial;  tut  rather  inserted 
his  name  in  this  order:  first  name,  middle  initial, 

last  name. 

Robe  rt_B^_F_ur  man , 49  IELA  64  (July  21,  1980) 


Where  a drawing  entry  card  form  of  offer  tc  lease 
a parcel  of  land  for  oil  and  gas  is  prepared  by  a per- 
son or  corporation  having  discretionary  authority  tc 
act  on  behalf  of  the  named  offerer,  and  the  offer  is 
signed  by  such  agent  or  attorney-in-fact  cn  behalf  cf 
the  offeror,  the  requirements  of  43  CFR  31C2.6-1  apply, 
so  that  separate  statements  of  interest  by  both  the 
offeror  and  the  agent  must  be  filed,  regardless  cf 
whether  he  signed  his  principal's  name  or  his  own  name 
as  his  principal's  agent  or  attorney-in-fact,  and  re- 
gardless of  whether  the  signature  was  applied  manually 
or  mechanically. 

Hen t J_A^_ Ajke r , 49  IELA  118  (July  28,  1980) 


43  CFR  3112.2-l(a)  requires  that  the  simultan- 
eous oil  and  gas  lease  drawing  entry  card  be  "signed 
and  fully  executed."  Strict  compliance  with  the  regu- 
lation is  required  tc  enable  the  Eureau  of  land  Man- 
agement State  Offices  to  administer  the  oil  and  gas 
leasing  program  efficiently  and  accurately.  However, 
this  does  not  mandate  rejection  of  a card  where  the 
first  drawn  applicant  has  placed  the  abbreviation  for 
junior,  "Jr."  above  the  space  provided  for  his  middle 
initial,  separated  it  with  a comma,  and  lined  through 
that  phrase  cn  the  card,  provided  no  ambiguity  exists 
as  to  the  identity  of  the  applicant. 

The  exclusion  from  the  drawing  of  oil  and  gas 
drawing  entry  cards  for  trivial  and  inconsequential 
alterations  which  do,  not  affect  the  appearance  cr  feel 
of  the  cards  in  any  significant  way  and  which  obviously 
were  not  intended  to  adversely  affect  the  integrity  cf 
the  drawing  is  arbitrary  and  capricious. 

ilKiJ-Ii-SlfSi!.  49  IELA  131  (July  28,  1S8C) 
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When  an  offeror  prints  her  name  on  the  front  of  a 
drawing  entry  card  oil  and  gas  lease  offer  as  "Reagan, 
Wavis  K.,"  and  signs  her  name  on  the  back  of  the  card 
as  "Kay  Heagan,"  the  card  may  not  be  rejected  because 
she  violated  no  regulation  by  signing  the  offer  in  that 
manner,  and  she  properly  followed  instructions  cn  the 
face  of  the  card  by  inserting  her  full  name,  last  name 
first,  then  first  name  and  initial. 

Clarisse_Gi_Percell , 49  I BLA  275  (Aug.  18,  1980) 


A fact-finding  hearing  is  ordered  by  the  Board 
of  Land  Appeals  to  determine  whether  there  has  been 
a violation  of  the  regulations  requiring  disclosure 
of  other  parties  in  interest  and  prohibiting  multiple 
filings  in  simultaneous  oil  and  gas  lease  filings  by 
the  contractual  arrangement  of  a leasing  service  and 
its  clientele  where  there  are  ambiguities  in  the  com- 
plex contract  between  them,  and  the  meaning  of  the  con- 
tract terms  can  best  be  understood  in  light  of  facts 
demonstrating  its  implementation  by  the  contracting 
parties  and  the  practical  application  they  and  other 
clients  have  given  to  the  terms. 

Va ler ie_Mellori_Eli zabeth_Ri_Drozda , 49  IBLA  303 
(Aug.  20,  1980) 


Action  on  a protest  against  issuance  of  a lease  to 
the  first-drawn  offeror,  a client  of  Resource  Service 
Company,  a leasing  service,  and  issuance  of  the  lease, 
shall  be  suspended  pending  appropriate  action  by  ELM  to 
determine  whether  there  has  been  a violation  of  the 
regulations  requiring  disclosure  of  interests  in  a 
lease,  when  an  offer  is  filed,  and  prohibiting  against 
the  multiple  filings  of  lease  offers  in  a simultaneous 
filing,  arising  from  the  RSC's  client  referral  program 
whereby  client  A,  for  whom  RSC  files  offers,  can  share 
in  the  proceeds  of  RSC's  commission  on  a sale  of  client 
B's  oil  and  gas  lease  negotiated  by  RSC  if  client  B was 
referred  to  RSC  by  client  A. 

Ll°I^_Chemical_Salesi_Inc^ , 49  IELA  392  (Sept.  5,  1980) 


Under  43  CFR  3102.6-1  (a)  (2),  if  a lease  offer  is 
signed  by  an  attorney-in-fact  or  agent,  it  shall  be 
accompanied  by  separate  statements  over  the  signatures 
of  the  attorney-in-fact  or  agent  and  the  offeror  stating 
whether  or  not  there  is  any  agreement  or  understanding 
between  them  or  with  any  other  person,  either  oral  or 
written,  by  which  the  attorney-in-fact  or  agent  cr  such 
other  person  has  received  or  is  to  receive  any  interest 
in  the  lease  when  issued,  giving  full  details  of  the 
agreement  or  understanding  if  it  is  a verbal  one,  and 
a copy  of  any  written  agreement  or  understanding.  The 
regulation  requirement  is  not  met  where  statements  are 
filed  by  the  offeror  and  an  agent  with  whom  it  has  not 
actually  contracted,  but  with  whom  the  offeror's  pri- 
mary agent  contracted  to  perform  leasing  services.  1c 
show  the  necessary  agency  and  contractual  authority, 
the  complete  chain  of  agency-contract  authority  and 
relationships  must  be  shown  when  the  offer  is  filed. 

Cliff _Mezey , 50  IBLA  157  (Sept.  30,  1980) 


"Interest  in  an  oil  and  gas  lease  or  offer." 

Where  a party  to  a pooling  agreement  is  authorized 
to  advance  funds  for  filing  of  drawing  entry  cards 
in  simultaneous  oil  and  gas  lease  drawings,  payment 
of  rentals,  and  office  expenses,  and  is  entitled  to 
be  reimbursed  therefor  with  interest  and  receive  a 
consultation  fee  from  the  pooled  proceeds  of  any  leases 
issued,  all  parties  to  the  agreement  have  an  interest 
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in  each  lease  offer  within  the  meaning  of  43  CFE  31C2.7, 
requiring  the  disclosure  of  interested  parties. 

Where  a party  tc  a pooling  agreement  is  autho- 
rized to  advance  funds  for  filing  drawing  entry  cards 
in  simultaneous  oil  and  gas  lease  drawings,  payment 
of  rentals,  and  office  expenses,  and  is  entitled  tc  be 
reimbursed  therefor  and  receive  a consultation  fee  from 
the  pooled  proceeds  of  the  sale  cr  assignment  of  any 
lease  issued,  the  filing  in  a lease  drawing  for  a par- 
ticular parcel  by  mere  than  one  party  to  the  agreement 
constitutes  a multiple  filing  in  violation  of  43  CER 
3112.5-2. 

An  entry  card  in  a simultaneous  oil  and  gas  lease 
drawing  need  not  be  rejected  under  43  CER  3112.2-1  (a) 
where  the  efferor's  name  and  address  are  affixed  with 
a rubber  stamp  outside  the  preprinted  boxes  but  are 
otherwise  legible  on  the  face  of  the  card. 

Wa^_ne_Ei_EeEcr d , 50  IELA  216  (Sept.  30,  1980) 

87  I. E.  465 


Where  oil  and  gas  lease  applicants  contend  that  ELM 
wrongly  excluded  three  of  their  simultaneous  offers  from 
a drawing  for  not  paying  the  filing  fees  when  in  fact 
the  fees  had  accompanied  the  offers  and  been  deposited 
by  ELM,  but  fail  to  provide  sufficient  evidence  cf  such 
payments  after  having  been  afforded  reasonable  opportun- 
ity to  do  so,  the  duties  of  the  ELM  officials  will  be 
presumed  tc  have  teen  properly  discharged. 

Cassius_Ci_Ep£erscn_et_al. , 50  IELA  231  (Sept.  3C,  1SEC) 


Where  a ELM  office  is  not  satisfied  that  an  cil 
and  gas  lease  offer  drawn  with  first  priority  is  in 
full  compliance  with  the  regulations,  it  should  require 
the  offeror  to  provide  such  information  in  support  of 
his  offer  as  will  resolve  the  question,  and  should  the 
offeror  fail  to  respond  fully  within  a reasonably  pre- 
scribed time  it  is  appropriate  tc  reject  that  offer 
and  consider  the  offer  which  has  teen  drawn  with  next 
priority . 

lor  enz_j< ._  A^er  s ( Aji^e  11a  n tj_x_  W._C_._  Ee  t ti  t^_  Jr_. (Afiie  1- 

liilT  50~  I E 1 A~ 2 4 0 (SeptT  30,  198  07 


Where  it  appears  that  there  may  have  teen  a vio- 
lation of  the  disclosure  and/or  interest  regulations 
(43  CFR  31C2.7  and  3112.5-2)  asserted  by  a protest,  the 
adjudication  of  the  appeal  stemming  from  the  dismissal 
of  the  protest  is  properly  suspended  pending  appropriate 
action  by  ELM  to  determine  whether  there  has  beer  a vio- 
lation of  these  regulations. 

Geosearchx_Inc. , 50  IBLA  409  (Oct.  24,  I960) 


Where  ELM  does  not  officially  reject  cr  return 
the  simultaneous  ncnccmpetitive  oil  and  gas  lease  of- 
fers drawn  with  second  and  third  priority  after  the 
issuance  of  the  leases  to  the  first  drawees,  the  second 
and  third  drawees  retain  an  interest  which  must  be  con- 
sidered if  the  leases  are  cancelled  because  the  first 
drawees'  offers  are  defective,  provided  that  the  leases 
have  not  teen  assigned  to  bona  fide  purchasers. 

Action  cn  a pretest  against  issuance  of  a lease  to 
the  first-drawn  offeror,  a client  of  Resource  Service 
Company,  a leasing  service,  and  issuance  of  the  lease, 
properly  is  suspended  pending  appropriate  action  by  EIM 
to  determine  whether  there  has  teen  a violation  cf  the 
disclosure  and  interest  regulations.  ELM  will  investi- 
gate a filing  service's  relationship  with  the  offerer 
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where  it  appears  that  the  disclosure  and  interest  regu- 
lations may  have  been  violated  by  a referral  program 
offered  by  the  filing  service. 

* 51  IB  LA  59  (Oct.  31,  1980) 


BLM  properly  applied  amended  regulations,  the 
effective  date  for  which  is  June  16,  1980,  to  a drawing 
of  simultaneous  noncompetitive  lease  offers  held  in 
July  1980. 

Under  43  CFR  3112.2-2(b)  (1980),  a single  remit- 

tance is  acceptable  for  a group  of  filings  of  drawing 
entry  cards.  However,  if  the  remittance  was  insuffi- 
cient to  cover  the  $10  filing  fee  per  card,  ELM  prop- 
erly determined  that  the  entire  group  was  unacceptable 
and  returned  the  filings  to  the  offerors. 

An  applicant  is  required  to  submit  a filing  fee 
for  every  ostensible  application  whether  or  not  it  is 
completed  as  required  under  the  regulations.  Thus,  a 
failure  to  remit  enough  money  to  cover  all  of  the  fees 
due  for  a group  of  filings  is  not  excused  because  one 
of  the  filings  may  not  have  been  properly  completed. 

Fe der a 1_E ne rgy_Cor , 51  IBLA  144  (Nov.  24,  1980) 


Where  an  officer  of  a business  enterprise  files 
oil  and  gas  lease  drawing  entry  cards  for  a parcel  on 
behalf  of  both  his  company  and  himself,  the  business 
gains  a greater  probability  of  success  than  other 
entrants,  owing  to  the  officer's  fiduciary  duty  tc  held 
the  lease  for  the  company's  exclusive  use  and  benefit, 
thereby  warranting  rejection  of  the  lease  offers  cf 
both  the  company  and  the  officer  per  43  CEB  3112.5-2. 

Pstroleum_Sharesi_Inci , 51  IBLA  246  (Dec.  15,  198C) 


Filing 

Where  the  owner  of  a leasing  service  has  no  in- 
terest in  the  offers  prepared  and  submitted  by  him  on 
behalf  of  his  clientele,  an  offer  on  the  same  parcel 
filed  by  the  owner  in  his  own  name  does  not  constitute 
a prohibited  multiple  filing. 

Ervi n_ J^Po we r s , 45  IBLA  186  (Jan.  30,  1980) 


Under  43  CFB  3102.6-1  (a)  (2),  if  a lease  offer  is 
signed  by  an  attorney-in-fact  or  agent,  it  shall  be  ac- 
companied by  separate  statements  over  the  signatures  of 
the  attorney-in-fact  or  agent  and  the  offeror  stating 
whether  or  not  there  is  any  agreement  or  understanding 
between  them  or  with  any  other  person,  either  oral  or 
written,  by  which  the  a’ttorney-in-f act  or  agent  or  such 
other  person  has  received  or  is  to  receive  any  interest 
in  the  lease  when  issued,  including  royalty  interest  or 
interest  in  any  operating  agreement  under  the  lease, 
giving  full  details  of  the  agreement  or  understanding 
if  it  is  a verbal  one.  The  statement  must  be  accom- 
panied by  a copy  of  any  such  written  agreement  or 
understanding. 

Hit  a be  th_  McClellan,  45  IELA  342  (Feb.  7,  1980) 
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An  oil  and  gas  lease  offer  is  properly  rejected, 
where  an  official  of  the  tank  on  which  the  offerer's 
check  to  cover  the  filing  fee  was  drawn,  correberates 
that  the  check  was  uncollectible. 

Charles  A.  Mattiscn.  46  IBLA  13C  (Mai.  19,  1980) 


A sight  draft  is  an  acceptable  form  of  remittance 
to  satisfy  43  CFR  3112.2-l(a)  (1)  governing  filing  fees 
for  simultaneous  oil  and  gas  lease  offers. 

Wil liam^E^^Jef f er s_t_ Jr^ , 46  IELA  32  2 (Apr.  4,  I960) 


An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  offeror's  check  to  cover  the  filing  fee  is 
dishonored  by  the  bank  because  of  insufficient  furds 
in  the  account  on  which  the  check  is  drawn. 

» 47  IBLA  10  (Apr.  1C,  I 960) 


Where  a leasing  service  company's  client  wins  a 
Federal  oil  and  gas  lease  at  a drawing  in  which  the 
leasing  service  and  its  officer  participate,  the  mere 
participation  of  the  company  and  the  officer  in  the 
same  filing,  without  anything  more  tc  create  an  inter- 
est in  them  in  the  client's  lease,  does  net  ccnstitute 
a violation  cf  the  regulations  which  should  be  charged 
against  the  client. 

A reference  in  a letter  to  the  Bureau  of  land 
Management  from  the  winning  drawee  in  a simultaneous 
oil  and  gas  lease  filing  to  "majority  owners"  of  the 
lease,  by  itself  is  not  sufficient  to  show  there  were 
undisclosed  parties  in  interest  at  the  time  the  offer 
was  filed,  hut  it  would  ordinarily  warrant  further 
investigation.  Where  a hearing  is  ordered  cn  ether 
issues  to  determine  if  there  was  a violation  cf  the 
regulations  in  the  filing,  evidence  should  alsc  be 
presented  on  this  issue  to  explain  the  meaning  of  the 
reference  and  to  show  whether  someone  other  than  the 
offeror  had  an  interest  in  the  offer  at  the  time  it 
was  filed. 

A fact-finding  hearing  is  ordered  by  the  Ecard 
of  land  Appeals  to  determine  whether  there  has  teen 
a violation  cf  the  regulations  requiring  disclosure 
of  other  parties  in  interest  and  prohibiting  against 
multiple  filings  in  simultaneous  oil  and  gas  lease 
filings  by  the  contractual  arrangement  cf  Eden 
Capital  Corp.  and  its  clientele  where  there  are  ambi- 
guities in  the  complex  contract  which  provides  for  a 
preliminary  division  of  lease  obligations  and  proceeds 
and  establishment  cf  a lease  escrow  fund  to  protect 
funds  promised  to  the  client  if  the  client  exercises 
an  option  by  which  Eden  will  buy  all  leases  in  a par- 
ticular lease  program  subscribed  to  by  the  client, 
and  the  meaning  of  the  contract  terms  can  test  be 
understood  in  light  of  facts  demonstrating  its  imple- 
mentation by  the  contracting  parties  and  the  practical 
application  they  and  other  clients  cf  Eden  have  given 
to  the  terms. 

Har_rj_Si_Hills_l_Kenneth  F_._Roth,  48  IEIA  356  (July  11, 
1980) 


A fact-finding  hearing  is  ordered  by  the  Ecard 
of  Land  Appeals  tc  determine  whether  there  has  teen 
a violation  of  the  regulations  requiring  disclosure 
of  other  parties  in  interest  and  prohibiting  multiple 
filings  in  simultaneous  oil  and  gas  lease  filings  by 
the  contractual  arrangement  of  a leasing  service  and 
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its  clientele  where  there  are  ambiguities  in  the  com- 
plex contract  between  them,  and  the  meaning  of  the  con- 
tract terms  can  best  be  understood  in  light  cf  facts 
demonstrating  its  implementation  by  the  contracting 
parties  and  the  practical  application  they  and  other 
clients  have  given  to  the  terms. 

X4lerie_Mellorx_Elizabet  h-R^Drozda , 49  I E LA  303 
(Aug.  20,  1980) 


Under  43  CF R 3102. 6- 1(a)  (2),  if  a lease  offer  is 
signed  by  an  attorney-in-fact  or  agent,  it  shall  be 
accompanied  by  separate  statements  over  the  signatures 
of  the  attorney-in-fact  or  agent  and  the  offeror  stating 
whether  or  not  there  is  any  agreement  or  understanding 
between  them  or  with  any  other  person,  either  oral  or 
written,  by  which  the  attcrney-in-f act  or  agent  or  such 
other  person  has  received  or  is  to  receive  any  interest 
in  the  lease  when  issued,  giving  full  details  of  the 
agreement  or  understanding  if  it  is  a verbal  one,  and 
a copy  of  any  written  agreement  or  understanding.  The 
regulation  requirement  is  not  met  where  statements  are 
filed  by  the  offeror  and  an  agent  with  whom  it  has  not 
actually  contracted,  but  with  whom  the  offeror's  pri- 
mary agent  contracted  to  perform  leasing  services.  1c 
show  the  necessary  agency  and  contractual  authority, 
the  complete  chain  of  agency-contract  authority  and 
relationships  must  be  shown  when  the  offer  is  filed. 

Cli f f _Mezey , 50  IBLA  157  (Sept.  30,  1980) 


Where  an  oil  and  gas  leasing  service  has  an  inter- 
est in  the  offers  of  its  clients,  and  where  it  files 
offers  for  multiple  clients  on  one  particular  parcel, 
the  service  has  increased  the  probability  of  its  suc- 
cess in  the  drawing,  and  all  of  its  clients'  offers 
for  that  parcel  must  be  rejected  under  43  CFR  3112.5-2. 

Dona  ld_Wi_Coyer_t_Fred_Li_EngleJ,_dibiai_Resgurce_Sery  ice 

Coii_Inc_. [ AEEellantsj__i_Al  f r ed_Li_Easterd  ay_1_Eurea  u_cf 

Lan<l_Mana<jement (Respondents^ [0n_  Jud  icia  1_  Re  ma  ndj. , 

50  IBLA  306  (Oct.  14,  1980) 

D.  R.  Weedon.  Jr.,  et  al..  51  IBLA  378  (Dec.  31,  1980) 


BLM  properly  applied  amended  regulations,  the 
effective  date  for  which  is  June  16,  1980,  to  a drawing 
of  simultaneous  noncompetitive  lease  offers  held  in 
July  1980. 

Under  43  CFR  3112.2-2  (b)  (1980),  a single  remit- 

tance is  acceptable  for  a group  of  filings  of  drawing 
entry  cards.  However,  if  the  remittance  was  insuffi- 
cient to  cover  the  $10  filing  fee  per  card,  BLM  prop- 
erly determined  that  the  entire  group  was  unacceptable 
and  returned  the  filings  to  the  offerors. 

An  applicant  is  required  to  submit  a filing  fee 
for  every  ostensible  application  whether  or  not  it  is 
completed  as  required  under  the  regulations.  Thus,  a 
failure  to  remit  enough  money  to  cover  all  of  the  fees 
due  for  a group  of  filings  is  not  excused  because  one 
of  the  filings  may  not  have  been  properly  completed. 

Federal_Ene rgy_Cor£i , 51  IBLA  144  (Nov.  24,  1980) 
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640-acre_Iimitati.cn 

"Rule  of  Approximation."  lhe  Department  cf  the 
Interior  will  not  reject  an  oil  and  gas  lease  offer 
for  public  domain  lands  solely  fcr  the  reason  of  the 
cffer  being  fcr  less  than  640  acres  where  the  amount 
by  which  the  offer  is  under  640  acres  is  less  than  the 
amount  by  which  the  offer  would  exceed  640  acres  by 
including  the  smallest  adjoining  subdivision  available 
for  leasing,  the  offer  thereby  conforming  tc  the  rule 
of  approximation. 

Ja®es_M^_Chudnow,  47  I EL  A 265  (May  13,  I960) 


Sole_Earty_in  Interest 

"Interest."  Where  an  oil  and  gas  leasing  service 
selects  lands,  files  offers,  and  advances  funds  on 
behalf  of  its  clients  for  leases  which  the  service  is 
willing  to  sell  on  behalf  of  any  successful  client, 
strictly  at  the  client's  option,  in  return  fcr  a per- 
centage commission  on  the  sale,  the  service  has  nc  en- 
forceable right  to  any  portion  of  the  lease,  if  issued. 
The  option  is  no  more  than  a mere  hope  or  expectancy 
that  a client  will  elect  to  employ  the  service  as  sales 
agent,  so  that  there  is  no  interest  in  the  lease  if  is- 
sued, which  must  be  disclosed. 

E_rv  in_J_._  Fewer  s , 45  I EL  A 186  (Jan.  30,  1980) 


Where  a majority  of  the  Eoard  of  Land  Appeals  has 
ruled  that  an  agreement  between  a filing  service  compa- 
ny and  its  clientele  create  no  interest  in  the  company 
and  its  president  which  would  violate  the  regulations 
requiring  disclosure  of  other  interests  in  the  lease 
offers  and  which  preclude  multiple  filings  in  simul- 
taneous filing-drawing  procedures  and  that  the  presi- 
dent's filing  an  cffer  in  his  own  name  competing  with 
the  clientele  cf  the  company  does  not  violate  the  reg- 
ulations, a case  involving  similar  factual  and  legal 
issues  will  follow  the  Board's  majority  position. 

J ack_Zuc  k e rj|a  n , 45  IELA  337  (Feb.  7 , 1980) 


"Interest."  Where  there  is  an  agreement  giving  an 
offeror  the  option  of  selling  part  of  an  oil  and  gas 
lease  to  his  agent  leasing  service,  exercisable  sclely 
at  the  offeror's  discretion,  the  agent  has  a mere  hope 
or  expectancy  and  net  an  "interest"  in  the  offer,  as 
defined  in  43  CFR  3 1 C 0 . 0—  5 (b). 

Where  there  is  no  evidence  in  the  administrative 
record  that  the  offeror  with  first  priority  in  a draw- 
ing of  simultaneous  noncompetitive  oil  and  gas  lease 
offers  is  net  the  sole  party  in  interest,  as  stated 
by  both  the  offeror  and  his  agent,  the  burden  is  cn  a 
protestant  attacking  the  validity  of  the  offer  to  prove 
an  accusation  that  the  offeror/agent  agreement  gives 
the  agent  an  enforceable  interest  in  the  lease  to  be 
issued . 

Geosearch . Inc. . 48  IELA  190  (June  9,  1980) 


Where  a leasing  service  company's  client  wins  a 
Federal  oil  and  gas  lease  at  a drawing  in  which  the 
leasing  service  and  its  officer  participate,  the  mere 
participation  of  the  company  and  the  officer  in  the 
same  filing,  without  anything  more  to  create  an  inter- 
est in  them  in  the  client's  lease,  does  not  constitute 
a violation  of  the  regulations  which  should  be  charged 
against  the  client. 

A reference  in  a letter  to  the  Eureau  cf  land 
Management  from  the  winning  drawee  in  a simultaneous 
oil  and  gas  lease  filing  to  "majority  owners"  of  the 
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lease,  by  itself  is  not  sufficient  to  show  there  were 
undisclosed  parties  in  interest  at  the  time  the  offer 
was  filed,  but  it  would  ordinarily  warrant  further 
investigation.  Where  a hearing  is  ordered  on  other 
issues  to  determine  if  there  was  a violation  of  the 
regulations  in  the  filing,  evidence  should  also  he 
presented  on  this  issue  to  explain  the  meaning  of  the 
reference  and  to  show  whether  someone  other  than  the 
offeror  had  an  interest  in  the  offer  at  the  time  it 
was  filed. 

A fact-finding  hearing  is  ordered  by  the  Board 
of  Land  Appeals  to  determine  whether  there  has  been 
a violation  of  the  regulations  requiring  disclosure 
of  other  parties  in  interest  and  prohibiting  against 
multiple  filings  in  simultaneous  oil  and  gas  lease 
filings  by  the  contractual  arrangement  of  Eden 
Capital  Corp.  and  its  clientele  where  there  are  ambi- 
guities in  the  complex  contract  which  provides  for  a 
preliminary  division  of  lease  obligations  and  proceeds 
and  establishment  of  a lease  escrow  fund  tc  protect 
funds  promised  to  the  client  if  the  client  exercises 
an  option  by  which  Eden  will  buy  all  leases  in  a par- 
ticular lease  program  subscribed  to  by  the  client, 
and  the  meaning  of  the  contract  terms  can  best  be 
understood  in  light  of  facts  demonstrating  its  imple- 
mentation by  the  contracting  parties  and  the  practical 
application  they  and  other  clients  of  Eden  have  given 
to  the  terms. 

Harry_Si_Hills_t_Kenneth_E ._Roth,  48  IBLA  356  (July  11, 
1980) 

I 


When  an  offer  to  lease  is  filed  by  a person  assert- 
ing he  is  the  sole  party  in  interest  in  the  offer,  and 
2 months  later  an  interest  in  the  offer  is  created  in 
another  person,  it  is  not  proper  to  reject  the  offer 
on  the  ground  that  the  showings  required  by  43  CFB 
3102.7  were  not  filed  within  15  days  after  the  offer 
was  first  filed. 

Alber t_ W^_Taylor , 49  IBLA  103  (July  28,  1980) 


An  oil  and  gas  lease  offer  filed  on  a simultaneous 
filing  drawing  entry  card  must  be  rejected  if  it  con- 
tains the  names  of  additional  parties  in  interest,  and 
there  is  a failure  to  file  the  statement  of  their  inter- 
ests as  required  by  43  CFH  3102.7. 

Clayton  H.  Bead  and  Gerald  A.  Byres.  49  IBLA  200 
(Aug.  11,  1980) 

Clayton_Hi_Beadi_Gerald_A_._H^res , 49  IBLA  271 
(Aug7~187  1980)"  ~ 


A fact-finding  hearing  is  ordered  by  the  Board 
of  Land  Appeals  to  determine  whether  there  has  been 
a violation  of  the  regulations  requiring  disclosure 
of  other  parties  in  interest  and  prohibiting  multiple 
filings  in  simultaneous  oil  and  gas  lease  filings  by 
the  contractual  arrangement  of  a leasing  service  and 
its  clientele  where  there  are  ambiguities  in  the  com- 
plex contract  between  them,  and  the  meaning  cf  the  con- 
tract terms  can  best  be  understood  in  light  of  facts 
demonstrating  its  implementation  by  the  contracting 
parties  and  the  practical  application  they  and  other 
clients  have  given  to  the  terms. 

^3lS£i®_fl2iI°£j:_Elizabeth_Ri_Dro2da , 49  IBLA  303 
( Aug7  207  1980) 
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Action  cn  a protest  against  issuance  of  a lease  tc 
the  first-drawn  offerer,  a client  cf  Besouice  Service 
Company,  a leasing  service,  and  issuance  cf  the  lease, 
shall  be  suspended  pending  appropriate  action  by  ELF  tc 
determine  whether  there  has  been  a violation  of  the 
regulations  requiring  disclosure  of  interests  in  a 
lease,  when  an  offer  is  filed,  and  prohibiting  against 
the  multiple  filings  of  lease  offers  in  a simultaneous 
filing,  arising  from  the  RSC's  client  referral  pregram 
whereby  client  A,  for  whom  RSC  files  offers,  can  share 
in  the  proceeds  of  RSC's  commission  cn  a sale  cf  client 
E's  oil  and  gas  lease  negotiated  by  RSC  if  client  E was 
referred  to  ESC  by  client  A. 

Ii°J^_£_he mica l_SalesJt_IncJ,  , 49  IEIA  392  (Sept.  5 , 1980) 


"Interest  in  an  oil  and  gas  lease  cr  offer." 

Where  a party  to  a pooling  agreement  is  authorized 
to  advance  funds  for  filing  of  drawing  entry  cards 
in  simultaneous  oil  and  gas  lease  drawings,  payment 
of  rentals,  and  office  expenses,  and  is  entitled  tc 
be  reimbursed  therefor  with  interest  and  receive  a 
consultation  fee  from  the  pooled  proceeds  cf  any  leases 
issued,  all  parties  to  the  agreement  have  an  interest 
in  each  lease  offer  within  the  meaning  cf  43  CFE  31C2.7, 
requiring  the  disclosure  of  interested  parties. 

ne_E_._  EeEor  d , 50  I EL  A 216  (Sept.  30,  1980) 

87  I.E.  465 


When  an  individual  files  an  cil  and  gas  lease 
offer  through  a leasing  service  under  an  agreement 
where  the  leasing  service  is  authorized  tc  act  as  the 
sole  and  exclusive  agent  to  negotiate  fer  sublease, 
assignment  cr  sale  cf  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  tc  pay  the 
leasing  service  according  to  a set  schedule,  even  if 
the  offeror  negotiates  the  sale;  and  where  such  agency 
to  negotiate  is  tc  he  valid  for  5 years,  the  leasing 
service  has  an  enforceable  right  to  share  in  the  pro- 
ceeds of  any  sale  cf  the  lease  or  any  interest  therein, 
and  any  payments  of  overriding  royalties  retained. 

Such  an  agreement  creates  for  the  leasing  service  an 
"interest"  in  the  lease  as  that  term  is  defined  in 
43  CFR  31CC.C-5  (b)  . 

Where  an  individual  files  an  cil  and  gas  lease 
offer  through  a leasing  service  under  an  agreement  with 
the  service  which  has  been  determined  tc  create  an 
interest  in  the  lease  for  the  service,  and  the  service 
files  a "waiver"  of  that  interest  with  the  ELK  prior  tc 
a simultaneous  drawing,  without  communicating  such 
waiver  to  the  client,  and  without  any  ccntractural  con- 
sideration running  from  the  client  to  the  leasing  ser- 
vice, the  "waiver"  is  without  effect  as  a matter  cf  law 
and  the  successful  drawee  is  required  to  make  a showing 
as  to  sole  party  in  interest  under  43  CFR  3102.7. 

Conald  W.  Cover.  Fred  L.  Engle,  d.b.a.  Resource  Service 

CoiJ_Inc_. (Appellants);  Alfred  L.  Easterdav.  Eureau  of 

Land  Kan  axemen  t ( Ee  S£C  nd  e n t sj_ [C  n_  J ud  ic  i a 1_  R e m a n d). , 

50  IELA~3  06~*(Cct.  14,~1980) 


Although  under  the  Departmental  regulations  a com- 
petitive bidder  in  an  oil  and  gas  lease  sale,  must, 
where  there  is  another  party  in  interest,  sutmit  the 
signed  statements  required  by  43  CFR  3102.7,  failure  to 
comply  with  the  regulation  does  not  require  rejection 
of  the  bid.  This  result  follows  because  in  noncompeti- 
tive offerings  the  critical  element  is  determining  the 
first  qualified  offeror.  For  competitive  bidding,  the 
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amount  of  the  bid  replaces  priority  of  filing  as  the 
dominant  factor. 

Sl3£jS_BasJS_l®5211tces_Cor£i , 50  IBLA  399  (Cct.  24,  1980) 

87  I.E.  497 


Where  it  appears  that  there  may  have  been  a vio- 
lation of  the  disclosure  and/or  interest  regulations 
(43  CFR  3102.7  and  3112.5-2)  asserted  by  a protest,  the 
adjudication  of  the  appeal  stemming  from  the  dismissal 
of  the  protest  is  properly  suspended  pending  appropriate 
action  by  BLM  to  determine  whether  there  has  been  a vio- 
lation of  those  regulations. 

Geosearchi_Inci,  50  IBLA  409  (Oct.  24,  1980) 


Action  on  a protest  against  issuance  of  a lease  to 
the  first-drawn  offeror,  a client  of  Resource  Service 
Company,  a leasing  service,  and  issuance  of  the  lease, 
properly  is  suspended  pending  appropriate  action  by  BLM 
to  determine  whether  there  has  been  a violation  of  the 
disclosure  and  interest  regulations.  BLM  will  investi- 
gate a filing  service's  relationship  with  the  offeror 
where  it  appears  that  the  disclosure  and  interest  regu- 
lations may  have  been  violated  by  a referral  program 
offered  by  the  filing  service. 

§§°§®§tchJ[._Inci , 51  IBLA  59  (Oct.  31,  198C) 


Where  an  applicant  is  neither  trustee  nor  guardian 
of  her  minor  grandsons,  she  has  not  violated  43  CFR 
3102.7  reguiring  disclosure  of  other  parties  in  inter- 
est even  though  she  intends  to  transfer  part  of  her 
interest  in  any  lease  obtained  to  the  grandsons  when 
they  reach  legal  age  and  makes  an  indirect  reference 
to  them  on  the  face  of  the  drawing  entry  card.  Minors 
are  not  gualified  applicants  under  43  CFR  31C2.1-l(b) 
and  under  the  facts  of  this  case,  the  grandsons  have 
no  "interest"  in  the  prospective  lease  as  defined  by 
43  CFR  3100.0-5(b).  At  most,  they  have  a hope  or 
expectation  of  future  benefit  from  the  lease. 

Slanche_Chomicki , 51  IBLA  128  (Nov.  20,  1980) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  tc  act  as 
the  sole  and  exclusive  agent  to  negotiate  for  sub- 
lease, assignment  or  sale  of  any  rights  obtained  by 
the  offeror;  where  the  offeror  is  required  to  pay  the 
leasing  service  according  to  a set  schedule,  even  if 
the  offeror  negotiates  the  sale;  and  where  such  agency 
to  negotiate  is  to  be  valid  for  5 years,  the  leasing 
service  has  an  enforceable  right  to  share  in  the  pro- 
ceeds of  any  sale  of  the  lease  or  any  interest  therein, 
and  any  payments  of  overriding  royalties  retained. 

Such  an  agreement  creates  for  the  leasing  service  an 
"interest"  in  the  lease  as  that  term  is  defined  in 
43  CFR  3100.0-5  (b)  . 

Where  an  individual  files  an  oil  and  gas  lease 
offer  through  a leasing  service  under  an  agreement 
with  the  service  which  has  been  determined  tc  create  an 
interest  in  the  lease  for  the  service,  and  the  service 
files  a "waiver"  of  that  interest  with  the  ELM  prior  to 
a simultaneous  drawing,  without  communicating  such  wai- 
ver to  the  client,  and  without  any  contractural  consid- 
eration running  from  the  client  to  the  leasing  service, 
the  "waiver"  is  without  effect  as  a matter  of  law  and 
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the  successful  drawee  is  required  to  make  a shewing  as 
to  sole  party  in  interest  under  43  CFR  31C2.7. 

The  Department  has  authority  tc  cancel  leases 
administratively  where  the  lease  was  granted  pursuant 
to  an  underlying  offer  which  violated  the  Departmental 
regulation  requiring  an  offeror  to  disclose,  at  the  time 
of  filing,  the  existence  of  all  parties  holding  inter- 
ests in  the  offer. 

The  fact  that  an  entitlement  tc  share  in  the  pro- 
ceeds from  the  sale  of  a lease  is  contingent  upon  the 
lease  being  sold  does  not  mean  that  this  entitlement  is 
not  an  "interest,"  as  an  "interest"  includes  any  claim 
to  a share  in  profits  which_may_ b e_der iv ed  from  the 
lease.  Where  an  agreement  creating  such  an  entitlement 
exists  when  an  offer  is  filed,  its  existence  must  he 
disclosed  on  pain  of  rejection  of  the  offer. 

E._R._  We  e dcn_,_  Jr_.  x_e  t_a  , 51  I EL  A 378  (Dec.  31,  1S8C) 


ASSIGNMENTS  CE  TRANSFERS 

In  general,  the  assignee,  upon  approval  of  tbe 
assignment,  becomes  the  lessee  of  the  Government  as  tc 
the  assigned  interest  and  is  responsible  for  complying 
with  all  lease  terms  and  conditions. 

Da le_Car r , 43  I E L A 183  (Jan.  30,  I960) 


Assuming  arguendo,  that  the  Department  bad  author- 
ity otherwise  to  reinstate  a terminated  oil  and  gas 
lease  under  3C  U.S.C.  § 188(c)  (1976),  where  there  has 

been  late  payment  of  rental,  it  could  net  do  sc  where 
reasonable  diligence  was  not  shown  nor  a justifiable 
excuse  given  for  the  failure  to  exercise  such  dili- 
gence. Generally,  a lessee  will  not  be  deemed  tc  have 
exercised  reasonable  diligence  where  payment  is  trans- 
mitted after  the  due  date.  No  justifiable  excuse 
arises  where  an  assignee  of  the  lease  relies  on  the 
assignor  for  payment,  where  a lessee  relies  on  receipt 
of  a courtesy  hilling  notice  from  the  Bureau  of  land 
Management,  or  where  a lessee  was  uninformed  of  the 
rental  payment  requirements. 

Alice  M.  Conte.  Phy llis_La ne  zehr,  46  IEIA  312  (Apr.  4, 
19  807 


ELM  properly  refuses  to  recognize  the  asserted 
interest  of  a party  in  a lease  offer  where  no  applica- 
tion for  BLM's  approval  of  a transfer  of  any  interest 
in  this  offer  and  lease  (if  issued)  has  ever  teen 
filed,  and  ELM  properly  determines  to  issue  the  lease, 
if  appropriate,  to  the  offeror  and  not  tc  the  asserted 
interest  holder. 

An  amended  regulation  restricting  transfer  of 
oil  and  gas  interests  governs  where  an  offerer  has 
not  sought  approval  of  a transfer  of  a pending  offer 
to  lease  and  lease  (if  issued)  prior  to  June  16,  1980, 
the  effective  date  of  the  amendment.  Accordingly, 
under  this  regulation,  BLM  cannot  consider  any  appli- 
cation for  approval  of  such  a transfer  until  after 
issuance  of  the  lease. 

D.-R^Weedon^^^et-al. , 51  IEIA  378  (Dec.  31,  198C) 
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Under  30  U.S.C.  § 184(h)  (2)  (1970)  and  43  CFR 

3102.1-2  (a)  BLM  properly  dismissed  a protest  and 
refused  to  cancel  an  oil  and  gas  lease  which  had  been 
assigned  to  a bona  fide  purchaser,  even  though  the 
lease  might  have  been  subject  to  cancellation  prior 
to  the  assignment  if  the  offeror/assignor's  original 
offer  was  defective  under  43  CFR  3102.7  and  3112.5-2. 

Geosearch,  Inc.,  47  I BLA  39  (Apr.  11,  1980) 


Even  though  created  by  a lease  issued  to  a junior 
noncompetitive  over-the-counter  oil  and  gas  lease  offer 
in  derogation  of  the  superior  rights  to  the  same  land 
of  a senior  offeror,  oil  and  gas  lease  rights  based  on 
the  junior  offer  may  not  be  cancelled  where  they  have 
been  acquired  by  a bona  fide  purchaser,  and,  where  as- 
signees of  such  lease  rights  have  not  had  the  opportu- 
nity to  show  that  they  acquired  and  hold  these  rights 
as  bona  fide  purchasers,  the  matter  will  be  remanded  to 
BLM  to  allow  them  to  so  show,  and  to  allow  the  senior 
offeror  to  show  to  the  contrary. 

George  P.  Wolter.  Jr. . 47  IBLA  396  (May  22,  1980) 


Where  BLM  does  not  officially  reject  or  return 
the  simultaneous  noncompetitive  oil  and  gas  lease  of- 
fers drawn  with  second  and  third  priority  after  the 
issuance  of  the  leases  to  the  first  drawees,  the  second 
and  third  drawees  retain  an  interest  which  must  be  con- 
sidered if  the  leases  are  cancelled  because  the  first 
drawees'  offers  are  defective,  provided  that  the  leases 
have  not  been  assigned  to  bona  fide  purchasers. 

2§osea r chx_I DCi , 51  IBLA  59  (Oct.  31,  198C) 


BONDS 

An  oil  and  gas  lease  bond  may  not  have  its  period 
of  liability  terminated  until  all  the  terms  and  condi- 
tions of  the  lease  have  been  satisfied. 

0.  R.  Wevrich ■ Jr. . 49  IBLA  347  (Aug.  22,  1980) 


Regulation  43  CFR  3104.2  requires  a general  lease 
and  drilling  bond  in  an  amount  not  less  than  $10,000, 
conditioned  upon  compliance  with  all  the  terms  and 
conditions  of  the  lease,  to  be  furnished  prior  to  entry 
and  commencement  of  geophysical  exploration  or  drilling 
operations  by  the  lessee. 

SID,  50  IBLA  262  (Sept.  30,  1980) 


CANCELLATION 

Where  an  oil  and  gas  lease  has  inadvertently  been 
issued  for  land,  part  of  which  was  the  subject  of  a 
forest  exchange  application,  the  cancellation  of  that 
part  of  the  lease  will  be  reversed  if  the  exchange  ap- 
plication did  not  include  the  mineral  estate  and  has 
been  withdrawn  by  the  proponent,  and  no  other  obstacle 
or  objection  to  the  lease  exists. 

Ker t;McGee_Corpi , 46  IBLA  156  (Mar.  19,  1980) 


0 1 L_ a N D_ G A S_I  E A S E S — Con  t i n ue  d 
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Under  3C  U.S.C.  § 184(h)(2)  (197C)  and  43  CEE 

3102.1-2  (a)  EIM  properly  dismissed  a pretest  and 
refused  to  cancel  an  oil  and  gas  lease  which  had  teen 
assigned  to  a bona  fide  purchaser,  even  though  the 
lease  might  have  been  subject  to  cancellation  prior 
to  the  assignment  if  the  of f eror/assig nor ' s original 
offer  was  defective  under  43  CFR  31C2.7  and  3112.5-2. 

£®2sjarchJt_Ijic_.  , 47  IBLA  39  (Apr.  11  , 1980) 


Where  EIM  issues  an  oil  and  gas  lease  to  an  of- 
feror whose  noncompetitive  over-the-counter  offer  is 
junior  to  an  apparently  valid  previously  filed  offer, 
and  where  it  subsequently  issues  a second  conflicting 
lease  for  the  same  lands  to  the  senior  offeror,  its 
decision  cancelling  the  lease  issued  to  the  senior  of- 
ferer will  be  vacated,  as  the  statute  governing  oil  and 
gas  leasing  of  non-KGS  lands  dictates  that  the  person 
first  making  application  for  a lease  (the  senior  offer- 
or) is  qualified  to  held  it.  Where  the  junior  offeror 
and  his  successors  in  interest  have  net  been  joined  to 
BIM's  proceedings  nor  named  as  parties  on  appeal,  the 
matter  will  be  remanded  to  BLM  with  instructions  to  al- 
low them  to  show  cause  why  the  leases  issued  pursuant 
to  the  junior  offer  should  not  be  cancelled  insofar  as 
they  conflict  with  the  senior,  legally  superior  offer. 

Even  though  created  by  a lease  issued  to  a junior 
noncompetitive  over-the-counter  oil  and  gas  lease  offer 
in  derogation  of  the  superior  rights  to  the  same  land 
of  a senior  offeror,  oil  and  gas  lease  rights  based  on 
the  junior  offer  may  not  be  cancelled  where  they  have 
teen  aeguired  by  a bona  fide  purchaser,  and,  where  as- 
signees of  such  lease  rights  have  net  had  the  opportu- 
nity to  show  that  they  acquired  and  hold  these  rights 
as  bona  fide  purchasers,  the  matter  will  be  remanded  to 
BLM  to  allow  them  to  so  show,  and  to  allow  the  senior 
offeror  to  show  to  the  contrary. 

Seorqe_E^_ Wol t erx_ Jr . , 47  IBLA  396  (May  22,  198C) 


Under  30  U.S.C.  § 188(b)  (1976),  an  oil  and  gas 

lease  issued  after  Aug.  21,  1935,  under  the  previsions 
of  3C  U.S.C.  § 226  (1976),  is  subject  to  cancellation 
by  the  Secretary  for  lease  violation  unless  or  until 
the  land  covered  by  any  such  lease  is  known  to  contain 
valuable  deposits  of  oil  or  gas.  A lease  known  to  con- 
tain such  deposits  is  subject  to  cancellation  in  accor- 
dance with  30  U.S.C.  § 184(h)(1)  (1976),  which  requires 

a proceeding  in  Federal  district  court  instituted  by 
the  Attorney  General. 

Ey  the  terms  of  30  U.S.C.  § 184(h)  (2)  (1976)  , the 

Department  is  prevented  from  cancelling  a lease  held 
by  a qualified  bona  fide  purchaser,  even  though  the 
interest  of  its  assignor  or  other  predecessor  in  title 
(including  the  original  lessee  of  the  United  States) 
may  have  been  subject  to  cancellation  for  a violation 
of  the  Mineral  Leasing  Act.  In  the  absence  of  any  evi- 
dence that  the  facts  surrounding  certain  mesne  assign- 
ments were  sufficient  to  put  an  ordinary  prudent  person 
on  inguiry,  an  inquiry  which,  if  followed  with  reason- 
able diligence,  would  lead  to  the  discovery  of  defects 
in  the  title  to  the  lease  or  equitable  rights  of  any 
other  persons  affecting  the  property,  the  Department  is 
prevented  from  cancelling  a lease  based  upon  viclaticns 
by  a lease  holder's  predecessor- i n-in te res t . 

Where  a protestant  challenges  the  bena  fides  of 
an  oil  and  gas  leaseholder,  the  burden  is  upon  appel- 
lant, not  the  EIM,  to  establish  by  facts  the  substance 
of  its  charge. 

If  a lease  is  cancelled  or  forfeited  to  the  Gov- 
ernment pursuant  to  30  U.S.C.  § 184(h)  (1976),  such 
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lease  shall  be  sold  by  the  Secretary  to  the  highest 
responsible  bidder  by  competitive  bidding. 

Naar tex_Consulti ng_Corpi , 48  IBLA  166  (June  9,  1980) 


The  Department  has  authority  to  cancel  leases 
administratively  where  the  lease  was  granted  pursuant 
to  an  underlying  offer  which  violated  the  Departmental 
regulation  reguiring  an  offeror  to  disclose,  at  the  time 
of  filing,  the  existence  of  all  parties  holding  inter- 
ests in  the  offer. 

D.  R.  Weedon,  Jr.,  et  al. . 51  IBLA  378  (Dec.  31,  1S8C) 


COMMUNITIZATIGN  AGREEMENTS 

Federal  lands  included  in  a unit  agreement  ap- 
proved pursuant  to  30  CFR  Part  226  or  a communitiza- 
tion  agreement  approved  pursuant  to  43  CFR  3105.2  are 
treated  like  an  individual  oil  and  gas  leasehold  for 
the  purpose  of  determining  whether  rights-of-way  are 
required  for  facilities  located  thereon. 

M2htzof-Way_Reguirements_for_Gathering_Lines_and 

Other_Product ion_Facilit ies_Locat e d_W i t h i n_Ci l_a nd 
Gas_Leaseholds , M-36921  (June  19,  1980)  87  I.E.  291 


Where  oil  and  gas  lessees  allege  that  they  have 
entered  into  a communitization  agreement  associating 
the  leased  land  with  adjacent  lands  on  which  there  is 
a producing  well,  but  do  not  so  show,  and  where  the  rec- 
ord shows  that  no  such  agreement  was  filed  for  approval 
with  GS  prior  to  the  anniversary  date  of  the  lease  in 
any  event,  the  lease  is  net  properly  regarded  as  having 
been  in  "producing"  status  on  the  anniversary  date,  so 
that  it  terminates  automatically  by  operation  of  law 
upon  the  lessees'  failure  to  submit  annual  rental  on  or 
before  this  date. 

Melvin_A_._Brgwnx_Douglas_Bicker  staff  , 49  I EL  A 234 
(Aug.  12,  1980) 


COMPETITIVE  LEASES 

The  Secretary  of  the  Interior  has  the  authority 
to  reject  a high  bid  in  a competitive  oil  and  gas 
lease  sale  where  the  record  discloses  a rational  basis 
for  the  conclusion  that  the  amount  of  the  bid  was 
inadequate. 

The  Geological  Survey  is  the  Secretary's  technical 
expert  in  matters  concerning  geologic  evaluation  of 
tracts  of  land  offered  at  a sale  of  competitive  oil  and 
gas  leases  and  the  Secretary  is  entitled  to  rely  on  its 
reasoned  analysis. 

John_C^._£f ird,  45  IBLA  84  (Jan.  17,  1980) 

Mi_Si_ Mack , 45  IBLA  99  (Jan.  17,  1980) 

Ber nar d_Gencorelli , 46  IBLA  53  (Feb.  20,  1980) 

Har ry_Ptasy nski , 48  IBLA  246  (June  17,  I960) 


Where  a bidder  submits  with  his  bid  one-fifth  of 
the  amount  due  in  the  form  of  a personal  money  order 
payable  to  the  Eureau  of  Land  Management  pursuant  to 
the  provisions  of  the  applicable  regulation,  43  CFR 
3120.1-4(b),  and  statements  on  the  sale  notice  allowing 
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money  orders,  his  bid  may  net  be  rejected  for  not  being 
in  conformity  with  the  intent  of  the  regulaticns. 

Rgss_Ii_Kinnaman,  48  IBLA  239  (June  17,  I960) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

The  Geological  Survey  is  the  Secretary's  technical 
expert  in  matters  concerning  geologic  evaluation  of 
tracts  of  land  offered  at  a sale  of  competitive  cil  and 
gas  leases  and  the  Secretary  is  entitled  to  rely  cn  its 
reasoned  analysis  in  evaluating  a lease  bid. 

Where,  following  remand  because  the  record  fails 
to  disclose  a rational  basis  for  rejection  of  the  high 
bid  at  a competitive  oil  and  gas  sale,  the  Geological 
Survey  supplies  the  factual  basis  and  a reasoned  analy- 
sis supporting  the  conclusion  that  the  bid  is  inade- 
quate, EIM  may  so  conclude  and  properly  reject  the 
bid . 

0 j ai_0i l_Co_. , 49  IBLA  33  (July  21,  1980) 


Although  under  the  Departmental  regulaticns  a com- 
petitive bidder  in  an  oil  and  gas  lease  sale,  oust, 
where  there  is  another  party  in  interest,  submit  the 
signed  statements  reguired  by  43  CFR  3102.7,  failure  to 
comply  with  the  regulation  does  not  require  rejection 
of  the  bid.  This  result  follows  because  in  noncompeti- 
tive offerings  the  critical  element  is  determining  the 
first  qualified  offeror.  For  competitive  bidding,  the 
amount  of  the  bid  replaces  priority  of  filing  as  the 
dominant  factor. 

Elack_Ha wk_Eesources  Corp^,  50  IELA  399  (Oct.  24,  I960) 

87  I.E.  497 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  disclcses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.  The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Eoard  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

Where  ELM  incorporates  by  reference  a Geological 
Survey  memorandum  into  its  decision  rejecting  a com- 
petitive oil  and  gas  lease  offer  and  where  such  memc- 
randum  was  the  principal  basis  on  which  the  decision 
rejecting  the  offer  was  made,  the  memorandum  must  be 
made  available  to  the  offeror. 

Where  a competitive  cil  and  gas  lease  high  bid 
is  net  clearly  spurious  or  unreasonable  on  its  face 
and  the  record  fails  to  disclose  the  factual  basis  for 
the  conclusion  that  the  bid  is  inadequate,  the  decision 
will  be  set  aside  and  the  case  remanded  fer  compilation 
of  a more  complete  record  and  read j udica ticn  of  the 
bid.  A justification  memorandum  which  merely  describes 
the  process  by  which  the  Geological  Survey  determines 
the  presale  value  for  a parcel  and  states  the  resulting 
value  without  revealing  the  underlying  facts  is  net 
sufficient  to  support  a bid's  rejection. 

Southern_Unicn_Ex£loratiopi  Co.,  51  IELA  89  (Ncv.  5, 
198C) 
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The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

The  Geological  Survey  is  the  Secretary's  technical 
expert  in  matters  concerning  geological  evaluation  of 
tracts  of  land  offered  at  a sale  of  competitive  oil  and 
gas  leases  and  the  Secretary  is  entitled  tc  rely  cn  its 
reasoned  analysis. 

Where  an  uplands  competitive  oil  and  gas  lease 
high  bid  is  not  clearly  spurious  or  unreasonable  on  its 
face  and  the  record  fails  to  disclose  sufficient  justi- 
fication for  the  conclusion  that  the  bid  is  inadequate, 
the  decision  will  be  set  aside  and  the  case  remanded 
for  compilation  of  a more  complete  record  and  readjudi- 
cation of  the  bid. 

Southern_Union_Exploration_Co. , 51  IBLA  199  (Nov.  26, 
1980) 
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Where  public  lands  are  withdrawn  for  use  by  the 
National  Guard,  the  refusal  of  an  offer  to  lease  the 
land  for  oil  and  gas  must  be  supported  by  cogent  and 
specific  reasons  in  order  to  avoid  a determination  that 
the  action  is  arbitrary,  capricious,  or  an  abuse  cf 
discretion. 

Howa  rd_I_._Rcss  , 99  IEIA  87  (July  22,  I960) 


CONTRACTS  ICE  SALE  CE  FCYALTY  CII  CB  GAS 

when  the  point  of  delivery  of  CCS  royalty  cil 
produced  under  a sec.  8 lease,  93  U.S.C.  § 1337  (1976), 
as  amended,  93  (J.S.C.  $ 1337  (Supp.  II  1976),  is  cn  or 
immediately  adjacent  to  the  leased  area,  the  lessee  is 
not  entitled  to  reimbursement  for  costs  incurred  in 
transporting  the  royalty  oil  to  such  delivery  point. 

J F DX_I ncx , 99  IBLA  337  (Aug.  25,  198C) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.  The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

Where  the  Bureau  of  Land  Management  rejects  a 
competitive  oil  and  gas  lease  offer  as  too  low  and 
provides  no  factual  explanation  to  the  offerer  and 
where  it  appears  from  the  record  that  the  decision 
was  not  based  on  a reasoned  evaluation  of  the  facts, 
the  offeror  is  entitled  to  readjudication  of  the  bid. 
The  case  will  be  remanded  to  BLM  for  readjudication 
where  subsequent  justification  for  the  rejection  sub- 
mitted to  the  Board  of  Land  Appeals  is  insufficient  to 
permit  reevaluation  of  the  bid  by  the  Board  on  appeal. 

l9tes_Petroleum_Cor£i#  51  IBLA  181  (Dec.  2,  1980) 


CONSENT  OF  AGENCY 

The  Mineral  Leasing  Act  for  Acquired  Lands  cf 
1997,  as  amended,  30  U.S.C.  §§  351-359  (1970),  requires 
that  the  consent  of  the  administrative  agency  having 
jurisdiction  over  acquired  land  described  in  a lease 
offer  be  obtained  prior  to  the  issuance  of  a lease  for 
such  land.  Absent  consent,  the  Department  of  the 
Interior  is  without  authority  to  issue  a lease. 

Ar thur_Ex_Meinhart_a nd_I rwin_Rubenstein , 96  IBLA  27 
(Feb.  2 o7”l  980) 


Before  an  oil  and  gas  lease  for  Federal  acquired 
lands  can  issue,  the  consent  of  the  agency  adminis- 
tering the  surface  is  required  by  statute,  and  an 
applicant  for  such  a lease  must  execute  any  special 
stipulations  required  by  the  administering  agency  as 
a condition  to  the  giving  of  its  consent.  In  such 
cases  the  Department  of  the  Interior  has  no  jurisdic- 
tion to  waive  execution  of  the  special  stipulations  or 
to  alter  the  terms  thereof. 

Thomas_Connell,  96  TELA  331  (Apr.  9,  1980) 


Where  consideration  of  an  application  to  partici- 
pate in  the  Government  royalty  oil  sales  program  filed 
after  the  deadline  could  interfere  with  the  rights  of 
other  applicants  and  would  unduly  interfere  with  the 
orderly  conduct  of  the  program,  the  application  is 
properly  rejected. 

A liied_Ma 1 e r i a ls_Cor£  . , 50  I E L A 353  (Cct.  16,  198C) 


DESCRIPTION  OF  LAND 

If  acquired  lands  sought  for  cil  and  gas  leasing 
have  been  surveyed  under  the  rectangular  system  cf 
public  land  surveys,  and  their  description  can  be  con- 
formed tc  that  system,  the  lands  must  be  described  ty 
legal  subdivision,  section,  township,  and  range.  Where 
the  description  cannot  be  conformed  to  the  public  land 
surveys,  any  boundaries  which  do  not  so  conform  must  he 
described  ty  metes  and  bounds,  giving  courses  and  dis- 
tances between  the  successive  angle  points  with  appro- 
priate ties  to  the  nearest  existing  official  survey 
cornet. 

The  responsibility  cf  furnishing  a proper  anc 
adequate  description  cf  lands  in  an  oil  and  gas  lease 
offer  is  upon  the  offeror,  and  any  difficulties  ir 
ascertaining  a proper  metes  and  bounds  description  do 
not  preclude  the  requirement  that  such  lands  be  cor- 
rectly described. 

A description  of  land  applied  for  in  an  cil  and 
gas  lease  offer  for  acquired  lands  is  proper  so  leng  as 
it  meets  the  requirements  of  the  applicable  regulation 
whether  it  includes  some  land  net  available  for  lease 
or  omits  some  that  is. 

Where  an  offer  for  a noncompetitive  cil  and  gas 
lease  for  acquired  lands  contains  a defective  descrip- 
tion of  the  lands  sought  and  prior  tc  lease  issuance  a 
second  offer  is  filed  correctly  describing  the  same 
lands,  the  lease  must  be  cancelled  tc  the  extent  cf  the 
conflict  in  the  two  offers. 

Sa m_ Ex_ Jc ne s , 95  IEIA  2C8  (Jan.  30,  1980) 


DISCOVERY 

The  automatic  termination  provision  cf  3C  U.S.C. 

§ 168(b)  (1976)  is  applicable  tc  a lease  whose  lands 

formed  part  cf  a unit  upon  which  production  has  at  all 
times  been  maintained,  but  were  thereafter  eliminated 
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therefrom  and  simultaneously  segregated  by  reason  of 
their  inclusion  in  a second  unit,  since  terminated. 

£ass_Enterp>r ises_Pr oduct ion_Co. , 47  IBLA  53  (Apr.  14, 
1980)  ~ 


A determination  by  the  Geological  Survey  that  cer- 
tain lands  are  within  the  known  geologic  structure  of  a 
producing  oil  and  gas  field  does  not  guarantee  the  pro- 
ductive quality  of  the  lands  included  in  the  structure. 
The  boundaries  of  a known  geologic  structure  of  a pro- 
ducing oil  and  gas  field  are  defined  for  administra- 
tive purposes  and  cannot  be  taken  as  absolutely  and 
accurately  showing  the  extent  in  each  instance  of  the 
geologic  structure  producing  oil  or  gas. 

The  fact  that  there  has  been  a cessation  of  pro- 
duction or  abandonment  of  wells  in  a given  field  is  not 
of  itself  sufficient  to  warrant  a redefinition  of  the 
structure  or  the  revocation  of  the  classification  of 
the  field  in  the  absence  of  a proper  showing  that  the 
area  does  not  in  fact  contain  valuable  deposits  of  oil 
or  gas. 

It  is  not  the  policy  of  this  Department  to  rede- 
fine a known  geologic  structure  until  all  sands  or  for- 
mations therein  have  been  exhausted  or  proved  barren. 

Known  geologic  structures  are  of  two  kinds:  unde- 

fined and  defined.  The  essential  difference  between 
these  structures  is  the  formality  and  detail  of  the 
defined  procedure  which  does  not  permit  the  necessary 
day-to-day  determinations  needed  by  the  Bureau  of  Land 
Management  in  its  current  administration  of  leases  and 
lease  applications. 

A determination  by  the  Geological  Survey  of  the 
known  geologic  structure  of  a producing  oil  and  gas 
field  will  not  be  disturbed  in  the  absence  of  a clear 
and  definite  showing  that  the  determination  was  improp- 
erly made. 

Ben  son , 48  IBLA  64  (May  29,  1980) 


A determination  by  the  Geological  Survey  that  cer- 
tain lands  are  within  the  known  geologic  structure  of  a 
producing  oil  and  gas  field  does  not  guarantee  the  pro- 
ductive guality  of  the  lands  included  in  the  structure. 
The  boundaries  of  a known  geologic  structure  of  a pro- 
ducing oil  and  gas  field  are  defined  for  administra- 
tive purposes  and  cannot  be  taken  as  absolutely  and 
accurately  showing  the  extent  in  each  instance  of  the 
geologic  structure  producing  oil  or  gas. 

The  fact  that  there  has  been  a cessation  of  pro- 
duction or  abandonment  of  wells  in  a given  field  is  not 
of  itself  sufficient  to  warrant  a redefinition  of  the 
structure  or  the  revocation  of  the  classification  of 
the  field  in  the  absence  of  a proper  showing  that  the 
area  does  not  in  fact  contain  valuable  deposits  of  oil 
or  gas. 

It  is  not  the  policy  of  this  Department  to  rede- 
fine a known  geologic  structure  until  all  sands  or  for- 
mations therein  have  been  exhausted  or  proved  barren. 

A determination  by  the  Geological  Survey  of  the 
known  geologic  structure  of  a producing  oil  and  gas 
field  will  not  be  disturbed  in  the  absence  of  a clear 
and  definite  showing  that  the  determination  was  improp- 
erly made. 

James_Muslowx_Sr..  , 51  IBLA  19  (Oct.  28,  1980) 
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Under  sec.  17  of  the  Mineral  Leasing  Act  of  1920, 
as  ^jmended , the  Secretary  of  the  Interior  has  discre- 
tion to  refuse  to  issue  an  oil  and  gas  lease  in  the 
interest  of  conservation,  wildlife  protection,  and 
other  purposes  in  the  public  interest. 

The  general  prohibition  against  oil  and  gas  leas- 
ing in  wildlife  refuges  contained  in  43  CEB  31C1.3-3 
(unless  there  is  drainage)  is  a formal  exercise  of  the 
Secretary's  discretion  under  sec.  17  of  the  Mineral 
Leasing  Act  of  1920,  as  amended.  Pursuant  to  the  regu- 
lation, land  within  the  Desert  National  Wildlife  Range 
is  not  subject  to  noncompetitive  oil  and  gas  leasing. 

C aro l_Le e_ H a t c h , 45  IBLA  4 (Jan.  8,  1980) 


An  oil  and  gas  lease  offer  for  minerals  reserved 
to  the  United  States  is  properly  rejected  where  the 
Secretary  of  the  Interior  in  a notice  published  in  the 
has  declared  that  such  minerals  will 
not  be  subject  to  leasing. 

Day  i d_  A_.  _ F r c v i n se , 45  I EL  A 8 (Jan.  8 , 1980) 


The  Secretary  of  the  Interior  has  the  authority 
to  reject  a high  bid  in  a competitive  oil  and  gas 
lease  sale  where  the  record  discloses  a rational  basis 
for  the  conclusion  that  the  amount  of  the  hid  was 
inadequate. 

John_C^_Ef ird,  45  IELA  84  (Jan.  17,  198C) 

H,  S.  Mack.  45  IE1A  99  (Jan.  17,  198C) 

Eer nar d_Gencc_re_l  1 i , 46  IBLA  53  (Feb.  20,  1980) 

Har  ry_Pt  asyjis  k i , 48  IBLA  246  (June  17,  I960) 


It  is  proper  for  the  authorized  officer  of  the 
Bureau  of  land  Management  to  reject  an  offer  fcr  an  cil 
and  gas  lease  for  lands,  the  title  of  which  is  in 
controversy. 

David  A.  Frcvinse.  45  IELA  111  (Jan.  23,  1980) 

E ld^n_L_._R_._  Jo  h^  so  n_1_  Mar  ilxn_  Johnson  , 47  IELA  366 

lMay-2l7  1980)” 


Under  sec.  17  of  the  Mineral  Leasing  Act  cf  1920, 
as  amended,  30  U.S.C.  § 226  (1976),  the  Secretary  cf 
the  Interior  has  discretion  to  refuse  to  issue  an  oil 
and  gas  lease  lying  within  the  boundaries  of  the 
National  Desert  Wildlife  Eange  in  the  interest  cf  con- 
servation, wildlife  protection,  and  ether  purposes  in 
the  public  interest. 

The  general  prohibition  against  oil  and  gas  leas- 
ing in  wildlife  refuges  contained  in  43  CEE  310.3-3 
(unless  there  is  drainage)  is  a formal  exercise  of  the 
Secretary's  discretion  under  sec.  17  cf  the  Mineral 
Leasing  Act  of  1920,  as  amended,  30  U.S.C.  § 226 
(1976). 

Cea_n_ W^_Ro we  1 1 , 45  IBLA  225  (Jan.  31  , 1980) 

Tucker  S_Sny der_Ex_plcra t icnx_Inc..  , 49  IELA  176 
"(July  30, ”980) 

Jo  hji_  Ri_  A lid  e r sc  n , 50  IBLA  38  (Sept.  9,  1 9 8 C ) 
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The  general  prohibition  against  oil  and  gas  leas- 
ing in  wildlife  refuges  contained  in  43  CER  3101.3-3 
(unless  there  is  drainage)  is  a formal  exercise  of  the 
Secretary's  discretion  under  sec.  17  of  the  Mineral 
Leasing  Act  of  1920,  as  amended.  Pursuant  to  the  regu- 
lation, land  within  the  Desert  National  Wildlife  Range 
is  not  subject  to  noncompetitive  oil  and  gas  leasing. 

Tucker_S_Snyder_Ex£lorationx_Inc. , 45  IBLA  248  (Feb.  4, 
1980)” 

J ohn_Sa._*MSIson , 46  IBLA  123  (Feb.  29,  1980) 
I5a_Lee_Ander son , 46  IBLA  385  (Apr.  10,  1980) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  refuse  to  lease  public  land  for  oil 
and  gas  where  leasing  would  not  be  in  the  public  inter- 
est, even  though  the  land  applied  for  is  not  withdrawn 
from  operation  of  the  Mineral  Leasing  Act.  The  refusal 
to  lease  must  be  supported  by  facts  of  record  that  the 
lease  would  not  be  in  the  public  interest  because  it  is 
incompatible  with  uses  of  the  land  which  are  worthy  of 
preservation  or  would  otherwise  be  undesirable. 

W.  E.  Haley.  46  IBLA  151  (Mar.  19,  1980) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

The  Geological  Survey  is  the  Secretary's  technical 
expert  in  matters  concerning  geologic  evaluation  of 
tracts  of  land  offered  at  a sale  of  competitive  oil  and 
gas  leases  and  the  Secretary  is  entitled  to  rely  on  its 
reasoned  analysis  in  evaluating  a lease  bid. 

Where,  following  remand  because  the  record  fails 
to  disclose  a rational  basis  for  rejection  of  the  high 
bid  at  a competitive  oil  and  gas  sale,  the  Geological 
Survey  supplies  the  factual  basis  and  a reasoned  analy- 
sis supporting  the  conclusion  that  the  bid  is  inade- 
quate, BLM  may  so  conclude  and  properly  reject  the 
bid . 

Oiai  Oil  Co..  49  IBLA  33  (July  21,  1980) 


In  the  absence  of  a withdrawal  of  public  land 
from  mineral  leasing,  public  lands  are  usually  sub- 
ject to  leasing  for  oil  and  gas  in  the  discretion  of 
and  under  conditions  imposed  by  the  Secretary  of  the 
Intarior,  but  lands  withdrawn  for  use  by  the  Department 
of  Defense  may  be  leased  only  where  the  Secretary  of 
Defense,  after  consultation  with  the  Secretary  of  the 
Interior,  determines  that  such  leasing  is  not  inconsis- 
tent with  the  military  use. 

Where  public  lands  are  withdrawn  for  use  by  the 
National  Guard,  the  refusal  of  an  offer  to  lease  the 
land  for  oil  and  gas  must  be  supported  by  cogent  and 
specific  reasons  in  order  to  avoid  a determination  that 
the  action  is  arbitrary,  capricious,  or  an  abuse  of 
discretion. 

Howard_Li_Ross,  49  IBLA  87  (July  22,  1980) 


2Il_iNC_GAS_LFASES — Continued 
DISCRETION  TC  LEASE — Continued 

Under  sec.  17  of  the  Mineral  leasing  Act  of  1920, 
amended,  the  Secretary  of  the  Interior  has  discre- 
tion to  refuse  to  issue  an  oil  and  gas  lease  in  the 
interest  of  conservation,  wildlife  protection,  anc 
other  purposes  in  the  public  interest. 

The  general  prohibition  against  oil  and  gas  leas- 
ing in  wildlife  refuges  contained  in  43  CEE  3101.3-3 
is  a formal  exercise  of  the  Secretary's  discretion 
under  sec.  17  of  the  Mineral  Leasing  Act  of  1S2C,  as 
amended.  Pursuant  to  the  regulation,  land  within  the 
Lake  Ilo  National  Wildlife  Refuge  is  not  subject  to 
oil  and  gas  leasing  unless  the  lands  are  subject  tc 
drainage. 

Day i d_ Ai_£rc v i nse  , 49  IBLA  134  (July  28,  I9  6 0) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  tc  lease  public  lands  fcr  cil 
and  gas  upon  a determination,  supported  by  facts  cf 
record,  that  the  leasing  would  not  be  in  the  public 
interest  because  it  is  incompatible  with  uses  of  the 
lands  which  are  worthy  of  preservation.  Where  the  land 
is  being  used  as  a habitat  for  endangered  animals,  is  a 
natural  scenic  asset,  and  has  potential  recreational 
value,  and  where  El M determines  that  cil  and  gas  opera- 
tions would  result  in  unavoidable  adverse  impact  cn 
these  attributes,  rejection  of  the  lease  offer  will  be 
affirmed  in  the  absence  of  countervailing  compelling 
reasons. 

Carol_Lee_Ratch , 50  IBLA  80  (Sept.  17,  198C) 


Where  the  Secretary  of  the  Interior  has  specifi- 
cally determined  by  formal  publication  of  a memorandum 
that  lands  in  a certain  section  of  a national  fcrest 
are  to  be  withheld  from  leasing,  he  has  exercised  his 
plenary  discretion  to  refuse  to  issue  leases,  and  sub- 
sequent offers  for  affected  lands  are  properly  rejected 

James_R_._LeaJr ned_et_ali,  50  I E L A 416  (Oct.  24  , 1960) 


The  Secretary  cf  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  cil 
and  gas  deposits  upon  a proper  determination  that  the 
leasing  would  net  be  in  the  public  interest,  even 
though  the  land  applied  for  is  net  withdrawn  from  leas- 
ing under  the  operation  of  the  mineral  leasing  laws. 

The  refusal  to  lease  should  be  supported  by  facts  tc 
demonstrate  that  the  leasing  would  net  be  in  the  public 
interest.  Mere  ccnclusory  findings,  unsupported  ty 
facts,  do  net  warrant  rejection. 

Tucker_and  Snyder_ Exploration  Co._,  Inc et  a 1 . , 

51  IEIA~3  5~  (CctT  307  19807 


The  Secretary  cf  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  cf 
the  bid  was  inadequate.  The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  cf  the  decision 
and  must  be  sufficient  for  the  Eoard  to  determine  the 
correctness  cf  the  decision  if  disputed  cn  appeal. 

Where  a competitive  oil  and  gas  lease  high  bid 
is  not  clearly  spurious  or  unreasonable  cn  its  face 
and  the  record  fails  to  disclose  the  factual  basis  fcr 
the  conclusion  that  the  bid  is  inadequate,  the  decision 
will  be  set  aside  and  the  case  remanded  for  ccmpilaticn 
of  a more  complete  record  and  read  judication  of  the 
bid.  A justification  memorandum  which  merely  describes 
the  process  by  which  the  Geological  Survey  determines 
the  presale  value  for  a parcel  and  states  the  resulting 
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value  without  revealing  the  underlying  facts  is  not 
sufficient  to  support  a bid's  rejection. 

Southern_Union_Exploration_Coi # 51  IBLA  89  (Nov.  5, 
1980) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

Souther n_Union_Explor at ion_Coi , 51  IBLA  149  (Nov.  26, 
1980) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.  Ihe  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

l§i§s_Petroleum_Cor£_;. , 51  IBLA  181  (Dec.  2,  1980) 


DRAINAGE 

30  CFR  221.21(c)  provides  that  an  oil  and  gas  les- 
see shall  drill  and  produce  from  such  wells  as  are  nec- 
essary to  protect  the  lessor  from  loss  of  royalty  by 
reason  of  drainage  or  pay  a sum  estimated  to  reimburse 
the  lessor  for  such  loss  of  royalty.  Where  Geological 
Survey  affords  the  lessee  an  opportunity  to  submit  evi- 
dence as  to  why  a paying  well  cannot  be  drilled  and  the 
lessee  does  not  submit  an  adequate  response,  or  drill 
the  well,  compensatory  royalty  is  properly  assessed. 

Inexco_Oil_Coi#  45  IELA  377  (Feb.  13,  198C) 


An  order  by  a Conservation  Manager  of  the 
Geological  Survey  directing  oil  and  gas  lessees  of 
Outer  Continental  Shelf  lands  to  subscribe  to  a unit 
plan  allocating  production  from  a specific  reservoir 
on  the  basis  of  original  net  acre-feet  of  gas-bearing 
sand,  i.e.,  the  volume  of  gas-bearing  sand  in  place 
prior  to  production  of  any  gas  from  the  reservoir,  will 
be  affirmed  where  such  a plan  of  allocation  of  produc- 
tion is  in  common  use  on  CCS  lands  and  it  has  not  been 
shown  that  the  order  is  arbitrary  or  capricious. 

Texacoi_Incix_Gulf _Oil_£xplor at ion  and  Production  Co. , 
51  IBLA  332  (Dec.  29,  1980)  “ 87  57  E.  648 


DRILLING 

An  application  for  permit  to  drill  for  cil  and  gas 
in  a "potash  enclave"  in  a designated  "Potash  Area"  is 
properly  denied  where  the  applicant  fails  to  show  that 
its  application  comes  within  either  of  the  two  excep- 
tions to  the  policy  in  favor  of  potash  development 
enunciated  in  an  order  of  the  Secretary  dated  Oct.  7, 
1975,  40  FR  51486  (Nov.  5,  1975). 

Bass  Enterprises  Production  Co.,  48  IBLA  11  (May  27, 
1980) 


QIL_ AN D_G A S_L EASES — Continued 
DFILLING--Continued 

To  qualify  for  a 2-year  extension  pursuant  tc 
30  U.S.C.  § 226(e)  (1976),  the  evidence  must  shew 

that  actual  drilling  operations  were  being  diligently 
pursued  on  the  leasehold  or  for  the  lease  under  an 
approved  unit  agreement  on  the  last  day  of  the  lease 
term  with  a bona  fide  intent  to  complete  a producing 
well . 

Ene_rsi_l  I a 3 i n^_I  nc^  , 50  IBLA  9 (Sept.  5,  1980) 


EXTENSIONS 

* A request  for  extension  of  a lease  terminated  by 
operation  of  law  must  be  denied.  A lease  in  its  ex- 
tended term  because  of  production  can  be  held  only  sc 
long  as  oil  and  gas  in  paying  quantities  is  produced. 

So tert_Ha wki ns , 45  IBLA  1Q5  (Jan.  17,  1S80) 


A State  Office  properly  holds  that  a noncompeti- 
tive oil  and  gas  lease  expires  at  the  end  of  its  pri- 
mary term  when  there  is  no  cognizable  activity  on  the 
leased  lands  as  of  that  date  under  30  U.S.C.  § 226(e) 
(1976),  and  the  unit  or  cooperative  provisions  cf 
30  U.S.C.  § 226  (j)  (1976)  have  net  operated  to  extend 

the  lease. 

Dale  Carr.  45  IELA  183  (Jan.  30,  I960) 


Noncompetitive  oil  and  gas  leases  extended  beyond 
their  primary  term  pursuant  to  43  CFB  3107.4-3  expire 
by  operation  of  law  at  the  end  of  the  extension  unless 
one  of  the  statutory  grounds  for  extension  is 
established. 

D u nc a n_ K i 1 1 e r , 46  IELA  285  (Mar.  27,  1980) 


The  lessee  of  an  oil  and  gas  lease,  issued  after 
Sept.  2,  I960,  which  has  reached  the  end  of  its  primary 
term,  must  submit  the  rental  for  the  first  year  cf  an 
anticipated  extended  term  under  30  U.S.C.  § 226(e) 

(1976)  on  or  before  the  regular  anniversary  date  cf  the 
lease.  Failure  to  submit  the  rental  timely  results  in 
the  automatic  termination  of  the  lease  by  operation  of 
law  under  3C  U.S.C.  § 188(b)  (1976).  Where  the  lessee 

shows  that  his  failure  to  pay  rental  timely  is  justifi- 
able, he  pays  the  required  rental  within  2C  days  after 
the  due  date,  excluding  the  normal  business  days  the 
office  is  closed  due  to  snowstorms,  and  he  otherwise 
complies  with  statutory  and  regulatory  requirements, 
he  is  entitled  to  reinstatement  cf  his  lease  under 
30  U.S.C.  § 188  (c)  (1976) . 

Western  Reserves  Oil  Co..  46  IBLA  295  (Mar.  31,  1SEC) 


Where  a unit  agreement  specifies  that  a deter- 
mination as  to  whether  a well  completed  prior  tc  the 
effective  date  of  the  agreement  is  capable  cf  produc- 
ing unitized  substances  in  paying  quantities  will  be 
deferred  until  an  initial  participating  area  is  estab- 
lished as  the  result  of  completion  cf  a well  for  pro- 
duction in  paying  quantities  under  the  unit  agreement, 
wells  completed  prior  to  the  effective  date  cf  the 
agreement  and  capable  of  production  in  paying  quanti- 
ties will  net  extend  a unitized  lease  upon  which  no 
such  well  exists. 

To  qualify  for  a 2-year  extension  pursuant  tc 
30  U.S.C.  s 226(e)  (1976),  the  evidence  must  shew 

that  actual  drilling  operations  were  being  diligently 
pursued  on  the  leasehold  or  for  the  lease  under  an 
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approved  unit  agreement  on  the  last  day  of  the  lease 
term  with  a bona  fide  intent  to  complete  a producing 
well . 

Eneray_Tradin3_Inci#  50  IELA  9 (Sept.  5,  198C) 


An  oil  and  gas  lease,  which  is  in  its  extended 
term  because  of  production,  terminates  when  produc- 
tion ceases  unless  pursuant  to  30  U.S.C.  § 226(f) 

(1976) : (1)  reworking  or  drilling  operations  are  begun 

within  60  days  after  cessation  and  are  continued  with 
reasonable  diligence  until  production  resumes;  (2) 
the  Secretary  has  ordered  or  consented  to  suspension 
of  operations  or  production;  or  (3)  for  lands  on  which 
there  is  a well  capable  of  production,  the  lessee  places 
the  well  in  production  within  60  days  of  receipt  of 
notice  to  do  so. 

Hichael  P.  Grace.  50  IBLA  150  (Sept.  26,  1980) 


FIBST-QUALIFIED  APPLICANT 

Where,  in  a drawing  of  simultaneously  filed  oil 
and  gas  lease  offers,  the  first-drawn  applicant  fails 
to  submit  his  advance  rental  within  15  days  after  no- 
tice, as  prescribed  by  43  CFR  3112.4-1,  disqualifica- 
tion is  automatic,  and  the  right  of  the  next  drawee  tc 
receive  first  consideration  attaches  eo  instante. 

Zenith  S.  Merritt.  46  IBLA  24  (Feb.  20,  1980) 


An  oil  and  gas  lease  offer  filed  in  the  name  of 
a corporation  in  a simultaneous  filing  is  properly  re- 
jected where  it  is  not  accompanied  either  by  corporate 
qualification  papers  or  by  any  reference  to  a serial 
number  where  such  information  might  be  found,  as  re- 
quired by  43  CFR  3102.4-1.  Such  omissions  cannot  be 
cured  after  the  drawing. 

Chey enn e_Resour cesx_I nc. , 46  IBLA  277  (War.  27,  1980) 

‘ 87  I.E.  110 


Where  BLW  issues  an  oil  and  gas  lease  to  an  of- 
feror whose  noncompetitive  over-the-counter  offer  is 
junior  to  an  apparently  valid  previously  filed  offer, 
and  where  it  subsequently  issues  a second  conflicting 
lease  for  the  same  lands  to  the  senior  offeror,  its 
decision  cancelling  the  lease  issued  to  the  senior  of- 
feror will  be  vacated,  as  the  statute  governing  oil  and 
gas  leasing  of  non-KGS  lands  dictates  that  the  person 
first  making  application  for  a lease  (the  senior  offer- 
or) is  qualified  to  hold  it.  Where  the  junior  offeror 
and  his  successors  in  interest  have  not  been  joined  to 
BLN's  proceedings  nor  named  as  parties  on  appeal,  the 
matter  will  be  remanded  to  BLM  with  instructions  to  al- 
low them  to  show  cause  why  the  leases  issued  pursuant 
to  the  junior  offer  should  not  be  cancelled  insofar  as 
they  conflict  with  the  senior,  legally  superior  offer. 

Even  though  created  by  a lease  issued  to  a junior 
noncompetitive  over-the-counter  oil  and  gas  lease  offer 
in  derogation  of  the  superior  rights  to  the  same  land 
of  a senior  offeror,  oil  and  gas  lease  rights  based  on 
the  junior  offer  may  not  be  cancelled  where  they  have 
been  acquired  by  a bona  fide  purchaser,  and,  where  as- 
signees of  such  lease  rights  have  not  had  the  opportu- 
nity to  show  that  they  acquired  and  hold  these  rights 
as  bona  fide  purchasers,  the  matter  will  be  remanded  to 
BLW  to  allow  them  to  so  show,  and  to  allow  the  senior 
offeror  to  show  to  the  contrary. 

Geor3e_Pi_ Wol teri_ JrA , 47  IBLA  396  (Way  22,  1980) 


CI1_AND_GAS_IEASES — Continued 

FIFST-CUAIIEIEE  AEELICANT — Continued 

A ncncompetitive  oil  and  gas  lease  may  only  he 
issued  to  the  first-qualified  applicant.  A first-drawn 
drawing  entry  card  oil  and  gas  lease  offer  signed  hy  an 
agent  tut  which  is  not  accompanied  by  the  statements 
required  by  regulation  must  be  rejected  because  the 
offerer  is  net  the  first-qualified  applicant. 

Viki n3_Resources_Coryi , 48  IELA  338  (July  3,  19EC) 


When  land  has  previously  been  included  in  a lease 
that  has  been  canceled,  it  is  available  fer  subsequent 
leasing  only  in  accordance  with  the  provisions  cf  the 
simultaneous  filing  system  provided  under  43  CEE  3112. 

Da_w_i  d_  A_.  _iiov  i nse  , 5C  IBLA  271  (Cct.  6,  1980) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a leasing  service  under  an  agreement 
where  the  leasing  service  is  authorized  tc  act  as  the 
sole  and  exclusive  agent  to  negotiate  fer  sublease, 
assignment  or  sale  of  any  rights  obtained  hy  the 
offeror;  where  the  offerer  is  required  tc  pay  the 
leasing  service  according  to  a set  schedule,  even  if 
the  offeror  negotiates  the  sale;  and  where  such  agency 
to  negotiate  is  to  he  valid  for  5 years,  the  leasing 
service  has  an  enforceable  right  to  share  in  the  pro- 
ceeds of  any  sale  of  the  lease  or  any  interest  therein, 
and  any  payments  of  overriding  royalties  retained. 

Such  an  agreement  creates  for  the  leasing  service  an 
"interest"  in  the  lease  as  that  term  is  defined  in 
43  Cf R 31CC.C-5  (b)  . 

Where  an  individual  files  an  oil  and  gas  lease 
offer  through  a leasing  service  under  an  agreement  with 
the  service  which  has  been  determined  to  create  an 
interest  in  the  lease  for  the  service,  and  the  service 
files  a "waiver"  of  that  interest  with  the  ELW  prior  to 
a simultaneous  drawing,  without  communicating  such 
waiver  tc  the  client,  and  without  any  ccntractuial  con- 
sideration running  from  the  client  tc  the  leasing  ser- 
vice, the  "waiver"  is  without  effect  as  a matter  cf  law 
and  the  successful  drawee  is  required  to  make  a showing 
as  to  sole  party  in  interest  under  43  CFR  3102.7. 

Conald  W.  Cover,  fred  L.  Engle,  d.b.a.  Resource  Service 

Coii_Inc^ (Appellants);  Alfred  I.  Easterday.  Euteau  cf 

lanJ.iSanaaemen  t (Respondents! (Cn_ Ju die ial_ Bernard J , 

50  I E I A~ 3 0 6 (Oct . 14  , 1980) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  tc  act  as 
the  sole  and  exclusive  agent  to  negotiate  for  sub- 
lease, assignment  or  sale  of  any  rights  obtained  by 
the  offeror;  where  the  offeror  is  required  tc  pay  the 
leasing  service  according  to  a set  schedule,  even  if 
the  offeror  negotiates  the  sale;  and  where  such  agency 
to  negotiate  is  to  be  valid  for  5 years,  the  leasing 
service  has  an  enforceable  right  to  share  in  the  pro- 
ceeds of  any  sale  of  the  lease  or  any  interest  therein, 
and  any  payments  cf  overriding  royalties  retained, 
such  an  agreement  creates  for  the  leasing  service  an 
"interest"  in  the  lease  as  that  term  is  defined  in 
43  CFR  31CC.C-5  (t)  . 

Where  an  individual  files  an  oil  and  gas  lease 
offer  through  a leasing  service  under  an  agreement 
with  the  service  which  has  teen  determined  tc  create  an 
interest  in  the  lease  for  the  service,  and  the  service 
files  a "waiver"  of  that  interest  with  the  ELF  frier  tc 
a simultaneous  drawing,  without  communicating  such  wai- 
ver to  the  client,  and  without  any  ccntractural  consid- 
eration running  from  the  client  to  the  leasing  service. 
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the  "waiver"  is  without  effect  as  a matter  cf  law  and 
the  successful  drawee  is  reguired  to  make  a showing  as 
to  sole  party  in  interest  under  43  CFR  3102.7. 

The  fact  that  an  entitlement  to  share  in  the  pro- 
ceeds from  the  sale  of  a lease  is  contingent  upon  the 
lease  being  sold  does  not  mean  that  this  entitlement  is 
not  an  "interest,"  as  an  "interest"  includes  any  claim 
to  a share  in  profits  which_ma^_be_der ive d from  the 
lease.  Where  an  agreement  creating  such  an  entitlement 
exists  when  an  offer  is  filed,  its  existence  must  be 
disclosed  on  pain  of  rejection  of  the  offer. 

D.  R.  Weedon,  Jr.,  et  al. . 51  IBLA  378  (Dec.  31,  1580) 


FUTURE  AND  FRACTIONAL  INTEREST  LEASES 

Under  43  CFR  3130.2-1,  rental  for  noncompetitive 
oil  and  gas  leases  for  acquired  lands  in  which  the 
United  States  owns  an  undivided  fractional  interest  is 
payable  at  the  same  rate  as  provided  for  full  acreage 
leases  and  net  prorated. 

W i 1 f r ed_ P lo m i s , 45  IELA  230  (Feb.  4,  1980) 


KNOWN  GEOLOGIC  STRUCTURE 

Land  within  a known  geologic  structure  of  a pro- 
ducing oil  or  gas  field  can  only  be  leased  competitive- 
ly under  the  Mineral  Leasing  Act  of  1920,  as  amended, 

30  U.S.C.  § 226(b)  (1976),  and  a noncompetitive  offer 

for  such  lands  must  be  rejected. 

Li_Ai_Wa Is tromi_Jri,  46  IELA  389  (Apr.  10,  1980) 


A determination  by  the  Geological  Survey  that  cer- 
tain lands  are  within  the  known  geologic  structure  of  a 
producing  oil  and  gas  field  does  not  guarantee  the  pro- 
ductive quality  of  the  lands  included  in  the  structure. 
The  boundaries  of  a known  geologic  structure  of  a pro- 
ducing oil  and  gas  field  are  defined  for  administra- 
tive purposes  and  cannot  be  taken  as  absolutely  and 
accurately  showing  the  extent  in  each  instance  of  the 
geologic  structure  producing  oil  or  gas. 

The  fact  that  there  has  teen  a cessation  of  pro- 
duction or  abandonment  of  wells  in  a given  field  is  not 
of  itself  sufficient  to  warrant  a redefinition  of  the 
structure  or  the  revocation  of  the  classification  of 
the  field  in  the  absence  of  a proper  showing  that  the 
area  does  not  in  fact  contain  valuable  deposits  cf  oil 
or  gas. 

It  is  not  the  policy  of  this  Department  to  rede- 
fine a known  geologic  structure  until  all  sands  or  for- 
mations therein  have  been  exhausted  or  proved  barren. 

Known  geologic  structures  are  of  two  kinds:  unde- 

fined and  defined.  The  essential  difference  between 
these  structures  is  the  formality  and  detail  of  the 
defined  procedure  which  does  not  permit  the  necessary 
day-to-day  determinations  needed  by  the  Bureau  of  Land 
Management  in  its  current  administration  of  leases  and 
lease  applications. 

A determination  by  the  Geological  Survey  of  the 
known  geologic  structure  of  a producing  oil  and  gas 
field  will  not  be  disturbed  in  the  absence  of  a clear 
and  definite  showing  that  the  determination  was  improp- 
erly made. 

l§EH2B_^I23_Biba_Benson , 48  IBLA  64  (May  29,  1980) 
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KNOWN  GECLCGIC  STRUCTURE — Continued 

A determination  by  the  Geological  Survey  that 
lands  are  within  an  undefined  known  geologic  structure 
will  not  be  disturbed  in  the  absence  of  a clear  showing 
that  the  determination  was  improperly  made. 

Where  the  Geological  Survey  has  determined  that  any 
part  of  the  lands  described  in  a noncompetitive  oil  and 
gas  lease  is  within  an  undefined  known  geologic  struc- 
ture, the  lessee  is  required  to  pay  increased  rental  in 
accordance  with  43  CFR  3103-3— 2(b)  (1)  . 

CC2- 1 n- A c t ic n^_ I nc..  , 50  IELA  54  (Sept.  15,  198C) 


The  fact  that  there  has  teen  a cessaticn  cf  pro- 
duction or  abandonment  cf  wells  in  a given  field  is  not 
of  itself  sufficient  to  warrant  a redefinition  of  the 
structure  or  the  revocation  of  the  classification  cf 
the  field  in  the  absence  of  a proper  showing  that  the 
area  does  net,  in  fact,  contain  valuable  deposits  cf 
oil  or  gas.  It  is  net  the  policy  of  this  Department 
to  redefine  a known  geologic  structure  until  all  sands 
or  formations  therein  have  been  exhausted  or  proven 
barren. 

Where  the  Geological  Survey  has  determined  that 
any  part  of  the  lands  described  in  a noncompetitive 
oil  and  gas  lease  is  within  an  undefined  known  geclcgic 
structure,  the  lessee  is  required  to  pay  increased 
rental  in  accordance  with  43  CFR  3 1 C 3 - 3—  2(b)  (1). 

SID,  50  I E I A 262  (Sept.  30,  198C) 


Lands  within  a known  geologic  structure  of  a pro- 
ducing oil  or  gas  field  may  be  leased  only  after  com- 
petitive bidding  under  the  provisions  cf  43  CFR  Fart 
3120,  and  a noncompetitive  oil  and  gas  lease  offer 
filed  for  such  lands  is  properly  rejected  where  during 
the  pendency  thereof  the  land  is  determined  to  be  with- 
in the  known  geologic  structure  of  a producing  cil  or 
gas  field.  The  fact  that  the  noncompetitive  offeror 
followed  all  of  the  applicable  rules  and  regulations  in 
making  the  offer  does  not  vitiate  this  conclusicn. 

Eauline_Ci_Ie bsack , 50  IELA  361  (Oct.  16,  1980) 


Where,  cn  appeal,  an  oil  and  gas  lessee  submits 
evidence  disputing  a decision  of  the  Geological  Survey 
that  the  land  embraced  by  his  lease  is  not  cn  a known 
geologic  structure  of  a producing  oil  or  gas  field,  and 
there  is  no  basis  in  the  record  to  support  the  Geolog- 
ical Survey's  conclusion,  a decision  increasing  the 
annual  rental  should  be  set  aside  and  the  case  remanded 
for  cons idera t icn  by  ELM  cf  appellant's  contentions. 

E°tert_L._Haynie_et_al. , 51  IBLA  1 (Cct.  26,  196C) 


A determination  by  the  Geological  Survey  that  cer- 
tain lands  are  within  the  known  geclcgic  structure  of  a 
producing  oil  and  gas  field  does  not  guarantee  the  pro- 
ductive quality  of  the  lands  included  in  the  structure. 
The  boundaries  of  a known  geologic  structure  of  a pro- 
ducing oil  and  gas  field  are  defined  for  administra- 
tive purposes  and  cannot  be  taken  as  absolutely  and 
accurately  showing  the  extent  in  each  instance  cf  the 
geologic  structure  producing  oil  or  gas. 

The  fact  that  there  has  been  a cessation  of  pro- 
duction or  abandonment  of  wells  in  a given  field  is  not 
of  itself  sufficient  to  warrant  a redefinition  cf  the 
structure  or  the  revocation  of  the  classification  cf 
the  field  in  the  absence  cf  a proper  showing  that  the 
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area  does  not  in  fact  contain  valuable  deposits  of  oil 
or  gas. 

It  is  not  the  policy  of  this  Department  to  rede- 
fine a known  geologic  structure  until  all  sands  cr  for- 
mations therein  have  been  exhausted  or  proved  barren. 

A determination  by  the  Geological  Survey  of  the 
known  geologic  structure  of  a producing  oil  and  gas 
field  will  not  be  disturbed  in  the  absence  cf  a clear 
and  definite  showing  that  the  determination  was  improp- 
erly made. 

A noncompetitive  oil  and  gas  offer  tc  lease  must 
be  rejected  where  either  before  or  after  the  filing  of 
the  offer  and  prior  to  the  time  of  the  issuance  of  the 
lease  the  land  is  determined  to  be  within  the  known 
geologic  structure  of  a producing  oil  or  gas  field. 

James  Huslow.  Sr. . 51  IBLA  19  (Oct.  28,  1980) 


Lands  within  a known  geologic  structure  of  a 
producing  oil  or  gas  field  may  be  leased  cnly  by  com- 
petitive bidding  pursuant  to  43  CFR  3120,  and  a noncom- 
petitive oil  and  gas  lease  offer  filed  for  such  lands 
is  properly  rejected  where  either  before  or  after  the 
filing  of  the  offer,  but  prior  to  the  issuance  of  the 
lease,  the  land  is  determined  to  be  within  the  known 
geologic  structure  of  a producing  oil  or  gas  field. 

An  applicant  for  an  oil  and  gas  lease  who  chal- 
lenges a determination  by  the  Geological  Survey  that 
lands  are  situated  within  the  known  geologic  structure 
of  a producing  oil  or  gas  field  has  the  burden  of  shew- 
ing that  the  determination  is  in  error  and  the  deter- 
mination will  not  be  disturbed  in  the  absence  of  a 
clear  and  definite  showing  of  error. 

£EY±2_^ll£Si®£j._32ni_Shugartx_Kat  hy_Cof  f ee  , 51  IBLA  66 
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Lands  within  a known  geologic  structure  of  a pro- 
ducing oil  or  gas  field  may  be  leased  only  after  com- 
petitive bidding  under  the  provisions  of  43  CFR  Fart 
3120,  and  a noncompetitive  oil  and  gas  lease  offer 
filed  for  such  lands  is  properly  rejected  where,  dur- 
ing the  pendency  thereof,  the  land  is  determined  to  be 
within  the  known  geologic  structure  of  a producing  oil 
or  gas  field.  The  fact  that  the  noncompetitive  efferor 
followed  all  of  the  applicable  rules  and  regulations  in 
making  his  offer  does  not  vitiate  this  conclusion. 

An  applicant  for  a noncompetitive  oil  and  gas 
lease  who  challenges  a determination  by  the  Geological 
Survey  that  land  is  within  the  known  geologic  structure 
of  a producing  oil  or  gas  field  has  the  burden  of  shew- 
ing that  the  determination  is  in  error. 

Do nnie_Rx_C louse , 51  IBLA  221  (Dec.  10,  1980) 


LANDS  SUBJECT  TO 

The  general  prohibition  against  oil  and  gas  leas- 
ing in  wildlife  refuges  contained  in  43  CFR  3101.3-3 
(unless  there  is  drainage)  is  a formal  exercise  cf  the 
Secretary's  discretion  under  sec.  17  of  the  Mineral 
Leasing  Act  of  1920,  as  amended.  Pursuant  to  the  regu- 
lation, land  within  the  Eesert  National  Wildlife  Range 
is  not  subject  to  noncompetitive  oil  and  gas  leasing. 

£arol_Lee_Hatch,  45  IBLA  4 (Jan.  8,  1980) 

J er son , 46  IBLA  123  (Feb.  29,  1980) 

I^2_i22_5£§S£Son , 46  IBLA  385  (Apr.  10,  198C) 
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IAKDS  SUEJECT  TC — Continued 

An  cil  and  gas  lease  offer  for  minerals  reserved 
to  the  United  States  is  properly  rejected  where  the 
Secretary  cf  the  Interior  in  a notice  published  ir  the 
i®deral  Register  has  declared  that  such  minerals  will 
not  be  subject  to  leasing. 

Eavid  A.  Prcvinse.  45  IBLA  6 (Jan.  6,  1980) 


It  is  proper  for  the  authorized  officer  of  the 
Eureau  of  land  Management  to  reject  an  effer  fer  an  cil 
and  gas  lease  for  lands,  the  title  cf  which  is  in 
controversy. 

land  included  in  an  outstanding  oil  and  gas  lease, 
whether  the  lease  is  void,  voidable,  cr  valid,  is  net 
available  fer  leasing  and  an  offer  filed  fer  such  land 
must  be  rejected. 

Eavid  A.  Prcvinse.  45  IBLA  111  (Jan.  23,  1980) 


lands  within  a proposed  addition  tc  the  National 
Eesert  Wildlife  Range  are  not  subject  tc  noncompetitive 
cil  and  gas  leasing  because  the  proposed  withdrawal,  if 
effective,  would  preclude  oil  and  gas  leasing,  the  same 
as  the  existing  withdrawal. 

The  general  prohibition  against  cil  and  gas  leas- 
ing in  wildlife  refuges  contained  in  43  CFR  3101.3-3 
(unless  there  is  drainage)  is  a formal  exercise  cf  the 
Secretary's  discretion  under  sec.  17  of  the  Mineral 
Leasing  Act  of  1920,  as  amended.  Pursuant  tc  the  regu- 
lation, land  within  the  Eesert  National  Wildlife  Eange 
is  not  subject  to  ncncompetitive  oil  and  gas  leasing. 

Tucker_6  Snyder  Exrlcraticn.  Inc..  45  I EL  A 248  (Feb.  4, 
19807 


Lands  situated  within  the  boundaries  of  incorpo- 
rated cities,  towns  cr  villages  are  excluded  from  cil 
and  gas  leasing  under  the  Mineral  leasing  Act  of  1920, 
as  amended,  30  U.S.C.  § 181  (1976). 

Ed  Pendleton.  45  IBLA  398  (Feb.  13,  1980) 

L.  A.  Walstrom.  Jr..  46  IBLA  389  (Apr.  10,  198C) 


The  Eureau  of  Land  Management  properly  rejects  an 
oil  and  gas  lease  offer  for  land  patented  in  1874  under 
the  placer  mining  laws. 

Rerub lie  Cil  and  Mining  Co. . 46  IELA  120  (Feb.  29, 

19  80) 


Where  an  cil  and  gas  lease  has  inadvertently  teen 
issued  for  land,  part  of  which  was  the  subject  cf  a 
forest  exchange  application,  the  cancellation  of  that 
part  of  the  lease  will  be  reversed  if  the  exebarge  ap- 
plication did  not  include  the  mineral  estate  and  has 
been  withdrawn  by  the  proponent,  and  no  other  obstacle 
or  objection  tc  the  lease  exists. 

Ker r- McGee_ Cc rpx , 46  IELA  156  (Mar.  19,  1 9 fi  C) 


Acquired  lands  situated  within  the  boundaries  of 
incorporated  cities,  towns,  or  villages  are  excluded 
from  oil  and  gas  leasing  under  sec.  3 cf  the  Mineral 
Leasing  Act  for  Acquired  Lands  of  1947,  3C  U.S.C.  § 352 
(1976)  . 


Whi t ney_Hi_Marv in , 46  IELA  290  (Mar.  31,  198C) 
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LANDS  SUBJECT  TO — Continued 

The  Mineral  Leasing  Act  of  1920,  as  amended, 

30  U.S.C.  § 181  (1976),  expressly  precludes  leasing  in 
national  parks  and  national  monuments.  Therefore,  the 
Department  of  the  Interior  has  no  authority  to  issue  an 
oil  and  gas  lease  for  lands  in  the  Death  Valley  Nation- 
al Monument  and  an  offer  to  lease  land  within  the  monu- 
ment must  be  rejected. 

Fred  R..  Anna  R..  and  Kristine  A.  Cerminaro,  46  IELA 
301  (Mar.  31,  1980) 


Oil  and  gas  lease  offers  embracing  lands  with- 
drawn specifically  from  oil  and  gas  leasing  and  by 
Public  Land  Order  No.  674,  of  Oct.  7,  1950,  reserved 
for  an  agency  of  the  Department  of  Defense,  are  prop- 
erly rejected.  Lands  declared  surplus  are  net  subject 
to  leasing  by  this  Department. 

An  oil  and  gas  lease  offer  filed  for  land  which 
has  been  previously  withdrawn  from  mineral  leasing  may 
be  properly  rejected  since  it  will  not  be  validated  by 
any  future  modification  or  revocation  of  the  order  of 
withdrawal.  It  is  immaterial  whether  the  lands  are 
presently  being,  or  have  ever  been,  used  for  the  pur- 
pose for  which  they  were  withdrawn. 

Ed war d_Ci_Shepardson , 47  IELA  223  (May  13,  1980) 


It  is  proper  for  the  authorized  officer  of  the 
Bureau  of  Land  Management  to  reject  an  offer  for  an  cil 
and  gas  lease  for  lands,  the  title  of  which  is  in 
controversy . 

Eldin_Li_Bi_Johnsoni_Mar i ly n_Joh nson , 47  I BL A 366 
(May  21,  1980) 


A noncompetitive  oil  and  gas  lease  offer  for  lands 
patented  under  a railroad  land  grant  must  be  rejected 
because  the  United  States  does  not  own  the  mineral  de- 
posits in  the  lands. 

Diane  B.  Katz.  48  IBLA  118  (May  30,  1980) 


The  general  prohibition  against  oil  and  gas  leas- 
ing in  wildlife  refuges  contained  in  43  CFB  3101.3-3 
is  a formal  exercise  of  the  Secretary's  discretion 
under  sec.  17  of  the  Mineral  Leasing  Act  of  1920,  as 
amended.  Pursuant  to  the  regulation,  land  within  the 
Lake  Ilo  National  Wildlife  Refuge  is  not  subject  to 
oil  and  gas  leasing  unless  the  lands  are  subject  to 
drainage. 

David_Ai_Provinse , 49  IBLA  134  (July  28,  1980) 


Where  an  application  for  withdrawal,  published 
in  the  Federal  Register  and  noted  on  the  State  Office 
records,  sets  aside  certain  lands  for  geothermal  re- 
sources leasing,  and  specifically  precludes  the  opera- 
tion of  the  remainder  of  the  mineral  leasing  laws,  it 
is  proper  to  suspend  an  oil  and  gas  lease  offer  for 
such  segregated  lands,  pending  action  on  the  withdrawal 
application.  After  the  withdrawal  application  has  been 
cancelled  without  favorable  action  on  the  withdrawal 
request,  the  oil  and  gas  offer  may  be  considered  on  its 
merits. 

Trent_Ji_Parker , 49  IBLA  209  (Aug.  11,  1980) 
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Under  sec.  17  (j)  of  the  Mineral  leasing  Act,  the 
Secretary  of  the  Interior  may  authorize  the  subsurface 
storage  of  oil  and  gas  in  lands  leased  or  subject  tc 
leasing  under  the  Act.  Any  lease  on  which  storage  is 
authorized  shall  be  extended  at  least  for  the  period  of 
storage  and  so  long  thereafter  as  cil  or  gas  not  previ- 
ously produced  is  produced  in  paying  quantities.  A 
storage  agreement  which  recognizes  an  existing  lease  and 
only  reserves  to  the  United  States  all  of  the  United 
States  interest  in  minerals  in  the  lands  does  net  termi- 
nate the  rights  of  the  existing  lessee  tc  drill  fer  and 
produce  oil  and  gas.  An  oil  and  gas  lease  offer  submit- 
ted subsequently  by  a third  party  for  the  lands  subject 
to  the  lease  is  properly  rejected  since  the  United  States 
does  not  held  the  mineral  interest  sought. 

American  Natural  Gas  Production  Co..  49  IEIA  230 
(Aug.  12,  1960) 


A noncompetitive  over-the-counter  cil  and  gas 
lease  offer  is  properly  rejected  where  the  subject 
lands  were  previously  held  in  oil  and  gas  leases  which 
expired  and  have  not  subsequently  been  posted  by  ELK  as 
available  for  simultaneous  noncompetitive  offers. 

Jack  E.  Lea,  49  IBLA  358  (Aug.  29,  1980) 


lands  under  reservoir  rights-of-way  may  be  leased 
only  under  the  authority  of  the  Act  of  Kay  21,  1930, 

30  U.S.C.  $§  301-306  (1976).  However,  the  language  cf 
the  1930  Act  is  construed  to  mean  that  it  applies  only 
to  land  actually  within  the  limits  of  the  right-cf-way 
and  that  the  lands  in  legal  subdivisions,  exclusive  cf 
the  reservoir  right-cf-way  may  be  leased  under  the  Min- 
eral Leasing  Act  of  1920,  provided  there  are  no  justi- 
fiable reasons  for  refusing  to  lease  them. 

Ri_Ci_Eev er i dg e , 50  IBLA  173  (Sept.  30,  I960) 


Where  an  application  for  withdrawal,  published 
in  the  Federal  Register  and  noted  on  the  State  Office 
records,  sets  aside  certain  lands  for  airport  purposes 
and  specifically  precludes  the  operation  of  the  re- 
mainder of  the  mineral  leasing  laws,  it  is  proper  under 
the  regulations  to  suspend  an  oil  and  gas  lease  offer 
for  such  segregated  lands,  pending  action  on  the  with- 
drawal application.  After  the  withdrawal  application 
has  been  cancelled  without  favorable  action  on  the 
withdrawal  request,  the  oil  and  gas  offer  may  be  con- 
sidered cn  its  merits. 

Eona ld_Ex£er son , 50  IELA  267  (Sept.  30,  I960) 


When  land  has  previously  been  included  in  a lease 
that  has  been  canceled,  it  is  available  for  subsequent 
leasing  only  in  accordance  with  the  provisions  of  the 
simultaneous  filing  system  provided  under  43  CFR  3112. 

Cavid  A.  Prcvinse,  5C  IBLA  271  (Cct.  6,  1980) 


It  is  proper  for  the  Bureau  of  Land  Management  to 
reject  and  over-the-counter  offer  for  an  oil  and  gas 
lease  of  land  formerly  included  in  a lease  which  expired 
by  operation  of  law  at  the  end  of  its  primary  term, 
because  under  43  CFR  3112.1-1  land  in  an  expired  lease 
is  subject  tc  the  filing  of  new  lease  offers  only  in 
accordance  with  simultaneous  filing  procedures. 

Ma r_t ha_ K_._Findeiss , 50  IELA  359  (Oct.  16  , 1980) 
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Where  the  Secretary  cf  the  Interior  has  specifi- 
cally determined  by  formal  publication  of  a memorandum 
that  lands  in  a certain  section  of  a national  forest 
are  to  be  withheld  from  leasing,  he  has  exercised  his 
plenary  discretion  to  refuse  to  issue  leases,  and  sub- 
sequent offers  for  affected  lands  are  properly  rejected. 

Where  lands  are  withheld  from  leasing  cr  have  not 
been  made  subject  to  the  operation  of  mineral  leasing 
laws,  applications  must  be  rejected  and  cannot  be  held 
pending  possible  future  availability  of  the  lands. 

43  CFR  2091.1. 

James_Ri_Learned_et_al^.,  50  IBLA  416  (Oct.  24,  I960) 


A noncompetitive  oil  and  gas  offer  tc  lease  must 
be  rejected  where  either  before  or  after  the  filing  of 
the  offer  and  prior  to  the  time  of  the  issuance  of  the 
lease  the  land  is  determined  to  he  within  the  known 
geologic  structure  of  a producing  oil  or  gas  field. 

0 3mes_H uslo wx_Sri , 51  IBLA  19  (Oct.  28,  1980) 


Where  an  application  for  withdrawal  proposes  to 
withdraw  certain  lands  from  the  operation  of  the  min- 
eral leasing  and  mining  laws  to  prevent  interference 
with  the  use  of  the  land  for  airport  purposes,  the 
Bureau  of  Land  Management  should  suspend  action  on 
oil  and  gas  lease  offers  filed  subsequent  to  the  with- 
drawal application  pending  final  action  on  the  proposed 
withdrawal. 

Trent  J.  Parker.  51  IBLA  178  (Dec.  2,  198C) 


NONCOMPETITIVE  LEASES 

If  acquired  lands  sought  for  oil  and  gas  leasing 
have  been  surveyed  under  the  rectangular  system  of 
public  land  surveys,  and  their  description  can  be  con- 
formed to  that  system,  the  lands  must  be  described  by 
legal  subdivision,  section,  township,  and  range.  Where 
the  description  cannot  be  conformed  to  the  public  land 
surveys,  any  boundaries  which  do  not  so  conform  must  be 
described  by  metes  and  bounds,  giving  courses  and  dis- 
tances between  the  successive  angle  points  with  appro- 
priate ties  to  the  nearest  existing  official  survey 
corner . 

Where  an  offer  for  a noncompetitive  oil  and  gas 
lease  for  acquired  lands  contains  a defective  descrip- 
tion of  the  lands  sought  and  prior  to  lease  issuance  a 
second  offer  is  filed  correctly  describing  the  same 
lands,  the  lease  must  be  cancelled  to  the  extent  of  the 
conflict  in  the  two  offers. 

Sam_P.._J  SMS , 45  IBLA  208  (Jan.  30,  1980) 


Noncompetitive  oil  and  gas  leases  extended  beyond 
their  primary  term  pursuant  to  43  CFR  31C7.4-3  expire 
by  operation  of  law  at  the  end  of  the  extension  unless 
one  of  the  statutory  grounds  for  extension  is 
established . 

Duncan_Miller , 46  IBLA  285  (Mar.  27,  1980) 


Land  within  a known  geologic  structure  of  a pro- 
ducing oil  or  gas  field  can  only  be  leased  competitive- 
ly under  the  Mineral  Leasing  Act  of  1920,  as  amended, 

30  U.S.C.  § 226(b)  (1976),  and  a noncompetitive  offer 

for  such  lands  must  be  rejected. 


0 1 L_  A N D_ G A S_ L E AS E S — C cntinued 

NONCOMPETITIVE  LEASES — Continued 

Where  ELM  issues  an  oil  and  gas  lease  to  an  of- 
feror whose  noncompetitive  over-the-counter  offer  is 
junior  to  an  apparently  valid  previously  filed  offer, 
and  where  it  subsequently  issues  a second  conflicting 
lease  for  the  same  lands  to  the  senior  offeror,  its 
decision  cancelling  the  lease  issued  tc  the  senicr  of- 
feror will  be  vacated,  as  the  statute  governing  cil  and 
gas  leasing  cf  non-KGS  lands  dictates  that  the  person 
first  making  application  for  a lease  (the  senicr  cffer- 
or)  is  qualified  to  held  it.  Where  the  junior  offerer 
and  his  successors  in  interest  have  net  been  joined  to 
BLM's  proceedings  nor  named  as  parties  on  appeal,  the 
matter  will  be  remanded  to  BLM  with  instructions  to  al- 
low them  to  show  cause  why  the  leases  issued  pursuant 
to  the  junior  offer  should  not  be  cancelled  insofar  as 
they  conflict  with  the  senicr,  legally  superior  offer. 

Even  though  created  by  a lease  issued  to  a junior 
noncompetitive  over-the-counter  oil  and  gas  lease  offer 
in  derogation  of  the  superior  rights  tc  the  same  land 
of  a senior  offeror,  oil  and  gas  lease  rights  based  cn 
the  junior  offer  may  not  be  cancelled  where  they  have 
been  acquired  by  a bona  fide  purchaser,  and,  where  as- 
signees of  such  lease  rights  have  net  had  the  opportu- 
nity to  show  that  they  acquired  and  hold  these  rights 
as  bona  fide  purchasers,  the  matter  will  be  remanded  to 
BLM  to  allow  them  to  so  show,  and  to  allow  the  senicr 
offeror  to  show  to  the  contrary. 

George_£x_ Wcl t erx_ Jrx , 47  IBLA  396  (May  22,  196C) 


A determination  by  the  Geological  Survey  that  cer- 
tain lands  are  within  the  known  geologic  structure  of  a 
producing  oil  and  gas  field  does  not  guarantee  the  pro- 
ductive quality  of  the  lands  included  in  the  structure. 
The  boundaries  of  a known  geologic  structure  cf  a pro- 
ducing oil  and  gas  field  are  defined  for  administra- 
tive purposes  and  cannot  be  taken  as  absolutely  and 
accurately  showing  the  extent  in  each  instance  of  the 
geologic  structure  producing  oil  or  gas. 

The  fact  that  there  has  teen  a cessation  cf  pro- 
duction or  abandonment  of  wells  in  a given  field  is  net 
cf  itself  sufficient  to  warrant  a redefinition  cf  the 
structure  cr  the  revocation  of  the  classif ica t ic n cf 
the  field  in  the  absence  of  a proper  showing  that  the 
area  does  net  in  fact  contain  valuable  deposits  of  cil 
cr  gas. 

It  is  net  the  policy  of  this  Department  tc  rede- 
fine a known  geologic  structure  until  all  sands  cr  for- 
mations therein  have  been  exhausted  cr  proved  barren. 

Known  geologic  structures  are  of  two  kinds:  unde- 

fined and  defined.  The  essential  difference  between 
these  structures  is  the  formality  and  detail  cf  the 
defined  procedure  which  does  not  permit  the  necessary 
day-to-day  determinations  needed  by  the  Eureau  cf  Land 
Management  in  its  current  administration  cf  leases  and 
lease  applications. 

V££4cn_and_Rjta_ Benson , 48  IELA  64  (May  29,  198C) 


An  offeror  is  properly  disqualified  under  43  CEB 
3112.4-1  from  receiving  a noncompetitive  cil  and  gas 
lease  for  an  offer  drawn  with  the  first  priority  at  a 
simultaneous  drawing  when  he  fails  to  pay  the  first 
year's  rental  within  15  days  of  receipt  cf  notice  that 
such  payment  is  due. 

Ear l_Fx_Hart ley , 49  IELA  140  (July  30,  198C) 


LX_AX_ Waist romx_Jrx , 46  IBLA  389  (Apr.  10,  1980) 
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01 L_ A N D_G AS_LE AS ES — Continued 

NONCOMPETITIVE  LEASES — Continued 

Lands  within  a known  geologic  structure  of  a pro- 
ducing oil  or  gas  field  may  be  leased  only  after  com- 
petitive bidding  under  the  provisions  of  43  CFR  Fart 
3120,  and  a noncompetitive  oil  and  gas  lease  offer 
filed  for  such  lands  is  properly  rejected  where  during 
the  pendency  thereof  the  land  is  determined  to  be  with- 
in the  known  geologic  structure  of  a producing  oil  or 
gas  field.  The  fact  that  the  noncompetitive  offeror 
followed  all  of  the  applicable  rules  and  regulations  in 
making  the  offer  does  not  vitiate  this  conclusion. 

Pauli ne_C^_Lebsack , 50  IBIA  361  (Cct.  16,  I960) 


A determination  by  the  Geological  Survey  that  cer- 
tain lands  are  within  the  known  geologic  structure  of  a 
producing  oil  and  gas  field  does  not  guarantee  the  pro- 
ductive guality  of  the  lands  included  in  the  structure. 
The  boundaries  of  a known  geologic  structure  of  a pro- 
ducing oil  and  gas  field  are  defined  for  administra- 
tive purposes  and  cannot  be  taken  as  absolutely  and 
accurately  showing  the  extent  in  each  instance  of  the 
geologic  structure  producing  oil  or  gas. 

The  fact  that  there  has  been  a cessation  of  pro- 
duction or  abandonment  of  wells  in  a given  field  is  net 
of  itself  sufficient  to  warrant  a redefinition  of  the 
structure  or  the  revocation  of  the  classification  of 
the  field  in  the  absence  of  a proper  showing  that  the 
area  does  not  in  fact  contain  valuable  deposits  cf  oil 
or  gas. 

It  is  not  the  policy  of  this  Department  to  rede- 
fine a known  geologic  structure  until  all  sands  or  for- 
mations therein  have  been  exhausted  or  preved  barren. 

James_Muslowx_Sri , 51  I BL  A 19  (Oct.  28,  1980) 


Lands  within  a known  geologic  structure  of  a 
producing  oil  or  gas  field  may  be  leased  only  by  com- 
petitive bidding  pursuant  to  43  CFR  3120,  and  a neneem- 
petitive  oil  and  gas  lease  offer  filed  for  such  lands 
is  properly  rejected  where  either  before  cr  after  the 
filing  of  the  offer,  but  prior  to  the  issuance  of  the 
lease,  the  land  is  determined  to  be  within  the  knewn 
geologic  structure  of  a producing  oil  or  gas  field. 

Wheelerj._Tcni_Sh ueja r tA_K ath_y_Cof  f ee  , 51  IBLA  66 
(Oct.  31,  1980)  ' ' " 


Lands  within  a known  geologic  structure  of  a pro- 
ducing oil  or  gas  field  may  be  leased  only  after  com- 
petitive bidding  under  the  provisions  of  43  CFR  Fart 
3120,  and  a noncompetitive  oil  and  gas  lease  offer 
filed  for  such  lands  is  properly  rejected  where,  dur- 
ing the  pendency  thereof,  the  land  is  determined  to  be 
within  the  known  geologic  structure  of  a producing  oil 
or  gas  field.  The  fact  that  the  noncompetitive  offeror 
followed  all  of  the  applicable  rules  and  regulations  in 
making  his  offer  does  not  vitiate  this  conclusion. 

An  applicant  for  a noncompetitive  oil  and  gas 
lease  who  challenges  a determination  by  the  Geological 
Survey  that  land  is  within  the  known  geologic  structure 
of  a producing  oil  or  gas  field  has  the  burden  of  show- 
ing that  the  determination  is  in  error. 

Donn  ie_R_i_Clouse , 51  IBLA  221  (Dec.  10,  1980) 


C 1 1_ A N D_ G A S_ 1 E A S E S — Continued 
PRODUCTION 

A determination  by  the  Geological  Survey  that  cer- 
tain lands  are  within  the  known  geologic  structure  cf  a 
producing  oil  and  gas  field  does  not  guarantee  the  pro- 
ductive quality  of  the  lands  included  in  the  structure. 
The  boundaries  of  a known  geologic  structure  of  a pro- 
ducing oil  and  gas  field  are  defined  for  administra- 
tive purposes  and  cannot  be  taken  as  absolutely  and 
accurately  showing  the  extent  in  each  instance  of  the 
geologic  structure  producing  oil  or  gas. 

The  fact  that  there  has  teen  a cessation  cf  pro- 
duction or  abandonment  of  wells  in  a given  field  is  net 
of  itself  sufficient  to  warrant  a redefinition  cf  the 
structure  or  the  revocation  of  the  classification  of 
the  field  in  the  absence  of  a proper  showing  that  the 
area  does  not  in  fact  contain  valuable  deposits  of  oil 
cr  gas. 

It  is  not  the  policy  of  this  Department  to  rede- 
fine a known  geologic  structure  until  all  sands  or  for- 
mations therein  have  teen  exhausted  or  proved  barren. 

V e r_n d_ Rita_Een son , 48  IBLA  64  (May  29,  198C) 

Ja  JD.S~_.!!4slov_,_  Si  i , 51  I El  A 19  (Oct.  28,  I960) 


Where  a unit  agreement  specifies  that  a deter- 
mination as  to  whether  a well  completed  prior  tc  the 
effective  date  of  the  agreement  is  capable  of  produc- 
ing unitized  substances  in  paying  quantities  will  be 
deferred  until  an  initial  participating  area  is  estab- 
lished as  the  result  of  completion  of  a well  fer  pro- 
duction in  paying  quantities  under  the  unit  agreement, 
wells  completed  prior  to  the  effective  date  cf  the 
agreement  and  capable  cf  production  in  paying  quanti- 
ties will  net  extend  a unitized  lease  upon  which  nc 
such  well  exists. 

Energy  Trading  Inc..  50  IELA  9 (Sept.  5,  1980) 


REINSTATEMENT 

When  an  oil  and  gas  lessee  submits  the  amount  of 
rental  stated  in  a bill  rendered  by  an  authorized  of- 
ficer and  the  amount  is  found  to  be  in  error  resulting 
in  a deficiency,  generally  such  lease  shall  not  have 
automatically  terminated  for  failure  to  pay  the  annual 
rental  timely  and  new  offers  to  lease  the  lands  must  be 
rejected. 

Lucinda  E.  Ecgqs.  45  IBLA  60  (Jan.  14,  1980) 


Where  an  oil  and  gas  lessee  erroneously  transmits 
a check  for  the  annual  rental  to  the  wrong  office  cf 
the  Bureau  cf  Land  Management,  which  office  receives 
the  payment  14  days  prior  to  the  anniversary  date  tut 
takes  no  action  either  to  forward  the  check  tc  the 
proper  office  or  return  it  to  the  lessee  until  the  an- 
niversary date  of  the  lease,  a petition  for  reinstate- 
ment of  the  terminated  lease  will  be  granted  when  it  is 
established  that  the  negligence  of  ELM  employees  was  an 
equally  causative  factor  in  the  lessee's  failure  to 
timely  pay  the  rental. 

R ich  a rd_  I^Josen  t hal , 45  IEIA  146  (Jan.  23,  1980) 


The  Department  cf  the  Interior  has  no  authority  to 
reinstate  a terminated  oil  and  gas  lease  where  the  full 
rental  has  not  teen  paid  within  20  days  after  the  date 
of  termination. 


l®H£6CO_Cil_C0.  , 46  IELA  33  (Feb.  20,  I960) 


oi L_ ft N D_G AS_L E A S ES  — Con  t i n ue  d 
REINSTATEMENT — Continued 

Under  30  U.S.C.  § 188(c)  (1976),  the  Secretary  cf 

the  Interior  has  no  authority  to  reinstate  an  oil  and 
gas  lease  terminated  by  operation  of  law  for  failure  to 
make  timely  payment  of  rental,  unless  rental  payment  is 
tendered  at  the  proper  office  within  20  days  after  the 
due  date. 

The  Secretary  may  reinstate  a lease  terminated  by 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  of  rental  due  where 
it  is  shown  to  the  satisfaction  of  the  Secretary  that 
such  failure  was  either  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence  on  the  part  of  the  lessee. 
30  U.S.C.  $ 188(c)  (1976).  Reasonable  diligence  nor- 

mally reguires  sending  or  delivering  payments  suffi- 
ciently in  advance  of  the  anniversary  date  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.  43  CFR  3108.2-1  (c)  (2). 

Where  the  failure  to  pay  rental  on  or  before  the 
anniversary  date  of  a lease  is  attributable  to  a com- 
puter error  in  the  mailing  system,  neither  reasonable 
diligence  nor  justification  is  shown  to  support  a peti- 
tion for  reinstatement. 

Reliance  on  receipt  of  a courtesy  notice  from  the 
Bureau  of  Land  Management  does  not  justify  late  payment 
and  therefore  permit  reinstatement  of  an  cil  and  gas 
lease  terminated  for  failure  to  pay  rental  timely. 

Melbour  ne_Conce_pt_Prof  it_  Shari  ng_Tr  us  t_t_Jcseph_F . 

F ia t ox_Ca r l_Gera r d , 46  I BL A 87  (Feb.  28,  198C) 


A lease  terminated  automatically  for  untimely 
payment  of  annual  rental  may  be  reinstated  only  upon 
proof  that  reasonable  diligence  was  exercised,  or  that 
the  lack  of  diligence  was  justified.  In  the  absence 
of  such  proof,  a petition  for  reinstatement  is  prop- 
erly denied.  Reasonable  diligence  ordinarily  reguires 
mailing  the  payment  sufficiently  in  advance  of  the  an- 
niversary date  to  account  for  normal  delays  in  the 
collection,  transmittal,  and  delivery  of  the  mail. 
Untimely  payment  of  the  annual  rental  may  be  justified 
if  proximately  caused  by  extenuating  circumstances  out- 
side the  lessee's  control  which  occurred  at  or  near  the 
anniversary  date  of  the  lease. 

Placing  payment  for  annual  rental  for  an  oil  and 
gas  lease  in  a residential  mailbox  for  posting  by  the 
Postal  Service  without  later  checking  to  insure  that 
the  payment  was  picked  up  does  not  constitute  reason- 
able diligence,  especially  when  the  lessee's  regular 
mail  delivery  is  to  a different  address.  Failure  of 
the  payment  to  then  be  timely  made  is  not  justified, 
even  though  the  Postal  Service  admittedly  was  not  mak- 
ing regular  stops  at  that  mailbox,  because  timely  pay- 
ment was  still  within  the  lessee's  control  through  the 
exercise  of  reasonable  diligence. 

Harold  W.  Fullerton.  46  I EL  A 116  (Feb.  29,  1980) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  and  gas  in  paying  guantities 
automatically  terminates  if  the  lessee  fails  to  pay  the 
annual  rental  on  or  before  the  anniversary  date  of  the 
lease.  A terminated  lease  can  be  reinstated  only  if, 
among  other  reguirements,  the  lessee  shows  his  failure 
to  pay  on  time  was  either  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence. 

Reasonable  diligence  reguires  mailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  collection,  transmit- 
tal, and  delivery  of  the  mail.  Mailing  the  rental  in 
Philadelphia,  Pennsylvania,  2 days  before  it  is  due  in 


OIL  AND  GAS  LIASES — Continued 
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Cheyenne,  Wyoming,  does  net  constitute  reasonable 
diligence. 

In  order  for  the  failure  to  make  timely  payment  cf 
the  rental  justifiable,  the  failure  must  be  caused  by 
factors  outside  the  lessee's  control  which  were  the 
proximate  cause  of  the  failure.  Traveling  away  from 
home  during  the  latter  part  of  July  when  payment  is  due 
Aug.  1 will  not  justify  late  payment. 

Harry  Zaslcw.  46  IELA  217  (Mar.  27,  1980) 


An  oil  and  gas  lease  on  which  there  is  nc  well 
capable  cf  producing  cil  and  gas  in  paying  guantities 
automatically  terminates  if  the  lessee  fails  tc  pay  the 
annual  rental  cn  or  before  the  anniversary  date  cf  the 
lease.  A terminated  lease  can  be  reinstated  cnly  if, 
among  other  reguirements,  the  lessee  shews  his  failure 
to  pay  on  time  was  either  justifiable  or  net  due  to  a 
lack  of  reasonable  diligence. 

Reasonable  diligence  reguires  mailing  the  rental 
payment  sufficiently  in  advance  cf  the  anniversary  date 
to  account  for  normal  delays  in  collection,  transmit- 
tal, and  in  delivery  cf  the  mail.  Mailing  the  rental 
in  Eallas,  Texas,  2 days  before  it  is  due  across  the 
country  in  Silver  Spring,  Maryland,  does  net  constitute 
reasonable  diligence. 

E0b_W._SC0tt , 46  IEIA  254  (Mar.  27,  198C) 


Under  3C  U.S.C.  § 188(c)  (1976),  the  Secretary  of 

the  Interior  lacks  authority  to  reinstate  an  cil  and 
gas  lease  terminated  by  operation  of  law  for  failure  tc 
pay  rental  timely,  unless  rental  payment  is  paid  within 
20  days  of  the  due  date. 

Assuming  arguendo,  that  the  Eepartment  had  author- 
ity otherwise  to  reinstate  a terminated  oil  and  gas 
lease  under  30  U.S.C.  § 188(c)  (1976),  where  there  has 

been  late  payment  of  rental,  it  could  net  do  sc  where 
reasonable  diligence  was  not  shown  nor  a justifiable 
excuse  given  for  the  failure  to  exercise  such  dili- 
gence. Generally,  a lessee  will  not  be  deemed  tc  have 
exercised  reasonable  diligence  where  payment  is  trans- 
mitted after  the  due  date.  No  justifiable  excuse 
arises  where  an  assignee  of  the  lease  relies  cn  tbe 
assignor  for  payment,  where  a lessee  relies  on  receipt 
cf  a courtesy  hilling  notice  from  the  Bureau  cf  land 
Management,  or  where  a lessee  was  uninformed  of  the 
rental  payment  reguirements. 

Alice  M._Conte_,  Eh.yl.1  is_Lagie  Zehr,  46  IEIA  312  (Apr.  4, 

39  8 0 ) 


Under  30  U.S.C.  § 188(c)  (1976)  the  Secretary  cf 

the  Interior  has  no  authority  to  reinstate  an  cil  and 
gas  lease  terminated  by  operation  of  law  for  failure  to 
make  timely  payment  unless  payment  is  tendered  at  tbe 
proper  office  within  20  days  after  the  due  date. 

Administratcr  cf  Estate  of_Va  lent  ine_M  ._C_jG  rad  y , 

47  ill A~ 8 3 -(AprT~21,~198  0) 

Jaf|es_Valjalo,  50  IEIA  256  (Sept.  30,  I960) 

Frank  Eursua.  50  IELA  259  (Sept.  30,  1980) 
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Reasonable  diligence  generally  teguires  mailing 
the  rental  payment  sufficiently  in  advance  of  the  an- 
niversary or  due  date  to  account  for  normal  delays  in 
collection,  transmittal,  and  delivery  of  the  mail. 
Mailing  the  rental  payment  on  the  anniversary  date  of 
the  lease  does  not  constitute  reasonable  diligence. 

Under  30  U.S.C.  5 188(c)  (1976)  and  43  CFR 

3108.2-1  (c)  , the  Department  has  no  authority  to  rein- 
state an  oil  and  gas  lease  terminated  by  cperaticn  of 
law  for  failure  to  make  timely  payment  of  annual  rental 
unless  rental  payment  has  been  made  or  tendered  within 
20  days  of  the  due  date. 

nd_Era_Twe te n , 47  IBIA  180  (May  7,  1980) 


An  oil  and  gas  lease  terminated  automatically  by 
operation  of  law  for  failure  to  pay  rental  timely  when 
the  rental  check,  although  timely  received  by  the  ap- 
propriate BLM  office,  is  not  honored  by  the  hank  upon 
which  it  is  drawn,  when  presented  for  payment. 

An  oil  and  gas  lease  terminated  for  nonpayment 
of  rental  may  be  reinstated  under  30  U.S.C.  § 188(c) 
(1976)  only  if  the  failure  to  pay  was  either  justifi- 
able or  not  due  to  a lack  of  reasonable  diligence  on 
the  part  of  the  lessee.  Where  a lessee  submits  his 
rental  check  timely,  but  the  check  is  nonnegctiable 
because  insufficient  funds  are  on  deposit  in  the  par- 
ticular bank  when  the  check  is  presented  for  payment, 
the  lessee  has  not  exercised  reasonable  diligence. 

Where  the  lessee  provides  no  evidence  that  the  rental 
check  was  dishonored  through  the  fault  of  someone  other 
than  the  lessee,  there  is  no  basis  for  reinstatement 
of  the  lease.  In  no  case  may  the  lease  be  reinstated 
where  the  rental  payment  is  not  tendered  within  2C  days 
following  the  anniversary  date  of  the  lease. 

Deane_Ai_Dunham , 48  I BL A 7 (May  27,  1980) 


A lessee  whose  oil  and  gas  leases  terminated  by 
operation  of  law  for  failure  to  pay  rental  timely  may 
be  found  to  have  exercised  "reasonable  diligence"  in 
mailing  the  rental  payments  on  Oct.  29  when  they  were 
due  on  Nov.  1,  and  the  leases  should  therefore  be 
granted  reinstatement. 

Poi_Energ2x_lD£i * 48  IBIA  197  (June  9,  1980) 


The  Department  is  without  authority  to  reinstate  an 
oil  and  gas  lease  terminated  automatically  by  operation 
of  law  for  failure  to  pay  annual  rental  timely  where 
the  lessee  fails  to  submit  the  entire  amount  due  within 
20  days  of  the  anniversary  date  of  the  lease,  regard- 
less of  alleged  extenuating  circumstances  which  might 
otherwise  constitute  grounds  for  reinstatement. 

O^v id_Faske n , 48  IBLA  258  (June  26,  1980) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  production  terminates  by  operation  of  law 
if  the  annual  rental  payment  is  not  actually  received 
by  the  proper  Eureau  of  Land  Management  State  Office 
on  or  before  the  anniversary  date. 

There  is  no  authority  to  reinstate  an  oil  and  gas 
lease  automatically  terminated  by  operation  of  law  for 
failure  to  pay  rental  when  due  if..the  rental  is  net 
tendered  or  paid  within  20  days  after  the  anniversary 
date  of  the  lease. 

Stef an_Demsko,  49  IBLA  14  (July  15,  1980) 
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Reasonable  diligence  normally  reguires  mailing  the 
rental  payment  sufficiently  in  advance  of  the  anniver- 
sary date  to  account  for  normal  delays  in  collection, 
transmittal,  and  delivery  of  the  mail.  Mailing  the  ren- 
tal in  Hollywood,  California,  2 days  before  it  is  due 
in  Cheyenne,  Wyoming,  does  not  constitute  reasonable 
diligence . 

I°S£_ Mi_ Keege 1 , 49  I EL  A 106  (July  28,  198C) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  production  terminates  by  cperaticn  of  law  if 
the  annual  rental  payment  is  not  actually  received  by  the 
proper  Eureau  of  Land  Management  State  Office  on  cr  tefcie 
the  anniversary  date. 

A terminated  oil  and  gas  lease  may  be  reinstated 
only  if  the  failure  to  make  timely  payment  was  either 
justifiable,  i_.e_.,  due  to  events  outside  the  lessee's 
control,  or  not  due  to  a lack  of  reasonable  diligence. 
Reasonable  diligence  generally  reguires  sending  the 
payment  sufficiently  in  advance  of  the  due  date  to 
account  for  normal  delays  in  the  collection,  transmit- 
tal, and  delivery  of  the  payment.  Failing  rental  pay- 
ment the  day  it  was  due  does  not  constitute  reasonable 
diligence. 

The  postmark  date  of  a rental  payment  for  an  cil 
and  gas  lease  is  generally  deemed  to  be  the  date  of 
mailing,  unless  there  is  satisfactory  corroborating 
evidence  to  support  the  lessee's  assertion  that  the 
mailing  occurred  at  a date  earlier  than  indicated  by 
the  postmark. 

Kenneth_W._Macek,  49  IBLA  153  (July  30,  I960) 


Failure  to  pay  the  annual  rental  for  an  cil  and 
gas  lease  on  or  before  the  anniversary  date  results  in 
the  automatic  termination  of  the  lease  by  operation  of 
law.  A lease  may  be  reinstated  if  the  failure  tc  pay 
the  rental  was  either  justifiable  or  not  due  to  a lack 
of  reasonable  diligence  on  the  part  of  the  lessee. 

30  U.S.C.  S 188  (c)  (1976)  . 

Reasonable  diligence  normally  reguires  sending 
the  payment  sufficiently  in  advance  of  the  due  date  to 
account  for  normal  delays  in  the  collection,  transmit- 
tal, and  delivery  of  the  payment.  When  rental  payment 
for  an  oil  and  gas  lease  was  mailed  after  the  date  it 
is  due,  there  was  no  basis  for  reinstating  the  lease 
because  of  reasonable  diligence. 

In  order  for  the  failure  to  pay  oil  and  gas  lease 
rental  timely  to  be  considered  justifiable,  generally 
it  must  be  caused  by  factors  outside  the  lessee's  con- 
trol, which  were  the  proximate  cause  of  the  failure. 

A lessee's  ignorance  of  the  law  and  regulations  ard 
reliance  on  the  insurance  business  practice  of  a grace 
period  is  not  a justifiable  excuse. 

John_  Jj._0^Lou^  hi  in , 5C  IBLA  50  (Sept.  15,  1980) 


An  oil  and  gas  lease  on  which  there  is  nc  well 
capable  cf  producing  cil  and  gas  in  paying  guantities 
automatically  terminates  if  the  lessee  fails  tc  pay  the 
annual  rental  cn  or  before  the  anniversary  date  cf  the 
lease.  A terminated  lease  can  be  reinstated  only  if, 
ameng  other  reguirements , the  lessee  shows  his  failure 
to  pay  on  time  was  either  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence. 

Reasonable  diligence  reguires  mailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  collection,  transmit- 
tal, and  delivery  of  the  mail.  Mailing  the  rental  in 
Coral  Springs,  Florida,  2 days  before  it  is  due  in 
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Santa  Fe,  New  Mexico,  does  not  constitute  reasonable 
diligence. 

In  order  for  the  failure  to  make  timely  payment  cf 
the  rental  justifiable,  the  failure  must  be  caused  by 
factors  outside  the  lessee's  control  which  were  the 
proximate  cause  of  the  failure.  Traveling  away  from 
home  during  the  latter  part  of  September  when  payment 
is  due  October  1 will  not  justify  late  payment. 

M el v i n_Di_G u t t ma n , 51  IBLA  53  (Oct.  31,  1580) 


The  applicable  statute  limits  the  authority  of  the 
Department  of  the  Interior  in  reinstating  leases  cnly 
to  those  situations  where  it  is  shown  that  the  failure 
to  pay  the  rental  timely  was  either  justifiable  cr  net 
due  to  a lack  of  reasonable  diligence.  Reasonable  dil- 
igence normally  requires  sending  or  delivering  payment 
to  the  proper  office  sufficiently  in  advance  of  the 
anniversary  date  to  account  for  normal  delays  in  the 
collection,  transmittal,  and  delivery  of  the  payment. 
Late  payment  of  the  rental  is  justifiable  only  where 
failure  to  make  timely  payment  is  the  result  of  causes 
beyond  the  control  of  the  lessee,  and  simple  inadver- 
tence in  mailing  the  payment  to  the  wrong  office  does 
not  justify  failure  to  send  timely  payment  to  the 
proper  office. 

Monsanto_Coi,  51  IBLA  271  (Dec.  15,  1980) 


A lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  cr  that  lack 
of  diligence  was  justified.  In  the  absence  of  such 
proof,  a petition  for  reinstatement  is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
the  payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.  Submission  of  a 
deficient  payment,  even  though  received  in  advance  of 
the  due  date,  does  not  constitute  reasonable  diligence. 

Untimely  payment  of  the  annual  rental  may  be 
justified  if  proximately  caused  by  extenuating  circum- 
stances outside  the  lessee's  control  which  occurred  at 
or  near  the  anniversary  date  of  the  lease.  No  justi- 
fiable excuse  arises  where  a discrepancy  as  to  total 
acreage  exists  between  the  parcel  listing  and  lease, 

BLM  notifies  the  lessee  at  his  address  of  record  cf  the 
correct  amount  and  the  notice  is  returned  as  not  deliv- 
erable, and  the  lessee,  relying  on  the  advice  of  his 
leasing  service  and  landman,  submits  the  incorrect 
amount. 

V ir gi l_T_i_H a r tgu ist , 51  IBLA  356  (Dec.  29,  1980) 


RENEWALS 

Where  an  applicant  fer  an  oil  and  gas  renewal  lease 
under  30  U.S.C.  § 223  (1976)  requests  to  be  advised  of 
additional  requirements  but  the  Bureau  of  Land  Manage- 
ment fails  to  notify  applicant  of  rent  due,  failure  tc 
submit  rental  before  expiration  of  existing  lease  does 
not  mandate  denial  of  the  application  and  3C  U.S.C. 

§ 188  (1976)  is  not  applicable. 

Keoh  anei_Inc_._1_et_ali , 50  IBLA  249  (Sept.  30,  1980) 


OIL  AND  GAS  LEASES  — C c n t i n u e d 
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Under  43  CFR  313C.2-1,  rental  fer  ncnccmpe t i ti ve 
oil  and  gas  leases  for  acquired  lands  in  which  the 
United  States  cwns  an  undivided  fractional  interest  is 
payable  at  the  same  rate  as  provided  for  full  acreage 
leases  and  net  prorated. 

WilflSfLIUcmis,  45  iela  230  (Feb.  4,  I960) 


Where  an  oil  and  gas  lessee  pays  his  annual  rertal 
on  cr  before  the  anniversary  date  of  the  lease  in  ac- 
cordance with  an  erroneous  bill  issued  by  the  Eureau  cf 
land  Management,  the  lease  will  not  automatically  ter- 
minate unless  lessee  fails  to  pay  the  deficiency  within 
the  period  prescribed  in  a notice  of  deficiency  serf  by 
ELM.  30  U.S.C.  § 188(b)  (1976);  43  CFR  31C6 . 2-1 (b) . 

C.S.V.  Oil  Exploration  Co..  45  IELA  393  (Feb.  13,  198C) 


Where,  in  a drawing  of  simultaneously  filed  cil 
and  gas  lease  offers,  the  first-drawn  applicant  fails 
to  submit  his  advance  rental  within  15  days  after  -no- 
tice, as  prescribed  by  43  CFR  3112.4-1,  disqu al  if  ica- 
ticn  is  automatic,  and  the  right  cf  the  next  drawee  to 
receive  first  consideration  attaches  eo  ins t a j t e . 

Zenith  S.  Merritt.  46  IELA  24  (Feb.  20,  I960) 


A noncompetitive  oil  and  gas  lease  on  which  there 
is  no  well  capable  of  production  automatically  termi- 
nates by  operation  of  law  where  the  rental  payment  by 
the  lessee  on  or  before  the  due  date  is  deficient  by 
more  than  $10  or  5 percent. 

Tennecg_Cil_Cq. , 46  IELA  33  (Feb.  20,  198C) 


The  Secretary  may  reinstate  a lease  terminated  by 
operation  of  law  for  failure  tc  pay  on  cr  before  the 
anniversary  date  the  full  amount  of  rental  due  where 
it  is  shewn  to  the  satisfaction  of  the  Secretary  that 
such  failure  was  either  justifiable  or  net  due  to  a 
lack  of  reasonable  diligence  on  the  part  cf  the  lessee. 
30  U.S.C.  § 188(c)  (1976).  Reasonable  diligence  nor- 

mally requires  sending  or  delivering  payments  suffi- 
ciently in  advance  of  the  anniversary  date  tc  acccunt 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.  43  CFR  3108.2-1  (c)  (2). 

Where  the  failure  to  pay  rental  cn  or  before  tbe 
anniversary  date  cf  a lease  is  attributable  tc  a com- 
puter error  in  the  mailing  system,  neither  reascnable 
diligence  nor  justification  is  shown  to  support  a peti- 
tion for  reinstatement. 

Reliance  cn  receipt  of  a courtesy  notice  from  the 
Eureau  of  land  Management  does  net  justify  late  payment 
and  therefore  permit  reinstatement  cf  an  oil  and  gas 
lease  terminated  for  failure  to  pay  rental  timely. 

Melbourne  Concept  Profit  Sharing  Trust.  Jdseph  F. 

F iaIs.£_Carl_Gerard , 46  IELA  87  (Feb.  28^  198C) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capatle  cf  producing  cil  and  gas  in  paying  quantities 
automatically  terminates  if  the  lessee  fails  tc  pay  the 
annual  rental  cn  or  before  the  anniversary  date  cf  the 
lease.  A terminated  lease  can  be  reinstated  only  if, 
among  other  requirements,  the  lessee  shews  his  failure 
to  pay  on  time  was  either  justifiable  or  net  due  to  a 
lack  of  reasonable  diligence. 

Reasonable  diligence  requires  mailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary  date 
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to  account  for  normal  delays  in  collection,  transmit- 
tal, and  delivery  of  the  mail.  Mailing  the  rental  in 
Philadelphia,  Pennsylvania,  2 days  before  it  is  due  in 
Cheyenne,  Wyoming,  does  not  constitute  reasonable 
diligence. 

43  CFR  3108. 2-1  (a)  requires  the  lessee  "to  pay" 
the  rental  on  or  before  the  due  date.  This  regulation 
contemplates  receipt  of  the  remittance  by  BLM  as  the 
date  for  paying  the  rental  rather  than  the  date  of 
mailing  of  the  payment  or  the  date  on  which  the  pay- 
ment is  postmarked. 

In  order  for  the  failure  to  make  timely  payment  of 
the  rental  justifiable,  the  failure  must  be  caused  by 
factors  outside  the  lessee's  control  which  were  the 
proximate  cause  of  the  failure.  Traveling  away  from 
home  during  the  latter  part  of  July  when  payment  is  due 
Aug.  1 will  not  justify  late  payment. 

Harry_Zaslo w , 46  I BLA  217  (Mar.  27,  1980) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
automatically  terminates  if  the  lessee  fails  to  pay  the 
annual  rental  on  or  before  the  anniversary  date  of  the 
lease.  A terminated  lease  can  be  reinstated  only  if, 
among  other  requirements,  the  lessee  shows  his  failure 
to  pay  on  time  was  either  justifiable  or  net  due  to  a 
lack  of  reasonable  diligence. 

Reasonable  diligence  requires  mailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  collection,  transmit- 
tal, and  in  delivery  of  the  mail.  Mailing  the  rental 
in  Dallas,  Texas,  2 days  before  it  is  due  across  the 
country  in  Silver  Spring,  Maryland,  does  not  constitute 
reasonable  diligence. 

Bob  W.  Scott.  46  IBLA  254  (Mar.  27,  1980) 


The  lessee  of  an  oil  and  gas  lease,  issued  after 
Sept.  2,  1960,  which  has  reached  the  end  cf  its  primary 
term,  must  submit  the  rental  for  the  first  year  of  an 
anticipated  extended  term  under  30  U.S.C.  5 226(e) 

(1976)  on  or  before  the  regular  anniversary  date  of  the 
lease.  Failure  to  submit  the  rental  timely  results  in 
the  automatic  termination  of  the  lease  by  operation  cf 
law  under  30  U.S.C.  § 188(b)  (1976).  Where  the  lessee 

shows  that  his  failure  to  pay  rental  timely  is  justifi- 
able, he  pays  the  reguired  rental  within  20  days  after 
the  due  date,  excluding  the  normal  business  days  the 
office  is  closed  due  to  snowstorms,  and  he  otherwise 
complies  with  statutory  and  regulatory  requirements, 
he  is  entitled  to  reinstatement  of  his  lease  under 
30  U.S.C.  § 188 (c)  (1976) . 

Waster n_Reserves_Oil_Coi , 46  IBLA  295  (Mar.  31,  1980) 


Under  30  U.S.C.  § 188(c)  (1976),  the  Secretary  of 

the  Interior  lacks  authority  to  reinstate  an  oil  and 
gas  lease  terminated  by  operation  of  law  for  failure  to 
pay  rental  timely,  unless  rental  payment  is  paid  within 
20  days  of  the  due  date. 

Assuming  arguendo,  that  the  Department  had  author- 
ity otherwise  to  reinstate  a terminated  oil  and  gas 
lease  under  30  U.S.C.  § 188(c)  (1976),  where  there  has 

been  late  payment  of  rental,  it  could  not  do  so  where 
reasonable  diligence  was  not  shown  nor  a justifiable 
excuse  given  for  the  failure  to  exercise  such  dili- 
gence. Generally,  a lessee  will  not  be  deemed  to  have 
exercised  reasonable  diligence  where  payment  is  trans- 
mitted after  the  due  date.  No  justifiable  excuse 
arises  where  an  assignee  cf  the  lease  relies  on  the 
assignor  for  payment,  where  a lessee  relies  on  receipt 
of  a courtesy  billing  notice  from  the  Bureau  of  Land 
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Management,  or  where  a lessee  was  uninformed  of  the 
rental  payment  requirements. 

Alice  M._Conte_,  Phyllis  Lane  ^ehr,  46  IEIA  312  (Apr.  4, 
1 98  OT  ~ 


Where  the  Department,  through  a duly  promulgated 
regulation,  has  increased  the  rental  rate  on  all  rcr- 
ccmpetitive  oil  and  gas  leases  issued  after  a speci- 
fied date,  the  increased  rate  is  applicable  tc  leases 
to  be  issued  subsequent  to  that  date  for  over-the- 
counter  offers  filed  prior  to  the  effective  date  cf 
the  regulation. 

3h0Bas_Cc nne 11 , 46  IBLA  331  (Apr.  4,  1S8C) 


The  automatic  termination  provision  cf  3C  U.S.C. 

5 188  (b)  (1976)  is  applicable  to  a lease  whose  lands 

formed  part  cf  a unit  upon  which  production  has  at  all 
times  been  maintained,  but  were  thereafter  eliminated 
therefrom  and  simultaneously  segregated  by  reason  of 
their  inclusion  in  a second  unit,  since  terminated. 

Eass  Enterprises  Production  Co..  47  IEIA  53  (Apr.  14, 
1980) 


Under  3C  U.S.C.  § 188(c)  (1976)  the  Secretary  cf 

the  Interior  has  no  authority  tc  reinstate  an  oil  and 
gas  lease  terminated  by  operation  of  law  for  failure  to 
make  timely  payment  unless  payment  is  tendered  at  the 
proper  office  within  20  days  after  the  due  date. 

Administrate!  cf  Estate  of  Valentine  M.  O'Grad ^ , 

4 7 IEIA- 8 3 "(Apr.  2™19  807 

3 £ 3J!iS_Bui549  # 50  IBLA  259  (Sept.  30,  I960) 


An  oil  and  gas  lease  terminated  automatically  by 
operation  of  law  for  failure  to  pay  rental  timely  when 
the  rental  check,  although  timely  received  by  the  ap- 
propriate ELM  office,  is  not  honored  by  the  tank  upon 
which  it  is  drawn,  when  presented  for  payment. 

An  oil  and  gas  lease  terminated  for  nonpayment 
of  rental  may  be  reinstated  under  30  U.S.C.  § 186(c) 
(1976)  only  if  the  failure  to  pay  was  either  justifi- 
able or  not  due  to  a lack  of  reasonable  diligence  cn 
the  part  of  the  lessee.  Where  a lessee  submits  his 
rental  check  timely,  tut  the  check  is  nc nne gc t ia b le 
because  insufficient  funds  are  on  deposit  in  the  par- 
ticular tank  when  the  check  is  presented  fer  payment, 
the  lessee  has  not  exercised  reasonable  diligence. 

Where  the  lessee  provides  no  evidence  that  the  rental 
check  was  dishonored  through  the  fault  cf  someone  ether 
than  the  lessee,  there  is  no  basis  for  reinstatement 
of  the  lease.  In  no  case  may  the  lease  be  reinstated 
where  the  rental  payment  is  not  tendered  within  2C  days 
following  the  anniversary  date  cf  the  lease. 

Dunham,  98  IBLA  7 (May  27,  I960) 


Where  an  offer  is  drawn  No.  1 in  a simultaneous 
oil  and  gas  lease  drawing  and  the  offeror  is  notified 
by  ELM  that  the  rental  due  is  $1,863,  the  offer  will 
be  disqualified  under  43  CFR  3112.4-1  when  the  offerer 
submits  a check  for  only  $1,836  within  the  time 
required,  but  fails  to  submit  the  $27  deficiency  within 
the  allowed  time. 

ward_Gcodman , 48  I E L A 152  (June  9,  1980) 
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An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  production  terminates  automatically  by  oper- 
ation of  law  if  the  lessee  pays  only  50  percent  cf  the 
annual  rental  due  on  or  before  the  anniversary  date  of 
the  lease,  and  where  this  deficient  payment  did  net 
result  from  any  incorrect  information  in  a rental  bill 
or  decision. 

A delay  by  BLM  in  notifying  an  oil  and  gas  lessee 
that  his  lease  has  terminated  because  he  has  failed  to 
pay  all  of  the  rental  due  on  or  before  the  anniversary 
date  of  the  lease  does  not  extend  the  viability  of  the 
lease  in  order  to  allow  him  to  pay  the  balance  of  the 
rental,  as  the  lease  had  already  terminated  automatic- 
ally by  operation  of  law,  without  any  administrative 
act,  deed,  or  decision. 

D§Fid_Faske n , 48  I BLA  258  (June  26,  1980) 


Where  an  offer  is  drawn  No.  1 in  a simultaneous 
oil  and  gas  lease  drawing  and  the  offeror  is  notified 
by  BLM  that  the  rental  is  due  within  15  days  from  the 
receipt  of  notice  that  such  payment  is  due,  the  offer 
will  be  disqualified  under  43  CFR  3112.4-1  when  the 
rental  is  not  received  in  the  proper  office  within 
15  days  from  the  receipt  of  notice  that  such  payment 
is  due. 

Where  payment  must  be  accomplished  within  a spe- 
cific number  of  days  from  receipt  of  notice,  that  num- 
ber includes  holidays  and  weekends  which  occur  in  the 
interim  unless  it  is  provided  otherwise. 

Gordon  E.  Jacober.  49  IBLA  91  (July  22,  1980) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  if  the  lessee  fails  tc  pay  the 
annual  rental  on  or  before  the  anniversary  date  of  the 
lease . 

Placing  a check  for  annual  rental  for  oil  and  gas 
leases  in  the  mails  does  not  constitute  "payment"  of 
annual  rental.  Rather,  the  lessee  must  cause  the  rental 
to  be  received  by  the  office  administering  her  leases, 
and,  until  such  time  as  it  is  received,  nc  "payment"  cf 
annual  rental  has  occurred.  Placing  a check  for  annual 
rental  for  oil  and  gas  leases  in  the  mails  dees  not  con- 
stitute a tender  of  payment  of  annual  rental  within  the 
meaning  of  43  CFR  3108.2-1  (c).  Rather,  a lessee  makes 
a tender  of  payment  only  when  she  submits  payment  to 
the  BLM  office  administering  her  leases  and  when  ELM 
has  the  opportunity  either  to  receive  or  decline  it. 

Reasonable  diligence  normally  requires  mailing  the 
rental  payment  sufficiently  in  advance  of  the  anniver- 
sary date  to  account  for  normal  delays  in  collection, 
transmittal,  and  delivery  of  the  mail.  Mailing  the  ren- 
tal in  Hollywood,  California,  2 days  before  it  is  due 
in  Cheyenne,  Wyoming,  does  not  constitute  reasonable 
diligence. 

Rose  M.  Keegel.  49  IBLA  106  (July  28,  198C) 


An  offeror  is  properly  disqualified  under  43  CFR 
3112.4-1  from  receiving  a noncompetitive  cil  and  gas 
lease  for  an  offer  drawn  with  the  first  priority  at  a 
simultaneous  drawing  when  he  fails  to  pay  the  first 
year's  rental  within  15  days  of  receipt  of  notice  that 
such  payment  is  due. 
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Failure  tc  pay  the  annual  rental  fer  at  cil  and 
gas  lease  cn  or  before  the  anniversary  date  results  in 
the  automatic  termination  of  the  lease  ty  operation  cf 
law.  A lease  may  be  reinstated  if  the  failure  to  pay 
the  rental  was  either  justifiable  or  not  due  to  a lack 
cf  reasonable  diligence  on  the  part  cf  the  lessee. 

30  U.S.C.  § 168(c)  (1976)  . 

Reasonable  diligence  normally  requires  sending 
the  payment  sufficiently  in  advance  of  the  due  date  tc 
account  for  normal  delays  in  the  collection,  transmit- 
tal, and  delivery  of  the  payment.  When  rental  payment 
for  an  oil  and  gas  lease  was  mailed  after  the  date  it 
is  due,  there  was  no  basis  for  reinstating  the  lease 
because  cf  reasonable  diligence. 

In  order  for  the  failure  to  pay  oil  and  gas  lease 
rental  timely  to  be  considered  justifiable,  generally 
it  must  be  caused  by  factors  outside  the  lessee's  con- 
trol, which  were  the  proximate  cause  cf  the  failure. 

A lessee's  ignorance  cf  the  law  and  regulations  and 
reliance  on  the  insurance  business  practice  cf  a grace 
period  is  net  a justifiable  excuse. 

Joh  n_  J_._CJ.  Icu^  hlin , 50  I ELA  50  (Sept.  15,  156C) 


Where  the  Geological  Survey  has  determined  that  any 
part  of  the  lands  described  in  a nc neem pe t i t i v e cil  and 
gas  lease  is  within  an  undefined  known  geologic  struc- 
ture, the  lessee  is  required  to  pay  increased  rental  in 
accordance  with  43  CFR  310  3. 3—  2(b)  (1). 

C02;IlV;Act  icnx_Inci , 50  IBLA  54  (Sept.  15,  18EC) 


Where  an  applicant  for  an  oil  and  gas  renewal  lease 
under  30  D.S.C.  s 223  (1976)  requests  tc  be  advised  cf 
additional  requirements  but  the  Eureau  cf  land  fanage- 
ment  fails  to  notify  applicant  of  rent  due,  failure  tc 
submit  rental  before  expiration  of  existing  lease  dees 
not  mandate  denial  of  the  application  and  3C  U.S.C. 

§ 188  (1976)  is  not  applicable. 

Keohane,  Inc.,  et  al..  50  IEL A 249  (Sept.  30,  1980) 


The  fact  that  there  has  been  a cessaticn  of  pro- 
duction or  abandonment  of  wells  in  a given  field  is  ret 
of  itself  sufficient  to  warrant  a redefiniticn  cf  the 
structure  or  the  revocation  of  the  classif icaticn  of 
the  field  in  the  absence  of  a proper  shewing  that  the 
area  does  net,  in  fact,  contain  valuable  deposits  of 
cil  or  gas.  It  is  not  the  policy  of  this  Eepartment 
to  redefine  a known  geologic  structure  until  all  sands 
or  formations  therein  have  been  exhausted  or  proven 
barren. 

Where  the  Geological  Survey  has  determined  that 
any  part  of  the  lands  described  in  a ncncc m pe t i t i ve 
oil  and  gas  lease  is  within  an  undefined  known  geologic 
structure,  vthe  lessee  is  required  to  pay  increased 
rental  in  accordance  with  43  CFR  3103. 3—2  (b)  (1)  . 

The  Secretary  may  waive  rental  requirements  cn  a 
leasehold  in  order  to  encourage  the  greatest  ultimate 
recovery  of  oil  and  gas  and  in  the  interest  cf  ccrser- 
vation  whenever  he  determines  it  necessary  to  promote 
development  or  finds  that  the  leases  cannct  he  suc- 
cessfully operated  under  the  terms  provided  therein. 

43  CFR  31C3.3-7. 

SID,  50  IBLA  262  (Sept.  30,  1980) 


Earl  F.  Hartley.  49  IBLA  140  (July  30,  1980) 
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The  payment  of  advance  rental  in  connection  with 
an  oil  and  gas  lease  offer  and  the  acceptance  of  such 
payment  by  the  Bureau  of  Land  Management  do  not  create 
a binding  obligation  on  the  Bureau  to  issue  an  oil  and 
gas  lease. 

James  Muslow^  Sr..  51  IBLA  19  (Oct.  28,  1980) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  and  gas  in  paying  guantities 
automatically  terminates  if  the  lessee  fails  to  pay  the 
annual  rental  on  or  before  the  anniversary  date  of  the 
lease.  A terminated  lease  can  be  reinstated  only  if, 
among  other  requirements,  the  lessee  shows  his  failure 
to  pay  on  time  was  either  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence. 

Reasonable  diligence  reguires  mailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  collection,  transmit- 
tal, and  delivery  of  the  mail.  Mailing  the  rental  in 
Coral  Springs,  Florida,  2 days  before  it  is  due  in 
Santa  Fe,  New  Mexico,  does  not  constitute  reasonable 
diligence. 

In  order  for  the  failure  to  make  timely  payment  of 
the  rental  justifiable,  the  failure  must  be  caused  by 
factors  outside  the  lessee's  control  which  were  the 
proximate  cause  of  the  failure.  Traveling  away  from 
home  during  the  latter  part  of  September  when  payment 
is  due  October  1 will  not  justify  late  payment. 

Melvin  D.  Guttman.  51  IBLA  53  (Oct.  31,  1980) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before 
the  anniversary  date  of  the  lease.  30  U.S.C.  5 188(b) 
(1976)  . 

In  the  event  that  some  of  the  land  applied  for  in 
an  oil  and  gas  lease  offer  was  unavailable,  the  appli- 
cant was  entitled  to  a refund  of  excess  rental  paid, 
and  failure  of  BLM  to  return  the  excess  rental  to  the 
offeror  after  the  lease  issuance  and  prior  to  the  next 
annual  rental  being  due  and  payable  does  not  prevent 
the  lease  from  terminating  by  operation  of  law. 

W i If r ed_Plo m is , 51  IBLA  125  (Nov.  20,  1980) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  production  terminates  by  operation  of  law 
if  the  lessee  fails  to  pay  the  annual  rental  on  cr 
before  the  anniversary  date  of  the  lease.  A net  cre- 
dit balance  reflected  in  statements  of  account  covering 
other  leases  does  not  constitute  payment  of  the  annual 
rental  for  the  subject  lease,  absent  a written  request, 
timely  received,  that  monies  from  a particular  account 
be  applied  as  the  rental  payment  for  the  lease. 

£°nsolidated_Cr ude_0il_Coi , 51  IBLA  217  (Dec.  10,  1980) 


RIGHTS-OF-WAY  LEASES 

Lands  under  reservoir  rights-of-way  may  be  leased 
only  under  the  authority  of  the  Act  of  May  21,  1930, 

30  U.S.C.  §§  301-306  (1976).  However,  the  language  of 
the  1930  Act  is  construed  to  mean  that  it  applies  only 
to  land  actually  within  the  limits  of  the  right-of-way 
and  that  the  lands  in  legal  subdivisions,  exclusive  of 
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the  reservoir  right-of-way  may  be  leased  under  the  Min- 
eral Leasing  Act  of  1920,  provided  there  are  no  justi- 
fiable reasons  for  refusing  to  lease  them. 

R Be  ve  ridge  , 50  I EL  A 173  (Sept.  30,  1980) 


ROYALTIES 

Where  the  statute  and  operating  regulations  each 
provide  that  gas  used  for  production  purposes  on  the 
leasehold  shall  be  excepted  from  royalty  due  the 
United  States,  it  is  error  for  the  Geological  Survey 
to  reguire  payment  of  royalty  for  gas  produced  from 
the  Embar-Tensleep  participating  area  and  used  in  oper- 
ations in  the  Madiscn  participating  area  within  the 
same  leasehold  under  the  Elk  Easin  Unit  Agreement. 

Amoco_Frcduc tion_Coi , 45  IELA  16  (Jan.  8,  198C) 


30  CEE  221.21(c)  provides  that  an  oil  and  gas  les- 
see shall  drill  and  produce  from  such  wells  as  are  nec- 
essary to  protect  the  lessor  from  loss  of  royalty  by 
reason  of  drainage  or  pay  a sum  estimated  to  reimburse 
the  lesser  for  such  loss  of  royalty.  Where  Geological 
Survey  affords  the  lessee  an  opportunity  to  submit  evi- 
dence as  to  why  a paying  well  cannot  be  drilled  and  the 
lessee  does  not  submit  an  adequate  response,  cr  drill 
the  well,  compensatory  royalty  is  properly  assessed. 

Inexco_Cil_Co. , 45  IELA  377  (Feb.  13,  198C) 


A Geological  Survey  Area  Supervisor  is  acting 
within  the  authority  granted  to  him  by  applicable  pre- 
visions of  Indian  oil  and  gas  leases  and  Indian  and 
Federal  royalty  regulations  when  he  decides  tc  adept 
the  greater  of  either  1)  actual  sales  prices  of  pro- 
duction from  the  leased  lands  or  2)  a substitute  price 
computed  by  him  which  is  reasonably  based  cn  sales 
prices  from  all  production  from  ether  similar  tribal 
leases  in  the  area,  as  the  "value"  of  gas  produced  cn 
these  leases,  and  when  he  directs  lessees  tc  compute 
royalty  based  on  the  greater  of  the  two  values  sc 
calculated . 

Where  the  Area  Supervisor  assembles  data  concern- 
ing sales  from  all  Jicarilla  tribal  leases  for  a par- 
ticular year  and  determines  the  median  sales  price,  his 
use  of  this  figure  as  a minimum  floor  price  by  which  to 
determine  value  will  be  affirmed,  as  this  decision  is 
within  the  latitude  afforded  him,  and  this  price  is 
reasonably  based  on  transactions  indicative  of  the 
actual  value  of  the  production  in  the  area  at  that 
time . 

A lessee's  obligation  to  pay  royalty  based  on  an 
accurate  determination  of  the  current  value  of  produc- 
tion is  net  mitigated  by  its  having  committed  by  long- 
term contract  to  sell  this  product  at  a price  below 
this  value. 

Where  Geological  Survey  did  not  expressly  state 
otherwise,  under  its  policy  established  and  in  effect 
since  1958,  royalty  payments  are  accepted  subject  tc 
post  audit  and  correction  and  do  not  necessarily  con- 
stitute payments  in  full  of  royalty  obligations.  The 
Area  Supervisor's  silence  does  not  imply  acceptance; 
nor  does  his  inaction  bar  the  Government  from  assert- 
ing the  incorrectness  of  the  payment  subsequently. 

The  Area  Supervisor  has  the  authority  tc  reguire  a 
lessee  tc  determine  the  value  of  the  lease  product  by 
both  the  "ETU"  and  "net-realization"  methods  and  may 
require  the  lessee  to  adopt  as  value  whichever  result 
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is  higher  as  the  basis  for  computation  of  royalty  for 
natural  gas. 

Where  a United  States  district  court  has  ordered 
a lessee  to  adopt  a dual  accounting  method  of  deter- 
mining value  and  has  ordered  the  Department  to  reguire 
this  dual  accounting  from  the  lessee,  the  guestion  of 
the  propriety  of  the  Area  Supervisor's  order  doing  sc 
is  apparently  res  judicata,  the  only  guestion  being 
whether  the  order  is  the  court's  final  action. 

Under  controlling  provisions,  an  Area  Supervisor 
has  the  discretion  to  establish  a cost-of -manuf acture 
allowance  for  use  in  the  net-realization  method  of 
determining  value  for  royalty  purposes.  Where  this 
allowance  is  well  based  on  the  actual  amc.unts  needed 
to  process  out  by-products  of  the  crude  gas,  it  will 
be  upheld  in  the  absence  cf  a clear  showing  that  it  is 
erroneous. 

Supr on_Energi_Corpz._e t_al_.  , 46  IEIA  181  (tar.  21,  I960) 


When  the  point  of  delivery  of  OCS  royalty  oil 
produced  under  a sec.  8 lease,  43  U.S.C.  § 1337  (1976), 
as  amended,  43  U.S.C.  § 1337  (Supp.  II  1978),  is  cn  or 
immediately  adjacent  to  the  leased  area,  the  lessee  is 
not  entitled  to  reimbursement  for  costs  incurred  in 
transporting  the  royalty  oil  to  such  delivery  point. 

JFDx_Inci,  49  IELA  337  (Aug.  25,  1980) 


A Geological  Survey  decision  reguiring  additional 
royalties  to  be  paid  under  oil  and  gas  lease  CCS 
G-1752  will  be  reversed  where  such  decisicn  rests  upon 
the  assumption  that  a parent  corporation  can  rescind 
at  will  a contract  for  the  sale  of  natural  gas  entered 
into  with  its  wholly  owned  subsidiary,  especially  where 
all  of  the  evidence  indicates  that  the  agreement  does, 
in  fact,  represent  fair  market  value  and  where  ether 
Governmental  regulatory  controls  are  applicable  and  the 
rights  of  a third  party  will  be  affected. 

Getty  Oil  Co. . 51  IBLA  47  (Oct.  31,  1980) 


The  Crude  Oil  Windfall  Profit  Tax  Act,  P.L. 

96-223,  94  Stat.  229  (1980)  imposes  the  windfall  pro- 
fit tax  on  federal  oil  royalty  revenue.  The  states 
have  no  economic  interest,  as  that  phrase  is  used  in 
the  Windfall  Profit  Tax  Act,  in  Federal  royalty  revenue 
that  would  exempt  their  share  from  taxation.  Moreover, 
revenue  from  the  windfall  profit  tax  cannot  be  treated 
as  royalty  revenue  and  be  distributed  to  the  states 
under  sec.  35  of  the  Mineral  Leasing  Act,  as  amended, 

30  U.S.C.  § 191  (1976).  Accordingly,  the  states'  share 
of  Federal  oil  royalties  must  be  based  upon  after-tax 
royalty  revenue. 

Ef f ect_gf_t he_Cr ude_Oil_Wi ndf all_Frgf i t_Ta x_ Act_of _1 980 
on_the_Stat  esJ__S  hare_of_F  eder  a l_Ci  1 Royal,  ties  , M-36929 
(Dec.  30,  1980)  - - - “87  I.C.  661 


STIPULATIONS 

The  Secretary  of  the  Interior  may  reguire  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a condition  precedent  to  the  issuance  cf 
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a lease.  Where  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  environmental  analysis 
reports  for  the  Uinta  National  Forest,  special  protec- 
tive stipulations  are  net  unreasonable,  per  se. 

Cil  and  gas  lessees  must  tear  the  expenses  occa- 
sioned by  compliance  with  stipulations  for  the  protec- 
tion cf  ether  land  use  values. 

Diane  E.  Kat2.  47  IEIA  177  (May  7,  1980) 


Departmental  regulations  43  CFS  Suhpart  31C9  and 
3120.2-3,  and  sec.  603  cf  the  Federal  Land  Eclicy  ard 
Management  Act  of  1976  provide  ample  authority  for  the 
Eureau  of  land  Management  to  reguire  cil  and  gas  les- 
sees to  agree  to  wilderness  protection  stipulations. 

n<=  IlLYx-I-DCi  # 47  IELA  284  (May  15,  I960) 


The  Secretary  has  bread  power  to  regulate  all 
cn-lease  activities  by  oil  and  gas  lessees  and  eperaters 
pursuant  to  the  conditions  contained  in  cil  and  gas  leases 
and  his  general  regulatory  authority  under  the  Mireral 
Leasing  Act.  The  procedures  for  regulating  activities  cc 
oil  and  gas  leases,  established  under  Secretarial  Crder 
2948  and  the  ELM-USGS  Cooperative  Procedures  Agreement 
implementing  that  order,  reserve  to  the  Department  the 
authority  to  protect  the  United  States  legal  interests  in 
the  property.  The  Secretary  has  broad  discretion  either 
to  continue  this  procedure,  or  to  substitute  any  ether 
delegation  of  his  authority  and  any  ether  reasonable 
regulatory  procedure  which  he  concludes  would  equally 
protect  the  United  States  interests. 

Right-Of-Way  Requirements  for  Gathering  Lines  and 

£1 hil_£l°^uc t icn_Faci lit ies_Lcca ted_Wi t hin_Ci l_an c 

Gas_2iJse held s , M-36921  (June  19,  I960)  67  I . D . 291 


ELM'S  decisicn  to  impose  a no-surface  cccuparcy 
stipulation  covering  a canyon  and  creek  bed  on  an  cil 
and  gas  lease  will  be  affirmed  where  the  record  shews 
that  these  areas  have  significant  aesthetic  values, 
where  much  of  the  balance  of  the  leased  lands  is  appar- 
ently suitable  for  drilling,  and  where  the  lessee  has 
previously  expressed  his  willingness  to  accept  the 
lease  subject  to  designation  by  ELM  of  "zones  of 
nondisturbance." 

Ja  je  s_C_.  __E  r e e ne_1_  J r_.  , 49  IELA  350  (Aug.  29,  1980) 


Where  the  Eureau  of  Land  Management  requests 
within  3C  days  the  execution  of  special  stipulations 
prepared  by  the  Forest  Service  for  aeguired  lands 
embraced  in  a noncompetitive  oil  and  gas  lease  offer, 
it  may  properly  reject  the  lease  offer  when  the  special 
stipulations  are  not  executed  and  submitted  within  the 
30  days. 

Ji_T homas_Le wis , 50  IELA  350  (Cct.  14,  I960) 


Eureau  of  Land  Management  decisions  rejecting  cil 
and  gas  lease  offers  will  be  set  aside  and  the  cases 
remanded  for  further  consideration  where  the  only  basis 
for  the  decisions  was  possible  future  harm  to  desert 
tortoises  which  are  currently  under  consideration  to 
determine  if  they  should  be  placed  on  the  endangered 
species  list,  and  the  record  demonstrates  the  decline 
cf  the  species  is  due  to  other  reasons,  and  there  has 
teen  no  determination  whether  ether  measures,  including 
protective  stipulations  in  oil  and  gas  leases,  could  be 
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taken  to  protect  the  tortoises  while  permitting  oil  and 
gas  exploration  and  development. 

l’Jcker_and_Snider_Ex£lora tion_Coix_Incii_et_ali , 

51  I E L A 35  (Oct.  30,  1980) 


SUBSUfifACE  STORAGE 

Under  sec.  17  (j)  of  the  Mineral  Leasing  Act,  the 
Secretary  of  the  Interior  may  authorize  the  subsurface 
storage  cf  oil  and  gas  in  lands  leased  or  subject  to 
leasing  under  the  Act.  Any  lease  on  which  storage  is 
authorized  shall  be  extended  at  least  for  the  period  of 
storage  and  so  long  thereafter  as  oil  or  gas  not  previ- 
ously produced  is  produced  in  paying  quantities.  A 
storage  agreement  which  recognizes  an  existing  lease  and 
only  reserves  to  the  United  States  all  cf  the  United 
States  interest  in  minerals  in  the  lands  does  not  termi- 
nate the  rights  of  the  existing  lessee  tc  drill  for  and 
produce  oil  and  gas.  An  oil  and  gas  lease  offer  submit- 
ted sunsequently  by  a third  party  for  the  lands  subject 
to  the  lease  is  properly  rejected  since  the  United  States 
does  not  hold  the  mineral  interest  sought. 

AJE®li£§Il_Iia  t ural_Gas_ Prod  uc tip n_Ccu , 49  I E L A 230 
(Aug.  12,  1980) 


TERMINATION 

When  an  oil  and  gas  lessee  submits  the  amount  of 
rental  stated  in  a bill  rendered  by  an  authorized  of- 
ficer and  the  amount  is  found  to  be  in  error  resulting 
in  a deficiency,  generally  such  lease  shall  not  have 
automatically  terminated  for  failure  to  pay  the  annual 
rental  timely  and  new  offers  to  lease  the  lands  must  be 
rejected . 

Lucinda_Ei_Boggs , 45  IBLA  60  (Jan.  14,  1960) 


An  oil  and  gas  lease  which  is  in  its  extended  term 
by  reason  of  production  terminates  by  operation  cf  law 
when  it  is  determined  that  the  lease  no  longer  has  a 
well  capable  of  production  in  paying  quantities  and  no 
approved  reworking  or  drilling  operations  are  commenced 
within  60  days  of  cessation  of  production. 

A request  for  extension  of  a lease  terminated  by 
operation  of  law  must  be  denied.  A lease  in  its  ex- 
tended term  because  of  production  can  be  held  only  so 
long  as  oil  and  gas  in  paying  quantities  is  produced. 

8obert_Ka wkins , 45  IELA  105  (Jan.  17,  I960) 


Where  an  oil  and  gas  lessee  erroneously  transmits 
a check  for  the  annual  rental  to  the  wrong  office  of 
the  Eureau  of  Land  Management,  which  office  receives 
the  payment  14  days  prior  to  the  anniversary  date  but 
takes  no  action  either  to  forward  the  check  to  the 
proper  office  or  return  it  to  the  lessee  until  the  an- 
niversary date  of  the  lease,  a petition  for  reinstate- 
ment of  the  terminated  lease  will  be  granted  when  it  is 
established  that  the  negligence  of  BLM  employees  was  an 
equally  causative  factor  in  the  lessee's  failure  to 
timely  pay  the  rental. 

8 ich ar d_L_. _Sosen t ha  1 , 45  IELA  146  (Jan.  23,  1980) 
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A State  Office  properly  holds  that  a ncnccnpeti- 
tive  oil  and  gas  lease  expires  at  the  end  of  its  pri- 
mary term  when  there  is  no  cognizable  activity  cn  the 
leased  lands  as  of  that  date  under  30  U.S.C.  § 226(e) 
(1976),  and  the  unit  or  cooperative  provisions  of 
30  U.S.C.  § 226  (j)  (1976)  have  not  operated  tc  extend 

the  lease. 

Cale_Ca r r , 45  IBLA  163  (Jan.  30,  1 9 8 C ) 


Where  an  oil  and  gas  lessee  pays  his  annual  rental 
cn  cr  before  the  anniversary  date  cf  the  lease  in  ac- 
cordance with  an  erroneous  bill  issued  by  the  Eureau  of 
Land  Management,  the  lease  will  not  automatically  ter- 
minate unless  lessee  fails  to  pay  the  deficiency  within 
the  period  prescribed  in  a notice  of  deficiency  sent  by 
BIM.  30  U.S.C.  $ 166(b)  (1976);  43  CEB  3106.2-3(1). 

C.S.V.  Cil  Exploration  Co..  45  1E1A  393  (let.  13,  1980) 


A nc neon pe ti t i ve  cil  and  gas  lease  on  which  there 
is  nc  well  capable  of  production  automatically  termi- 
nates by  operation  of  law  where  the  rental  payment  by 
the  lessee  cn  or  before  the  due  date  is  deficient  by 
more  than  $1C  or  5 percent. 

The  Eepartment  of  the  Interior  has  no  authority  to 
reinstate  a terminated  oil  and  gas  lease  where  the  full 
rental  has  net  teen  paid  within  2C  days  after  the  date 
of  termination. 

len_neco_  C i l^o^ , 46  IELA  33  (let.  20,  1980) 


The  Secretary  may  reinstate  a lease  terminated  by 
operation  of  law  for  failure  to  pay  cn  cr  before  the 
anniversary  date  the  full  amount  of  rental  due  where 
it  is  shown  to  the  satisfaction  cf  the  Secretary  that 
such  failure  was  either  justifiable  or  not  due  to  a 
lack  cf  reasonable  diligence  on  the  part  cf  the  lessee. 
30  U.S.C.  S 168(c)  (1976).  Reasonable  diligence  nor- 

mally requires  sending  or  delivering  payments  suffi- 
ciently in  advance  of  the  anniversary  date  tc  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.  43  CFR  3108.2— 1(c)  (2)  . 

Where  the  failure  to  pay  rental  on  cr  before  the 
anniversary  date  of  a lease  is  attributable  to  a com- 
puter error  in  the  mailing  system,  neither  reasonable 
diligence  ncr  justification  is  shown  to  support  a peti- 
tion for  reinstatement. 

Mel  tour  ne_Cc  nce^t_F  ref  it_  Shari  rpg_Tr  us  tx  Jcsej:  b_  E . 

F iat ox_C a r l~Ge r a rd , 46  IELA  67  ( E e bT~ 2 8*“ 1 9 8 oT 


An  cil  and  gas  lease  on  which  there  is  nc  well 
capable  cf  producing  cil  and  gas  in  paying  quantities 
automatically  terminates  if  the  lessee  fails  tc  pay  the 
annual  rental  cn  or  before  the  anniversary  date  of  the 
lease.  A terminated  lease  can  be  reinstated  only  if, 
among  other  requirements,  the  lessee  shows  his  failure 
to  pay  on  tine  was  either  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence. 

Ha r r Za s lo w , 46  IELA  217  (Mar.  27,  1980) 

Eob  W.  Scott.  46  IBLA  254  (Mar.  27,  1980) 

Melv  in_  C_._Gu^  t ma  n , 51  IELA  53  (Cct.  31,  I960) 
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The  lessee  of  an  oil  and  gas  lease,  issued  after 
Sept.  2,  1960,  which  has  reached  the  end  cf  its  primary 
term,  must  submit  the  rental  for  the  first  year  of  an 
anticipated  extended  term  under  3C  U.S.C.  § 226(e) 

(1976)  on  or  before  the  regular  anniversary  date  of  the 
lease.  Failure  to  submit  the  rental  timely  results  in 
the  automatic  termination  of  the  lease  by  operation  of 
law  under  30  U.S.C.  § 188(b)  (1976).  Where  the  lessee 

shows  that  his  failure  to  pay  rental  timely  is  justifi- 
able, he  pays  the  required  rental  within  20  days  after 
the  due  date,  excluding  the  normal  business  days  the 
office  is  closed  due  to  snowstorms,  and  he  otherwise 
complies  with  statutory  and  regulatory  requirements, 
he  is  entitled  to  reinstatement  of  his  lease  under 
30  U.S.C.  § 188  (c)  (1976)  . 

5®§istI!_Beser ves_0il_Coi , 46  IBLA  295  (Mar.  31,  1980) 


The  automatic  termination  provision  of  30  U.S.C. 

§ 188(b)  (1976)  is  applicable  to  a lease  whose  lands 

formed  part  of  a unit  upon  which  production  has  at  all 
times  been  maintained,  but  were  thereafter  eliminated 
therefrom  and  simultaneously  segregated  by  reason  of 
their  inclusion  in  a second  unit,  since  terminated. 

B3S§_Enter£rises_Prod uct ion_Co_. , 47  IBLA  53  (Apr.  14, 
1980) 


An  oil  and  gas  lease  committed  to  a unit  agreement 
expires  at  the  end  of  its  primary  term  if  there  is  then 
no  well  capable  of  production  of  oil  or  gas  in  paying 
quantities  within  it  or  any  lease  committed  to  the 
unit,  and  there  are  no  other  statutory  reasons  for  ex- 
tending it. 

Where  the  State  Office  determines  that  an  oil  and 
gas  lease  committed  to  a unit  has  expired  at  the  end  cf 
its  primary  term  because  there  is  not  within  it  or  the 
unit  a well  capable  of  production  in  paying  quantities, 
the  lessee  is  entitled  to  notice  and  an  opportunity  for 
a hearing  on  that  issue  where  it  has  presented  evidence 
that  raises  an  issue  of  fact  regarding  the  status  of 
wells  in  the  unit. 

liiEiSDZliSSiSSi.InCi,  47  IBLA  125  (Apr.  29,  1980) 


Reasonable  diligence  generally  requires  mailing 
the  rental  payment  sufficiently  in  advance  of  the  an- 
niversary or  due  date  to  account  for  normal  delays  in 
collection,  transmittal,  and  delivery  of  the  mail. 
Mailing  the  rental  payment  on  the  anniversary  date  of 
the  lease  does  not  constitute  reasonable  diligence. 

K§BB§£h_and_Era_Tweten,  47  IBLA  180  (May  7,  1980) 


An  oil  and  gas  lease  terminated  automatically  by 
operation  of  law  for  failure  to  pay  rental  timely  when 
the  rental  check,  although  timely  received  by  the  ap- 
propriate BLM  office,  is  not  honored  by  the  bank  upon 
which  it  is  drawn,  when  presented  for  payment. 

Deane_Ai_Dunham , 48  IBLA  7 (May  27,  1980) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  cf  production  terminates  automatically  by  oper- 
ation of  law  if  the  lessee  pays  only  50  percent  cf  the 
annual  rental  due  on  or  before  the  anniversary  date  of 
the  lease,  and  where  this  deficient  payment  did  not 
result  from  any  incorrect  information  in  a rental  bill 
or  decision. 

A delay  by  BLM  in  notifying  an  oil  and  gas  lessee 
that  his  lease  has  terminated  because  he  has  failed  to 
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pay  all  of  the  rental  due  on  or  before  the  anniversary 
date  of  the  lease  does  not  extend  the  viability  cf  the 
lease  in  order  to  allow  him  to  pay  the  balance  of  the 
rental,  as  the  lease  had  already  terminated  automatic- 
ally ty  operation  of  law,  without  any  administrative 
act,  deed,  or  decision. 

The  Department  is  without  authority  tc  reinstate  an 
oil  and  gas  lease  terminated  automatically  by  operation 
cf  law  for  failure  tc  pay  annual  rental  timely  where  the 
lessee  fails  tc  submit  the  entire  amcunt  due  within 
20  days  cf  the  anniversary  date  of  the  lease,  regardless 
of  alleged  extenuating  circumstances  which  might  ether- 
wise  constitute  grounds  for  reinstatement. 

£ a a sken , 48  IELA  258  (June  26,  198C) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  cf  production  terminates  by  operation  cf  law 
if  the  annual  rental  payment  is  not  actually  received 
by  the  proper  Eureau  of  Land  Management  State  Office 
on  or  before  the  anniversary  date. 

s t e f a n_L e ms kc , 49  IELA  14  (July  15,  1 9 8 C ) 

Kenne th_ W_._J< acek , 49  IELA  153  (July  30,  I960) 


An  oil  and  gas  lease  on  which  there  is  nc  well 
capable  cf  producing  cil  or  gas  in  paying  quantities 
automatically  terminates  if  the  lessee  fails  tc  pay  the 
annual  rental  cn  or  before  the  anniversary  date  of  the 
lease . 

Bose  M . Keeqel.  49  IELA  106  (July  28  , 1980) 


Where  cil  and  gas  lessees  allege  that  they  have 
entered  into  a communitization  agreement  associating 
the  leased  land  with  adjacent  lands  on  which  there  is 
a producing  well,  tut  do  not  so  show,  and  where  the  rec- 
ord shows  that  no  such  agreement  was  filed  fer  approval 
with  GS  prior  to  the  anniversary  date  cf  the  lease  in 
any  event,  the  lease  is  not  properly  regarded  as  having 
teen  in  "producing"  status  on  the  anniversary  date,  so 
that  it  terminates  automatically  by  operation  cf  law 
upon  the  lessees'  failure  to  submit  annual  rental  cr.  cr 
before  this  date. 

Melvin  A.  Ercwn.  Douglas  Bickerstaff.  49  IEIA  234 
(Aug.  12,  1980) 


Where  a unit  agreement  specifies  that  a deter- 
mination as  to  whether  a well  completed  pricr  tc  the 
effective  date  of  the  agreement  is  capable  cf  produc- 
ing unitized  substances  in  paying  quantities  will  be 
deferred  until  an  initial  participating  area  is  estab- 
lished as  the  result  of  completion  of  a well  fer  pro- 
duction in  paying  quantities  under  the  unit  agreement, 
wells  completed  prior  to  the  effective  cate  cf  the 
agreement  and  capable  of  production  in  paying  quanti- 
ties will  net  extend  a unitized  lease  upen  which  re 
such  well  exists. 

To  qualify  for  a 2-year  extension  pursuant  tc 
30  U.S.C.  § 226(e)  (1976),  the  evidence  must  shew 

that  actual  drilling  operations  were  being  diligently 
pursued  cn  the  leasehold  or  for  the  lease  under  ar 
approved  unit  agreement  cn  the  last  day  of  the  lease 
term  with  a bona  fide  intent  to  complete  a producing 
well . 

£.DSI.9i_3l  4<3ii!.3_I.DCi , 50  IBLA  9 (Sept.  5,  I960) 
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An  oil  and  gas  lease,  which  is  in  its  extended 
term  because  of  production,  terminates  when  produc- 
tion ceases  unless  pursuant  to  30  U.S.C.  § 226(f) 

(1976):  (1)  reworking  or  drilling  operations  are  begun 

within  60  days  after  cessation  and  are  continued  with 
reasonable  diligence  until  production  resumes;  (2) 
the  Secretary  has  ordered  or  consented  tc  suspension 
of  operations  or  production;  or  (3)  for  lands  on  which 
there  is  a well  capable  of  production,  the  lessee  places 
the  well  in  production  within  60  days  of  receipt  of 
notice  to  do  so. 

Michael_Pi_Grace,  50  IBLA  150  (Sept.  26,  1S8C) 


Where  an  applicant  for  an  oil  and  gas  renewal  lease 
under  30  U.S.C.  § 223  (1976)  requests  to  be  advised  of 
additional  requirements  but  the  Bureau  of  Land  Manage- 
ment fails  to  notify  applicant  of  rent  due,  failure  to 
submit  rental  before  expiration  of  existing  lease  does 
not  mandate  denial  of  the  application  and  30  U.S.C. 

§ 188  (1976)  is  not  applicable. 

Keohanei_Incii_et_al^. , 50  IBLA  249  (Sept.  30,  198C) 


Under  30  U.S.C.  § 188(c)  (1976)  the  Secretary  of 

the  Interior  has  no  authority  to  reinstate  an  oil  and 
gas  lease  terminated  by  operation  of  law  for  failure  to 
make  timely  payment  unless  payment  is  tendered  at  the 
proper  office  within  20  days  after  the  due  date. 

James_Valjalo,  50  IBLA  256  (Sept.  30,  I960) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before 
the  anniversary  date  of  the  lease.  30  U.S.C.  § 188(b) 
(1976)  . 

In  the  event  that  some  of  the  land  applied  for  in 
an  oil  and  gas  lease  offer  was  unavailable,  the  appli- 
cant was  entitled  to  a refund  of  excess  rental  paid, 
and  failure  of  BLM  to  return  the  excess  rental  tc  the 
offeror  after  the  lease  issuance  and  prior  to  the  next 
annual  rental  being  due  and  payable  does  not  prevent 
the  lease  from  terminating  by  operation  of  law. 

Wilf red_Plomis , 51  IELA  125  (Nov.  20,  1980) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  production  terminates  by  operation  of  law 
if  the  lessee  fails  to  pay  the  annual  rental  on  or 
before  the  anniversary  date  of  the  lease.  A net  cre- 
dit balance  reflected  in  statements  of  account  covering 
other  leases  does  not  constitute  payment  of  the  annual 
rental  for  the  subject  lease,  absent  a written  reguest, 
timely  received,  that  monies  from  a particular  account 
be  applied  as  the  rental  payment  for  the  lease. 

Consolidated_Cr ude_0il_Co^ , 51  IELA  217  (Lee.  10,  I960) 


An  oil  and  gas  lease  which  is  in  its  extended  term 
by  reason  of  production  terminates  by  operation  of  law 
when  it  is  determined  that  the  lease  no  longer  has  a 
well  capable  of  production  in  paying  quantities  and  no 
approved  reworking  or  drilling  operations  are  commenced 
within  60  days  of  cessation  of  production. 

Upon  a determination  that  production  has  ceased 
on  an  oil  and  gas  lease  in  its  extended  term  by  reason 
of  such  production  because  the  well  on  the  lease  is  no 
longer  capable  of  production  in  paying  quantities,  the 
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lessees  of  record  are  entitled  to  notice  and  an  oppor- 
tunity to  request  a hearing  on  the  issue  of  the  produc- 
tive capacity  of  the  well  where  they  have  presented 
evidence  raising  an  issue  of  fact  regarding  the  status 
of  the  well. 

John  Swanson.  51  IBLA  239  (Dec.  15,  1980) 


The  applicable  statute  limits  the  authority  of  the 
Department  of  the  Interior  in  reinstating  leases  only 
to  these  situations  where  it  is  shown  that  the  failure 
to  pay  the  rental  timely  was  either  justifiable  or  ret 
due  to  a lack  of  reasonable  diligence.  Reasonable  dil- 
igence normally  requires  sending  or  delivering  payment 
to  the  proper  office  sufficiently  in  advance  of  the 
anniversary  date  to  account  for  normal  delays  in  the 
collection,  transmittal,  and  delivery  of  the  payment. 
Late  payment  of  the  rental  is  justifiable  only  where 
failure  to  make  timely  payment  is  the  result  of  causes 
beyond  the  control  of  the  lessee,  and  simple  inadver- 
tence in  mailing  the  payment  to  the  wrong  office  cces 
not  justify  failure  tc  send  timely  payment  to  the 
proper  office. 

Rons a ILto_Co..  , 51  IELA  271  (Lee.  15  , 1980) 


A lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  preef 
that  reasonable  diligence  was  exercised,  or  that  lack 
of  diligence  was  justified.  In  the  absence  of  such 
proof,  a petition  for  reinstatement  is  properly  denied. 

Pursuant  to  30  U.S.C.  § 1 e £ ( b ) (1976)  an  cil  ard 

gas  lease  will  not  automatically  terminate  when  an 
annual  rental  payment  is  deficient  if  the  deficiency 
is  nominal.  A deficiency  is  nominal  if  it  is  net  mere 
than  $10  or  five  percent  of  the  total  payment  due, 
whichever  is  mere. 

Reasonable  diligence  ordinarily  requires  mailing 
the  payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.  Submissicr  of  a 
deficient  payment,  even  though  received  in  advance  of 
the  due  date,  does  not  constitute  reasonable  diligence. 

Untimely  payment  of  the  annual  rental  may  be 
justified  if  proximately  caused  by  extenuating  circum- 
stances outside  the  lessee's  control  which  occurred  at 
or  near  the  anniversary  date  of  the  lease.  No  justi- 
fiable excuse  arises  where  a discrepancy  as  tc  total 
acreage  exists  between  the  parcel  listing  and  lease, 

ELM  notifies  the  lessee  at  his  address  of  record  of  the 
correct  amount  and  the  notice  is  returned  as  net  deliv- 
erable, and  the  lessee,  relying  on  the  advice  of  his 
leasing  service  and  landman,  submits  the  incorrect 
amount. 

V irgi l_Ti_Ha r tgu ist , 51  IBLA  356  (Dec.  29,  198C) 


UNIT  AND  CCCEEEATIVE  AGREEMENTS 

Where  the  statute  and  operating  regulations  each 
provide  that  gas  used  for  production  purposes  on  the 
leasehold  shall  be  excepted  from  royalty  due  the 
United  States,  it  is  error  for  the  Geological  Survey 
to  require  payment  of  royalty  for  gas  produced  from 
the  Emtar-Tensleep  participating  area  and  used  in  oper- 
ations in  the  Madison  participating  area  within  the 
same  leasehold  under  the  Elk  Easin  Unit  Agreement. 

A moco_Frod uc t io n_Coi , 45  IELA  16  (Jan.  E,  198C) 
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An  order  by  a GS  conservation  manager  directing 
holders  of  two  adjacent  outer  continental  shelf  oil 
and  gas  leases  covering  a single  producing  geological 
structure  to  unitize  will  be  affirmed  where  the  record 
shows  that  the  producing  mechanism  of  the  structure  is 
a gas  cap  almost  wholly  under  the  exclusive  control  cf 
the  holders  of  one  of  the  leases,  and  that  improper  de- 
velopment of  gas  from  this  cap  would  reduce  the  ulti- 
mate recovery  of  oil  and  gas  from  the  structure,  as  the 
Department  has  the  authority  to  require  unitization  in 
order  to  conserve  the  resources  of  the  outer  continen- 
tal shelf  under  sec.  5(a)  of  the  CCS  Lands  Act,  as 
amended . 

Placid_Oil_Coi_et_ali , 46  IbLA  392  (Apr.  10,  198C) 


The  automatic  termination  provision  of  30  U.S.C. 

§ 188(b)  (1976)  is  applicable  to  a lease  whcse  lands 

formed  part  of  a unit  upon  which  production  has  at  all 
times  been  maintained,  but  were  thereafter  eliminated 
therefrom  and  simultaneously  segregated  by  reason  of 
their  inclusion  in  a second  unit,  since  terminated. 

Bass_Enterpr ises_Producticn_COj , 47  IBLA  53  (Apr.  14, 
1980)  " 


An  oil  and  gas  lease  committed  to  a unit  agreement 
expires  at  the  end  of  its  primary  term  if  there  is  then 
no  well  capable  of  production  of  oil  or  gas  in  paying 
quantities  within  it  or  any  lease  committed  to  the 
unit,  and  there  are  no  other  statutory  reasons  fcr  ex- 
tending it. 

Where  the  State  Office  determines  that  an  oil  and 
gas  lease  committed  to  a unit  has  expired  at  the  end  of 
its  primary  term  because  there  is  not  within  it  or  the 
unit  a well  capable  of  production  in  paying  quantities, 
the  lessee  is  entitled  to  notice  and  an  opportunity  for 
a hearing  on  that  issue  where  it  has  presented  evidence 
that  raises  an  issue  cf  fact  regarding  the  status  of 
wells  in  the  unit. 

Bu r t on^Ha wk Sj_I nc. , 47  IBIA  125  (Apr.  29,  1980) 


Federal  lands  included  in  a unit  agreement  ap- 
proved pursuant  to  30  CFH  Part  226  or  a communitiza- 
tion  agreement  approved  pursuant  to  43  CF R 3105.2  are 
treated  like  an  individual  oil  and  gas  leasehold  for 
the  purpose  of  determining  whether  rights-of-way  are 
required  for  facilities  located  thereon. 

f I Require  me  nts_f  or_Ga  t her  ing_L  i nes_and 

2ther_Productign_Facilities_Lqcated_Within_0il_and 
Sa§_Leaseholds,  M-36921  (June  19,  1980)  87  I.D.  291 


Where  a unit  agreement  specifies  that  a deter- 
mination as  to  whether  a well  completed  prior  to  the 
effective  date  of  the  agreement  is  capable  of  produc- 
ing unitized  substances  in  paying  quantities  will  be 
deferred  until  an  initial  participating  area  is  estab- 
lished as  the  result  of  completion  of  a well  for  pro- 
duction in  paying  quantities  under  the  unit  agreement, 
wells  completed  prior  to  the  effective  date  of  the 
agreement  and  capable  of  production  in  paying  quanti- 
ties will  not  extend  a unitized  lease  upon  which  no 
such  well  exists. 

To  qualify  for  a 2-year  extension  pursuant  to 
30  U.S.C.  § 226(e)  (1976),  the  evidence  must  show 

that  actual  drilling  operations  were  being  diligently 
pursued  on  the  leasehold  or  for  the  lease  under  an 
approved  unit  agreement  on  the  last  day  of  the  lease 


£Ii_iJ!E_GAS_l  EASES  — Continued 

UNIT  AM  CCCEERATIVE  AGREEMENTS — Continued 

term  with  a bona  fide  intent  to  complete  a producing 
well . 

» 50  IBLA  9 (Sept.  5,  1S8C) 


The  authority  to  segregate  partially  UDitizec  cil 
and  gas  leases  must  be  clear,  since  segregation  creates 
two  new  leases  from  a single  lease  and  fundamentally 
modifies  a lessee's  legal  rights  and  obligations.  Such 
authority  will  net  be  presumed  or  extrapolated  frem  a 
general  grant  of  regulatory  authority. 

New  PCS  Unitization  Rules — Authority  cf  the  Secretary 
to  Segregate  lartiallv  Unitized  Cffshore  Cil  and  Gas 
leases,  M-36927  (lee.  16,  1980)  *87  I.lT  616 


An  order  by  a Conservation  Manager  of  the 
Geological  Survey  directing  oil  and  gas  lessees  cf 
Cuter  Continental  Shelf  lands  to  subscribe  to  a unit 
plan  allocating  production  from  a specific  reservoir 
cn  the  basis  of  original  net  acre-feet  cf  gas-learirg 
sand,  i.e.,  the  volume  of  gas-bearing  sand  in  place 
prior  to  production  cf  any  gas  from  the  reservoir,  will 
be  affirmed  where  such  a plan  of  allocation  cf  produc- 
tion is  in  common  use  on  CCS  lands  and  it  has  net  teen 
shown  that  the  order  is  arbitrary  or  capricious. 

Texaco^I  nc_.j_Gulf_Cil_Exql.or atqcn_  a n d_  f red  uc  t ic  n Cc.  , 
51  IELA  332  (Eec.  297  1980)  * *87  I.lT  648 


WE  1 1 CAEAEIE  CF  ERCEUCTICN 

An  oil  and  gas  lease  which  is  in  its  extended  term 
by  reason  cf  production  terminates  by  operation  cf  law 
when  it  is  determined  that  the  lease  nc  longer  has  a 
well  capable  cf  production  in  paying  quantities  ard  no 
approved  reworking  or  drilling  operations  are  commerced 
within  60  days  of  cessaticn  of  production. 

Ro ter t_Ha w kqns , 45  IELA  105  (Jan.  17,  I960) 


An  oil  and  gas  lease  committed  to  a unit  agreement 
expires  at  the  end  of  its  primary  term  if  there  is  then 
no  well  capable  of  production  cf  cil  or  gas  in  paying 
quantities  within  it  or  any  lease  committed  tc  the 
unit,  and  there  are  no  other  statutory  reasons  for  ex- 
tending it. 

Where  the  State  Office  determines  that  an  oil  and 
gas  lease  committed  to  a unit  has  expired  at  the  erd  cf 
its  primary  term  because  there  is  net  within  it  cr  the 
unit  a well  capable  of  production  in  paying  quantities, 
the  lessee  is  entitled  to  notice  and  an  opportunity  fcr 
a hearing  cn  that  issue  where  it  has  presented  evidence 
that  raises  an  issue  cf  fact  regarding  the  status  cf 
wells  in  the  unit. 

Bur tcn^Ea wkSj_I nCj , 47  IBLA  125  (Apr.  29,  19£C) 


Where  a unit  agreement  specifies  that  a deter- 
mination as  tc  whether  a well  completed  prior  tc  the 
effective  date  of  the  agreement  is  capable  of  produc- 
ing unitized  substances  in  paying  quantities  will  be 
deferred  until  an  initial  participating  area  is  estab- 
lished as  the  result  of  completion  of  a well  fcr  pro- 
duction in  paying  quantities  under  the  unit  agreement, 
wells  completed  prior  to  the  effective  date  cf  the 
agreement  and  capable  of  production  in  paying  quanti- 
ties will  net  extend  a unitized  lease  upon  which  rc 
such  well  exists. 

Energy  Trading  Inc..  50  IBLA  9 (£ept.  5,  1980) 
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WELL  CAPABLE  OF  PRODUCTION — Continued 

An  oil  and  gas  lease,  which  is  in  its  extended 
teem  because  of  production,  terminates  when  produc- 
tion ceases  unless  pursuant  to  30  U.S.C.  § 226(f) 

(1976)  : (1)  reworking  or  drilling  operations  are  begun 

within  60  days  after  cessation  and  are  continued  with 
reasonable  diligence  until  production  resumes;  (2) 
the  Secretary  has  ordered  or  consented  to  suspension 
of  operations  or  production;  or  (3)  for  lands  on  which 
there  is  a well  capable  of  production,  the  lessee  places 
the  well  in  production  within  60  days  of  receipt  of 
notice  to  do  so. 

Michael  P.  Grace.  50  I BLA  150  (Sept.  26,  198C) 


An  oil  and  gas  lease  which  is  in  its  extended  term 
by  reason  of  production  terminates  by  operation  of  law 
when  it  is  determined  that  the  lease  no  longer  has  a 
well  capable  of  production  in  paying  quantities  and  no 
approved  reworking  or  drilling  operations  are  commenced 
within  60  days  of  cessation  of  production. 

Upon  a determination  that  production  has  ceased 
on  an  oil  and  gas  lease  in  its  extended  term  by  reason 
of  such  production  because  the  well  on  the  lease  is  no 
longer  capable  of  production  in  paying  quantities,  the 
lessees  of  record  are  entitled  to  notice  and  an  oppor- 
tunity to  request  a hearing  on  the  issue  of  the  produc- 
tive capacity  of  the  well  where  they  have  presented 
evidence  raising  an  issue  of  fact  regarding  the  status 
of  the  well. 

J o h n_ S wa n so n , 51  IBLA  239  (Dec.  15,  1980) 


0 IL_SH ALE 

MINING  CLAIMS 

The  Supreme  Court  has  determined  that  a finding  of 
present  marketability  as  of  Feb.  25,  1920,  is  not  a pre- 
requisite to  a determination  that  oil  shale  deposits 
are  valuable  mineral  deposits  within  the  meaning  of  the 
general  mining  laws,  and  has  excepted  oil  shale  claims 
from  the  general  rules  of  discovery  for  mining  claims. 

Fr eder ick_H^__La rson_v^_Sta te_of_Utah , 50  IBLA  382 
(Oct.  22,  1980) 


OREGON_AND_CALIFORNIA_RAILROAD_ANC_RECONV|j(ED_CCCS 

BAY_GRANT_LANDS 

GENERALLY 

Under  sec.  701(b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA) , wilderness  review 
under  sec.  603  of  FLPMA  is  applicable  to  Oregon  and 
California  railroad  (06C)  lands  only  to  the  extent 
that  it  is  consistent  with  the  Act  of  Aug.  28,  1937. 
The  Act  requires  06C  lands  to  be  managed  for  per- 
manent forest  production.  No  wilderness  review  is 
required  where  the  06C  lands  are  being  managed  for 
commercial  timber  production. 

ONlie_Adams_et_ali,  95  IBIA  252  (Feb.  9,  1S8C) 


The  provisions  of  sec.  603(a),  FLPMA,  requiring 
the  Secretary  to  review  those  roadless  areas  of  5,C0C 
acres  or  more  having  wilderness  characteristics  does 
not  apply  to  revested  Oregon  and  California  (06C)  Rail- 
road lands  classified  as  timberlands. 


OREGON  ANE  CALIFORNIA  RAILROAD  AND  BFCCNVEYFC  CCCS 
E A Y~ GR A N T_ I A N CS — Continued  

TIMEER  SAIES 

Under  sec.  701(b)  of  the  Federal  Land  Eclicy  and 
Management  Act  of  1976  (FIPMA),  wilderness  review 
under  sec.  6C3  of  FIPMA  is  applicable  to  Oregon  and 
California  railroad  (C6C)  lands  only  to  the  extent 
that  it  is  consistent  with  the  Act  of  Aug.  28,  1937. 
The  Act  requires  C6C  lands  to  te  managed  for  per- 
manent forest  production.  No  wilderness  review  is 
required  where  the  CSC  lands  are  being  managed  for 
commercial  timber  production. 

Julie_Adams_et_al.  , 95  IELA  252  (Feb.  9,  1980) 


outer_continentaI_shfif_lands_act 

(See_alsg  Oil  S Gas  Leases--if  included  in  this  Index.) 
GENERAIIY 

The  Ecard  of  land  Appeals  has  no  authority  to 
declare  duly  promulgated  regulations  invalid.  Such 
regulations,  including  OCS  regulations  pertaining  to 
the  submittal  of  production  and  development  plans, 
have  the  force  and  effect  of  law  and  are  binding  on 
the  Department. 

EH.xo.n_Co..  JK  S . A . , 95  IELA  313  (Feb.  6,  I960) 


The  Outer  Continental  Shelf  Lands  Act,  as  amended, 
93  U.S.C.  1331-56  (Supp.  II  1978),  provides  the 
exclusive  authority  for  the  development  of  minerals  on 
the  outer  continental  shelf.  Mining  claims  situated  cn 
the  cuter  continental  shelf  assertedly  located  pursuant 
to  the  placer  provisions  of  the  general  mining  law, 

30  U.S.C.  ?§  35-36  (1976),  must  be  declared  null  and 
void . 

For d_MacE lva i n , 5C  IELA  303  (Cct.  7,  I960) 

87  I.  E.  978 


Apart  from  control  over  authorizations  to  exploit 
the  mineral  resources  of  the  CCS,  the  Department  has  no 
authority  to  regulate  activities  affecting  mineral 
resources  on  the  CCS. 

The  National  Historic  Preservation  Act,  Cuter 
Continental  Shelf  Lands  Act  and  National  E n v i r c r m e n t a 1 
Policy  Act  authorize  a stipulation  which  provides  that 
a cultural  resource  included  on  or  eligible  for  inclu- 
sion on  the  National  Register  which  is  discovered  by  an 
OCS  lessee  as  a result  of  lease  operations  and  which  is 
salvaged,  te  made  reasonably  available  to  recognized 
scientific  or  educational  institutions  for  study. 

Clar  if  ica  t icji_gf_  Author  it  ies_an  d_  Resjions  i.t_i.l  i.t  i e s_f  c r 
ti  npj_C  u 1 1 u ra  1_  Re  sc  urces_c  n_  t he 
SDier_Continepital_Shelf , M-36928  (Ncv.  29,  I960) 

67  I.E.  593 


The  legislative  history  of  the  CCS  Lands  Act  shews 
that  the  Secretary  is  authorized  to  modify  and  incor- 
porate the  regulatory  provisions  of  the  Mineral  leas- 
ing Act,  as  they  existed  in  1953  when  the  CCS  lands  Act 
was  passed,  into  CCS  leasing  regulations  as  the  circum- 
stances of  offshore  leasing  make  appropriate. 

The  Secretary  generally  is  free  to  adept  any  rea- 
sonable regulatory  measures  which  he  determines  tc  te 
necessary  and  proper  to  prevent  waste,  conserve  natural 
resources,  protect  correlative  rights,  or  carry  cut  the 
leasing  provisens  of  the  CCS  Lands  Act,  regardless  of 


Oregon_Wilderness_Coalitj.cn,  95  IELA  397  (Feb.  7,  1980) 
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ACT — Continued 

GENERALLY — Continued 

whether  such  measures  are  expressly  listed  in  either 
that  Act  or  the  Mineral  Leasing  Act. 

N§S_2£S_Uni  t izat  ion_Rules;2iiui]!°£i  ii_of_t  he_  Secretary 
tg_Segregat e_Partially_Un it ized_0 f f shore_C il_a nd_Gas 
Leases,  M-36927  (Dec.  16,  1980)  £7  I.D.  616 


GEOLOGICAL  AND  GEOPHYSICAL  EXPLORATION 
Generally 

A deep  stratigraphic  test,  whether  drilled  on  or 
off  a structure  believed  to  hold  oil  or  gas,  is  a Kind 
of  geological  exploration.  Therefore,  the  Secretary  has 
the  authority  to  allow  prelease  on-structure  tests  under 
sec.  11  of  the  Cuter  Continental  Shelf  Lands  Act. 

0 n^Struct ure^_Deep_St rat igraphic_Tes t_H el  Is,  M-36922 
(Oct.  29,  1980)  * 87  I.D.  517 


Reimbursement 

The  U.S.  Geological  Survey  must  pay  permittees 
reasonable  reproduction  costs  for  geological  data  and 
information  submitted  under  sec.  26. 

I®ii5iiJIsement_f  or_Geglogical_and_Geophysical_Da  ta_and 
Inf  tion_i_ExxonJ.s_Pet  it  ion_to_^ev ise_30_C|R_Pa  r ts 

250i_251i_and_252,  M-36924  (Nov.  17,  1980)  87  I.C.  563 


OIL  AND  GAS  INFORMATION  PROGRAM 
Reimbursement 

The  U.S.  Geological  Survey  has  a right  to  look  at 
all  of  a lessee's  geological  and  geophysical  data  and 
information.  If  it  keeps  the  lessee's  copy,  it  must 
pay  the  lessee  a reasonable  sum  for  reproduction  costs. 
In  certain  situations,  the  Survey  must  also  pay  the 
lessee  a reasonable  sum  for  processing  geophysical 
data . 

K§im bur semen t_f or_Geological_and_Geqphysica l_Da ta_a nd 
In f or  ma tionj__Exxcn^s_Pe ti tion_to_Reyise_ 3 C_CF R_Par ts 
2 50x_2 5 l_and_25 2 , M-36924  (Nov.  17,  1980)  87  I.D.  563 


Secretary's  Access_to  Da ta_a nd_Inf ormation 

Sec.  26(a)  (1)  (A)  applies  to  geological  and  geo- 
physical data  and  information  only.  Other  types  of 
data  and  information  are  gathered  under  ether  sections 
of  the  Act. 

The  Secretary  may  require  permittees  to  ship  data 
and  information  to  him  for  review.  If  he  then  decides 
to  keep  them,  he  must  pay  the  reimbursement  required  by 
sec.  26. 

burse me nt_f or_Geological_and_Geoghysical_Data_and 
Inf ormatigny_Exxgn^s_Pet it ion_to  Rev ise_30_CF R_Pay t s 
2 5 0X_2 51  _*_a n d_2 5 2 , M-36924  (Nov. *17,  1980)  87  I.C.  563 


OIL  AND  GAS  LEASES 

An  order  by  a GS  conservation  manager  directing 
holders  of  two  adjacent  outer  continental  shelf  oil 
and  gas  leases  covering  a single  producing  geological 
structure  to  unitize  will  be  affirmed  where  the  record 
shows  that  the  producing  mechanism  of  the  structure  is 
a gas  cap  almost  wholly  under  the  exclusive  control  of 
the  holders  of  one  of  the  leases,  and  that  improper  de- 
velopment of  gas  from  this  cap  would  reduce  the  ulti- 
mate recovery  of  oil  and  gas  from  the  structure,  as  the 
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Department  has  the  authority  to  require  unitizaticr  in 
order  to  conserve  the  resources  of  the  cuter  continen- 
tal shelf  under  sec.  5(a)  of  the  CCS  Lands  Act,  as 
amended. 

Elacid_Cil_Cci_et_ali,  46  I EL  A 392  (Apr.  1C,  1S8C) 


When  the  point  of  delivery  cf  OC S royalty  oil 
produced  under  a sec.  8 lease,  43  U.S.C.  § 1337  (1976), 
as  amended,  43  U.S.C.  5 1337  (Supp.  II  1976),  is  or  or 
immediately  adjacent  to  the  leased  area,  the  lessee  is 
not  entitled  to  reimbursement  for  costs  incurred  in 
transporting  the  royalty  oil  to  such  delivery  pcirt. 

JFD^_Inc.,  49  I El  A 337  (Aug.  25  , 198C) 


A Geological  Survey  decision  requiring  additicr. al 
royalties  tc  be  paid  under  oil  and  gas  lease  CCS 
G-1752  will  be  reversed  where  such  decision  rests  upen 
the  assumption  that  a parent  corporation  can  rescind 
at  will  a contract  for  the  sale  cf  natural  gas  entered 
into  with  its  wholly  owned  subsidiary,  especially  where 
all  of  the  evidence  indicates  that  the  agreement  dees, 
in  fact,  represent  fair  market  value  and  where  ether 
Governmental  regulatory  controls  are  applicable  and  the 
rights  of  a third  party  will  be  affected. 

Getty  Oil  Cc..  51  I E L A 47  (Oct.  31  , 1980) 


The  Secretary's  mandate  under  the  Cuter  Ccrtiren- 
tal  Shelf  Lands  Act,  43  U.S.C.  5 1331  et  seg..  (Supp.  II 
1978),  to  administer  and  supervise  development  and  pro- 
duction of  the  oil  and  gas  resources  cf  the  CCS  cculd 
not  be  accomplished  without  the  authority  tc  require 
development  and  production  plans  from  oil  and  gas  les- 
sees in  the  Gulf  of  Mexico. 

Sec.  25  of  the  Cuter  Continental  Shelf  lands  Act, 

43  U.S.C.  § 1351  (Supp.  II  1978)  does  net  deprive  the 
Secretary  cf  authority  tc  require  development  and  pro- 
duction plans  for  oil  and  gas  leases  in  the  Gulf  cf 
Mexico. 

Secs.  25(a)  (1)  and  (t)  of  the  Cuter  Continental 
Shelf  Lands  Act,  43  U.S.C.  § 1351(a)  (1)  and  (t)  (Supp. 

II  1978),  exempt  oil  and  gas  lessees  in  the  Gulf  cf 
Mexico  and  CCS  lessees  who  have  discovered  oil  or  gas 
in  paying  quantities  at  the  time  of  enactment  cf  these 
sections  from  submitting  development  and  production 
plans  which  meet  the  requirements  cf  sec.  25  cf  the 
Act. 

The  Secretary  need  net  apply  the  criteria  cf 
sec.  25(c)  cf  the  Cuter  Continental  Shelf  Lands  Act, 

43  U.S.C.  $ 1351(c)  (Supp.  II  1978),  which  describe 
the  contents  of  a development  and  production  plan,  tc 
lessees  in  the  western  Gulf  of  Mexico  if  the  full  range 
of  information  required  by  sec.  25(c)  is  net  necessary 
for  effective  administration  of  the  exempted  leases. 

The  submission  of  environmental  reports  is  net 
necessary  for  cil  and  gas  lessees  in  the  Gulf  of  Mexico 
except  where  the  environmental  information  in  the  report 
is  necessary  for  a state  with  an  approved  coastal  zene 
management  plan  to  make  a consistency  de ter m i r a t ic n cr 
is  necessary  for  the  Secretary  tc  carry  cut  his  statu- 
tory responsibilities. 

No  environmental  impact  statements  need  be  pre- 
pared prior  to  the  approval  of  development  and  produc- 
tion plans  for  oil  and  gas  leases  in  the  western  Gulf 
of  Mexico. 

The  Secretary  is  not  required  tc  fellow  the  appro- 
val time  frames  set  out  in  sec.  25(g)  and  (h)  cf  the 
Cuter  Continental  Shelf  Lands  Act,  43  U.S.C.  § 1351(g) 
and  (h)  (Supp.  II  1978),  when  considering  development 
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and  production  plans  submitted  by  oil  and  gas  lessees 
in  the  western  Gulf  of  Mexico. 

Oil  and  gas  leases  in  the  western  Gulf  of  Mexico 
are  not  exempt  from  the  requirement  in  sec.  19  of  the 
Outer  Continental  Shelf  Lands  Act,  43  U.S.C.  $ 1345 
(Supp.  II  1978) , which  provides  that  the  Governor  of 
any  affected  state  and  the  executive  of  any  affected 
local  government  in  such  state  shall  have  a 60-day  per- 
iod, prior  to  the  approval  of  a development  and  produc- 
tion plan  for  a lessee  to  submit  recommendations  to  the 
Secretary . 

Oil  and  gas  lessees  in  the  western  Gulf  of  Mexico 
are  not  exempt  from  sec.  5(a)  (8)  of  the  Cuter  Continen- 
tal Shelf  Lands  Act,  43  U.S.C.  $ 1334(a)  (6)  (Supp.  II 
1978) , requiring  that  lessees  comply  with  air  quality 
standards  to  the  extent  that  authorized  activities  sig- 
nificantly affect  the  air  quality  of  any  state. 

Western  Gulf  of  Mexico  lessees  conducting  activi- 
ties for  which  a Federal  license  or  permit  is  required 
and  which  affect  any  land  use  or  water  use  in  the  coas- 
tal zone  of  a state  with  an  approved  state  coastal  zone 
management  program  are  not  exempt  from  the  federal  con- 
sistency requirements  of  sec.  25(d)  and  (h)  of  the 
Outer  Continental  Shelf  Lands  Act,  43  U.S.C.  § 1351(d) 
and  (h)  (Supp.  II  1976) . 

Gulf  of  Mexico  Exemption  from  Section  25  of  the  Outer 
£2D£ inental_S he If _Lands_ Ac tA_As_ Amended , M- 3 6 9 2 3 
(Nov.  5,  1980)  87  I.D.  544 


The  Secretary  is  authorized  to  require  the  prompt 
and  efficient  exploration  and  development  of  the  entire 
area  of  each  offshore  oil  and  gas  lease  by  § 5 of  the 
OCS  Lands  Act,  various  regulations,  the  terms  of  each 
lease,  and,  in  some  cases,  implied  covenants  of  dili- 
gent development. 

New_0CS_U nit iza  t ign_Rules~  Au  thori  ty_of_t  he_Secr  et  ary 
to_Segr eqate_Par tia lly_U ni tized_0f f shore_Oil_and_Gas 
Leases,  M-36927  (Dec.  16,  1980)  87  I.D.  616 


An  order  by  a Conservation  Manager  of  the 
Geological  Survey  directing  oil  and  gas  lessees  cf 
Outer  Continental  Shelf  lands  to  subscribe  to  a unit 
plan  allocating  production  from  a specific  reservoir 
on  the  basis  of  original  net  acre-feet  of  gas-bearing 
sand,  i.e.,  the  volume  of  gas-bearing  sand  in  place 
prior  to  production  of  any  gas  from  the  reservoir,  will 
be  affirmed  where  such  a plan  of  allocation  cf  produc- 
tion is  in  common  use  on  CCS  lands  and  it  has  not  been 
shown  that  the  order  is  arbitrary  or  capricious. 

Texacoi_Incii_Gulf _Oi l_Explgr at ion_and_Prcduc t ign_Cgi , 
51  I BL A 332  (Dec.  29,  1980)  87  I.E.  648 


OPERATING  PROCEDURES 

The  Board  of  Land  Appeals  has  no  authority  tc 
declare  duly  promulgated  regulations  invalid.  Such 
regulations,  including  OCS  regulations  pertaining  to 
the  submittal  of  production  and  development  plans, 
have  the  force  and  effect  of  law  and  are  binding  on 
the  Department. 

A^,  45  I BL  A 313  (Feb.  6,  1580) 


CUTER  CCN1IKEN1AI  SHEIF  LANES  ACT— Con t i n u e d 
UNIT  PLANS 

An  order  by  a GS  conservation  manager  directing 
holders  cf  two  adjacent  outer  continental  shelf  cil 
and  gas  leases  covering  a single  producing  geological 
structure  to  unitize  will  be  affirmed  where  the  record 
shows  that  the  producing  mechanism  cf  the  structure  is 
a gas  cap  almost  wholly  under  the  exclusive  control  cf 
the  holders  cf  one  cf  the  leases,  and  that  improper  de- 
velopment cf  gas  from  this  cap  wculd  reduce  the  ulti- 
mate recovery  cf  oil  and  gas  from  the  structure,  as  the 
Department  has  the  authority  tc  require  unitization  in 
order  to  conserve  the  resources  of  the  cuter  continen- 
tal shelf  under  sec.  5(a)  of  the  OCS  Lands  Act,  as 
amended . 

Placid  Oil  Cc.  et  al. . 46  IBLA  392  (Apr.  1C,  198C) 


Sec.  5 cf  the  OCS  Lands  Act  implicitly  authorizes 
the  Secretary  to  require  compulsory  unitizaticn  cf  off- 
shore oil  and  gas  leases. 

The  Secretary  is  not  authorized  tc  require  compul- 
sory segregation  of  an  offshore  oil  and  gas  lease  when 
part  of  it  is  committed  to  a unit  agreement. 

Sec.  5 cf  the  CCS  Lands  Act  of  1953  dees  net  pro- 
vide the  clear  authority  required  to  permit  segregation 
of  CCS  leases,  since  it  neither  expressly  mentions  the 
power  to  segregate  nor  incorporates  the  segregation 
authority  added  to  the  Mineral  Leasing  Act  in  1554. 

The  U.S.  Geological  Survey  may  net  condition  its 
approval  of  any  unit  agreement  or  development  plan  for 
an  offshore  oil  and  gas  lease  upon  the  lessee's  consent 
to  segregation. 

New  CCS  Unitization  Rules — Authority  of  the  Secretary 
to_ Se gr ega t e Partially  Unitized  C f f s hor e_C i l_a nd_G a s 
leaies,  M-36927- (lecT  167  19807  87  1. 1.  616 


An  order  by  a Conservation  Manager  of  the 
Geological  Survey  directing  oil  and  gas  lessees  cf 
Cuter  Continental  Shelf  lands  to  subscribe  tc  a unit 
plan  allocating  production  from  a specific  reservoir 
on  the  basis  of  original  net  acre-feet  cf  gas-bearirg 
sand,  i.e.,  the  volume  of  gas-bearing  sand  in  place 
prior  to  production  of  any  gas  from  the  reservoir,  will 
be  affirmed  where  such  a plan  of  allocation  cf  produc- 
tion is  in  common  use  on  OCS  lands  and  it  has  not  teen 
shown  that  the  order  is  arbitrary  or  capricious. 

lexacgi_Jjic_.a_Gulf_Og  1 Exploration  and  Production  Cc.  , 
51  IEIA-3  32~  (lee.  29,-1980)  87  I.I.~648 


PATENTS_CF_PUBLIC_LANES 

GENERALLY 

So  long  as  the  legal  title  to  public  lands  remains 
in  the  United  States,  it  has  the  power,  after  proper 
notice  and  upon  adequate  hearing,  tc  determine  whether 
a millsite  claim  is  valid,  and  if  it  be  found  invalid, 
to  declare  it  null  and  void. 

United  States  cf  America  v. U t a h_Jn  te  r nat_ic  na  I nc.  , 

45  I E I A 73  (Jan7  1 "7 1 9 8 0 ) 


Every  patent  for  public  lands  carries  with  it  an 
implied  affirmation  of  every  fact  made  prerequisite  to 
its  issue.  Nc  executive  officer  of  the  Government  is 
authorized  tc  reconsider  the  facts  on  which  it  was 
issued. 


Iee_Ji_ W i 1 lg a m sen , 48  I EL  A 329  (July  3,  196C) 
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pa TE NTS_OF_P UBII C_ L A N DS — Con  ti n ued 
AMENDMENTS 

Where  over  the  course  of  several  decades  patented 
land  has  been  conveyed  according  to  the  description  in 
the  patent  by  willing  buyers  and  sellers  in  "arm's 
length"  transactions,  the  subsequent  grantees  of  the 
original  entrymen  had  a duty  to  identify  the  land  that 
they  were  purchasing,  and  the  Government  will  not  amend 
the  patent  to  substitute  other  public  land  simply  be- 
cause the  present  owner  believes,  or  even  proves,  that 
certain  of  the  land  settled  by  the  original  entryman 
was  misdescribed  by  him,  absent  any  showing  of  a basis 
for  equitable  relief. 

George  Val  Snow.  46  IBLA  101  (Feb.  29,  1980) 


DEPARTMENT  OF  THE  INTERIOR  INSTRUCTIONS, 

44  L.D.  513  (1916) 

The  Federal  interest  retained  in  an  authorized 
improvement  constructed  and  maintained  under  principles 
°f  Instructions,  44  L.D.  513  (1916)  , is  limited  to  the 
improvement  itself.  The  exception  for  the  improvement 
is  inserted  in  a patent  for  the  purpose  cf  giving  pub- 
lic notice  that  the  improvement  is  there;  eliminating 
the  improvement  from  the  conveyance;  and  for  assuring 
any  attendant  right  of  the  Federal  Government  to  go 
onto  the  land  for  purposes  consistent  with  its  owner- 
ship in  the  improvement. 

A notation  on  the  land  records  of  a 44  L.D.  513, 
interest  must  be  removed,  and  no  reservation  of  such 
interest  can  be  included  on  subsequent  patents,  when 
the  subject  improvement  is  no  longer  needed  or  used  for 
or  by  the  United  States. 

Doyonx_Ltd..,  5 ANCAE  77  (Cct.  10,  1980)  87  I.C.  480 


EFFECT 

Like  a patent,  the  effect  of  the  issuance  of  a 
Native  allotment,  even  if  issued  by  mistake  or  inad- 
vertence, is  to  transfer  the  legal  title  from  the 
United  States,  and  to  remove  from  the  jurisdiction  of 
the  Department  the  resolution  of  disputes  concerning 
rights  to  the  land. 

S t a t e_of _ A 1 a s ka , 45  IBLA  318  (Feb.  6,  198C) 


In  treating  cases  similar  in  all  respects  to  those 
encountered  by  the  Court  in  Aguilar  v.  U n i ted_Sta t es , 
474  F.  Supp.  840  (1979),  the  Board  will  conform  to  the 

District  Court's  directions  in  that  case. 

l2I_G^._Denny , 46  IBLA  273  (Mar.  27,  1980) 


In  treating  cases  similar  in  all  respects  to  these 
encountered  by  the  court  in  Aguilar  v.  Uni ted_S ta t es , 
474  F.  Supp.  840  (1979)  , the  Board  will  conform  tc  the 

District  Court's  directions  in  that  case.  Where  there 
is  a conflict  between  an  application  by  the  State  of 
Alaska  to  select  land  under  the  Statehood  Act  and  an 
application  by  an  Alaska  Native  for  an  allotment  under 
the  Act  of  May  17,  1906,  and  it  appears  tc  BLM  that 
the  Native  applicant  has  met  the  requirements  under 
the  Native  Allotment  Act,  ELM  must  notify  the  State  cf 
Alaska.  The  State,  if  dissatisfied,  may  either  initi- 
ate private  contest  proceedings  to  prove  lack  of  quali- 
fication on  the  part  of  the  Native,  or  it  may  appeal 
the  subsequent  decision  of  BLM  to  the  Board  of  Appeals. 

ha n_North way , 46  IBLA  326  (Apr.  4,  198C) 


E ATE NTS_CF_EUELIC_L ANCS — Continued 
EFFECT  — Continued 

The  effect  of  the  issuance  of  a legal  patent  is 
to  transfer  legal  title  from  the  United  States  and  tc 
remove  the  land  from  jurisdiction  cf  the  Departaert  cf 
the  Interior.  Applications  for  land,  title  to  which 
has  passed  from  the  United  States  by  issuance  cf  a 
legal  patent,  must  be  rejected. 

Robert_Cale  K a r ston_e t_a 1.. , 51  IELA  115  (Ncv.  2C, 

19  80) 


The  effect  of  the  issuance  of  a patent  without 
a mineral  reservation,  even  if  issued  by  mistake  cr 
inadvertence,  is  to  transfer  the  legal  title  frem  the 
United  States,  and  tc  remove  from  the  jurisdiction  cf 
this  Department  the  consideration  of  all  disputed  ques- 
tions concerning  rights  tc  the  land. 

Silver  Snot  Metals.  Inc..  51  IELA  212  (Dec.  10,  1980) 


RESERVATIONS 

Interpretations  of  the  mineral  reservaticn  in 
patents  issued  by  the  United  States  under  the  Stock- 
Raising  Homestead  Act,  43  U.S.C.  § 299  (1970),  must  be 
consistent  with  the  established  rule  that  land  grants 
are  to  be  construed  favorably  tc  the  Government,  that 
nothing  passes  except  what  is  conveyed  in  clear  lan- 
guage, and  that  if  there  are  doubts  they  are  resolved 
for  the  Government,  not  against  it. 

In  determining  whether  scoria  is  included  in  a 
mineral  reservaticn  in  a patent  issued  under  the 
Stock-Raising  Homestead  Act,  43  U.S.C.  § 299  (197C), 
the  interpretation  of  the  reservation  must  take  irtc 
account  the  intended  use  for  which  the  land  was  con- 
veyed and  those  uses  which  the  Government  intended  tc 
reserve. 

A patent  of  land  under  the  Stock-Raising  Homestead 
Act,  43  U.S.C.  i 291  (1970),  was  not  generally  intended 
to  give  the  grantee  the  right  tc  use  the  land  fer  min- 
eral development,  tut  mineral  development  was  tc  pro- 
ceed only  under  the  mineral  laws. 

The  mineral  reservation  in  a patent  issued  under 
the  Stock-Raising  Homestead  Act,  43  U.S.C.  5 29] 

(1970),  includes  mineral  substances  which  can  be  taken 
from  the  soil  and  which  have  a separate  value,  includ- 
ing those  marketable  minerals  found  at  cr  near  the  sur- 
face, and  which  have  no  rare  or  exceptional  character, 
regardless  of  whether  they  are  subject  tc  disposition 
under  30  U.S.C.  § 601  (1976)  or  ether  existing  statu- 
tory authority. 

Sec.  9 of  the  Stock-Raising  Homestead  Act, 

43  U.S.C.  § 299  (1970),  contemplates  that  the  Depart- 

ment of  the  Interior  retains  continuing  jurisdiction 
and  administration  of  mineral  deposits  reserved  by  that 
Act. 

"Public  lands."  Under  43  CER  3602. 1 which  defines 
a trespass,  the  term  "public  lands"  includes  mineral 
deposits  reserved  under  the  Stock-Raising  Homestead 
Act,  43  U.S.C.  § 299  (1970). 

Under  the  Stock-Raising  Homestead  Act,  43  U.S.C. 

§§  291-301  (1970),  there  is  no  eguitable  basis  for  ex- 
cluding valuable  deposits  of  scoria  from  the  scope  cf 
a Federal  mineral  reservation  although  the  Government 
has  successfully  contended  in  other  cases  that  common 
or  surface  minerals  are  not  included  in  mineral  reser- 
vations to  the  United  States,  because  the  rules  cf 
construction  cf  private  conveyances  differ  from  these 
which  govern  Federal  grants,  and  because  3C  U.S.C.  $ 54 
(1976)  provides  compensation  for  damage  tc  surface  own- 
ers' crops,  improvements  and  grazing  values. 


Scoria  which  is  valuable  for  surfacing  reads  is  a 
mineral  reserved  to  the  United  States  in  patents  issued 
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EM£MS_OF_PUBLIC_LA  NDS — Conti  n ued 
RESERVATIONS — Continued 

under  the  Stock-Raising  Homestead  Act,  43  U.S.C.  § 299 
(1970)  . 

Pacif ic_Eower_6_Li2ht_Co^ , 45  IBLA  127  (Jan.  23,  198C) 


Language  excluding  mineral  lands  which  was  includ- 
ed in  a patent  of  railroad  grant  lands  does  net  operate 
as  a mineral  reservation  or  diminish  the  estate  vested 
in  the  grantee  upon  later  discovery  of  minerals  in  the 
land.  The  issuance  of  a railroad  grant  lands  patent 
generally  constitutes  a conclusive  determination  ty  the 
United  States  of  the  nonmineral  character  of  the  land. 

fiis  ne_B^._Ka  t z , 48  IBLA  118  (Hay  30,  1980) 


A patent  issued  pursuant  to  the  Homestead  Act  of 
Hay  20,  1862,  43  U.S.C.  4 161  (1976),  reserving  to  the 
United  States  all  coal  under  the  Act  of  June  22,  191C 
(36  Stat.  583)  and  sodium  under  the  Act  of  July  17, 

1914  (38  Stat.  509)  in  the  lands  described  ty  such 
patent,  cannot  be  construed  as  reserving  to  the  United 
States  other  minerals,  such  as  oil  and  gas,  which  are 
not  specifically  reserved  therein. 

Circular  1021,  July  21,  1925,  instructed  the  land 
offices  to  impress  upon  a nonmineral  application  a res- 
ervation of  those  minerals  for  which  the  land  had  been 
embraced  in  applications  for  permit  or  lease. 

Lee_£^_W il liamson , 48  IBLA  329  (July  3,  1980) 


PAYMENTS 

(See_alsc  Accounts--if  included  in  this  Index.) 

GENERALLY 

Where  Geological  Survey  did  not  expressly  state 
otherwise,  under  its  policy  established  and  in  effect 
since  1958,  royalty  payments  are  accepted  subject  to 
post  audit  and  correction  and  do  not  necessarily  con- 
stitute payments  in  full  of  royalty  obligaticns.  The 
Area  Supervisor's  silence  does  not  imply  acceptance; 
nor  does  his  inaction  bar  the  Government  from  assert- 
ing the  incorrectness  of  the  payment  subsequently. 

Supron_Energy_Corpii_et_alA , 46  IELA  181  (Mar.  21,  I960) 


A sight  draft  is  an  acceptable  form  of  remittance 
to  satisfy  43  CER  3112. 2-1  (a)  (1)  governing  filing  fees 
for  simultaneous  oil  and  gas  lease  offers. 

Wi Ilia m_fii_ Jeff eisx_Jri,  46  IBLA  322  (Apr.  4,  198C) 


Where  an  offer  is  drawn  No.  1 in  a simultaneous 
oil  and  gas  lease  drawing  and  the  offeror  is  notified 
by  BLH  that  the  rental  due  is  $1,863,  the  offer  will 
be  disqualified  under  43  CER  3112.4-1  when  the  offerer 
submits  a check  for  only  $1,836  within  the  time 
required,  but  fails  to  submit  the  $27  deficiency  within 
the  allowed  time. 

E8 ward_Good man , 48  IELA  152  (June  9,  1980) 


PAYMENTS — Cert inued 
GENERALLY — Continued 

Where  an  offer  is  drawn  No.  1 in  a simultaneous 
oil  and  gas  lease  drawing  and  the  offerer  is  nctified 
ty  ELM  that  the  rental  is  due  within  15  days  from  the 
receipt  of  notice  that  such  payment  is  due,  the  effer 
will  be  disqualified  under  43  CER  3112.4-1  when  the 
rental  is  net  received  in  the  proper  office  within 
15  days  from  the  receipt  of  notice  that  such  payment 
is  due. 

Where  payment  must  be  accomplished  within  a spe- 
cific number  cf  days  from  receipt  of  notice,  that  rum- 
ter  includes  holidays  and  weekends  which  cccur  in  the 
interim  unless  it  is  provided  otherwise. 

GorJon_E ,_Jaco b er , 49  IELA  91  (July  22,  I960) 


Placing  a check  for  annual  rental  fer  cil  and  gas 
leases  in  the  mails  does  not  constitute  "payment"  cf 
annual  rental.  Rather,  the  lessee  must  cause  the  rental 
to  be  received  by  the  office  administering  her  leases, 
and,  until  such  time  as  it  is  received,  nc  "payment"  of 
annual  rental  has  occurred.  Placing  a check  for  annual 
rental  fer  cil  and  gas  leases  in  the  mails  dees  net  ccn- 
stitute  a tender  cf  payment  of  annual  rental  within  the 
meaning  cf  43  CER  3108.2—1  (c) . Rather,  a lessee  makes 
a tender  cf  payment  only  when  she  submits  payment  to 
the  ELM  office  administering  her  leases  and  when  EIM 
has  the  opportunity  either  to  receive  or  decline  it. 

Rose_M._Kee.gel,  49  IELA  106  (July  28,  I960) 


FHOSPHATE_LEAS!S_ANE_PERMIT= 

(See_also  Mineral  Leasing  Act — if  included  in  this  Index.) 

GENERALLY 

When  an  assignment  of  a phosphate  lease  has  teen 
approved  and  there  is  a controversy  as  to  the  validity 
of  the  assignment,  the  Department  will  not  rescind  ap- 
proval cf  the  assignment  where  no  errer  or  irregularity 
is  shewn  therein,  and  will  maintain  the  status  que 
where  the  parties  have  instituted  litigation  to  resclve 
their  dispute. 

n_£i_3J)d_ E lizabet h_ Archer , 46  IELA  203  (Mar.  24, 

1980) 


ROYALTIES 

Where  the  Secretary  has  decided  that  production 
from  phosphate  leases  should  be  valued  in  accordance 
with  a particular  method  and  what  the  value  should  be, 
the  Eoard's  review  authority  is  limited  tc  determining 
whether  the  Geological  Survey  Area  Supervisor  whe 
issues  orders  to  the  phosphate  lessees  has  properly 
followed  the  Secretary's  instructions.  No  hearing  is 
required  as  a prerequisite  to  the  order. 

Where  the  Department  has  not  formally  adopted 
any  methodology  fer  determining  the  value  cf  produc- 
tion from  phosphate  leases,  tut  has  instead  allowed 
lessees  simply  to  pay  royalty  based  cn  the  minimum 
value  specified  in  the  lease  after  having  advised 
them  that  a new  method  of  determining  a realistic 
value  was  being  developed,  it  may  assert  that  royalty 
was  incorrect  even  after  it  has  accepted  these  royalty 
payments,  and  may  impose  the  method  as  approved  ty  the 
Secretary . 


S ta ujf e^_C he mical_Co ._et_al . , 49  IELA  381  (Sept. 
lggC) 
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P0TASSIUM_L£ASES_AND_PERMI1S 

(See_also  Mineral  Leasing  Act  — if  included  in  this  Index.) 
GENERALLY 

Failure  to  pay  full  annual  rental  on  or  before  the 
anniversary  date  for  a potassium  prospecting  permit  re- 
sults in  automatic  termination  of  the  permit. 

IM^-Chemical-Corpi,  45  IELA  335  (Feb.  6,  1980) 


A natural  brine  containing  water  and  ions  of 
sodium,  potassium,  calcium,  magnesium,  and  chlorine 
may  be  considered  a valuable  deposit  of  a scdium  com- 
pound within  the  meaning  of  30  U.S.C.  § 262  (1976)  if 
either  of  two  contingencies  occur.  First,  scdium  must 
be  present  in  sufficient  quantity  as  to  be  commercially 
valuable.  Second,  sodium  must  be  essential  to  the 
molecular  structure  of  the  valuable  mineral. 

Land  is  "known  to  be  valuable"  for  a mineral  sub- 
ject to  the  Mineral  Leasing  Act  of  Feb.  25,  1920,  as 
amended,  when  "known  conditions  at  the  time  [of  loca- 
tion] were  plainly  such  as  to  engender  the  belief  that 
the  land  contained  mineral  deposits  of  such  quality  and 
in  such  guantity  as  would  render  their  extraction  prof- 
itable and  justify  expenditures  tc  that  end."  United 
States  v.  Southern_Pacif ic_Coi,  251  U.S.  1,  13-14 
(1919)  ; Diamond_Cgal_Coi  v.  U nit e d_S ta t es  , 233  U.S. 

236,  239-40  (1914).  In  determining  whether  mineral 
deposits  are  such  as  to  render  their  extraction  profit- 
able and  justify  expenditures,  extrinsic  factors,  such 
as  the  cost  of  extraction,  processing,  transportation, 
and  marketing  must  be  considered. 

Where  sodium  ions  are  commingled  in  a brine  with 
calcium,  potassium,  and  chlorine  ions  and  nc  valuable 
deposit  of  a sodium  or  potassium  compound  is  present, 
contestees'  evaporation  of  such  brine  does  not  violate 
the  Multiple  Mineral  Development  Act,  30  U.S.C.  §§  521- 
531  (1976). 

The  Administrative  Law  Judge  gave  proper  weight 
to  Government  testimony  in  dismissing  the  Government's 
contest  complaint  where  the  evidence  supported  a find- 
ing of  the  existence  of  a sodium-calcium-chlcride 
brine,  but  did  not  support  a finding  that  such  brine 
was  "known  to  be  valuable"  for  a Leasing  Act  mineral. 

The  existence  of  a "related  product"  within  the 
meaning  of  30  U.S.C.  § 262  (1976)  presumes  the  exis- 

tence of  a valuable  sodium  compound  deposit. 

United_States_vi_Levgn_Bardsle^ (1  tustee]__,_Marlene_Mj, 

Bar dsley_t_I ndivid ualli_and_as_Ad minist ra trix_gf _t he 

Estate_gf_Dgna ld_H^._Ea rdsle^ [Dgceasedl,  45  IBLA  367 

(Feb?  77  1980)  “ ~ 


PERMITS 

Failure  to  pay  full  annual  rental  on  cr  before  the 
anniversary  date  for  a potassium  prospecting  permit  re- 
sults in  automatic  termination  of  the  permit. 

^®§Z_Chemical_Cgrpi , 45  IELA  335  (Feb.  6,  1980) 


POWERSITE_LANDS 

Lands  which  are  covered  by  a license  for  a power 
project  issued  by  the  Federal  Power  Commission  (now  the 
Federal  Energy  Regulatory  Commission)  are  net  open  tc 
mineral  location.  Any  mining  claim  located  on  power- 
site  lands  is  void  ab  initio  unless  the  land  has  teen 
restored  to  such  entry  in  accordance  with  sec.  24  of 
the  Federal  Power  Act,  16  U.S.C.  5 818  (1976). 


FUELIC  LANES 

(See_a2sg  Accretion,  Avulsion,  Eoundaries,  Belicticn, 
Surveys  of  Public  Lands — if  included  in  this  Index.) 

ACMINISTRA1ICN 

Sec.  9 cf  the  Stock-Raising  Homestead  Act, 

43  U.S.C.  $ 299  (1970),  contemplates  that  the  Depart- 
ment  of  the  Interior  retains  continuing  jurisdiction 
and  administration  of  mineral  deposits  reserved  by  that 
Act . 

"Public  lands."  Under  43  CFR  3602.1  which  defines 
a trespass,  the  term  "public  lands"  includes  mineral 
deposits  reserved  under  the  Stock-Raising  Homestead 
Act,  43  U.S.C.  5 299  (1970). 

f ac if ic_Po we r_6_lig h t_Co . , 45  IEIA  127  (Jan.  23,  1960) 


CLASSIFICATION 

Where  ELM  classifies  a 4-acre  tract  as  suitable 
for  disposal  under  the  Small  Tract  Act,  thereby  segre- 
gating it  from  acquisition  under  other  public  land 
laws,  then  grants  an  individual  a lease  therecn  with 
option  to  purchase,  pursuant  tc  which  the  lessee  con- 
structs buildings  and  occupies  the  tract,  the  pretest 
and  application  of  an  Alaska  Native,  made  for  the  first 
time  12  years  later,  will  be  rejected,  as  a matter  of 
law  and  equity  where  the  Native  was  claiming  160  acres 
of  different  land  during  the  preceding  6 years,  and  had 
made  no  assertion  of  interest  in  the  small  tract,  hut 
rather  had  expressly  acknowledged  the  existence  cf  the 
leasehold. 

Evel^n_A lexa nd er , 45  IBLA  28  (Jan.  14,  I960) 


JURISDICTION  OVER 

So  long  as  the  legal  title  tc  public  lards  remains 
in  the  United  States,  it  has  the  power,  after  proper 
notice  and  upon  adequate  hearing,  tc  determine  whether 
a millsite  claim  is  valid,  and  if  it  be  found  invalid, 
tc  declare  it  null  and  void. 

United  States  of  America  v.  Utah In  t e r na  t_ic  na_l_,_  I r c.  , 

45  IEIA  73  (Jan.  17,  1980) 


LEASES  AND  PERMITS 

A hardrock  prospecting  permit  application  is  prop- 
erly rejected  where  the  deed  conveying  the  subject 
lands  to  the  United  States  expressly  excepts  therefrem 
all  minerals  and  rights  thereunder  outstanding  cf  rec- 
ord in  third  parties. 

Exxc n_Cor£ . , 45  IELA  260  (Eeb.  4,  1960) 


An  airport  lease  issued  under  the  Act  cf  May  24, 
1928,  is  properly  canceled  where  the  lessee  fails  to 
use  the  leased  land  as  a public  airport.  It  is  irrel- 
evant that  the  lessee  has  been  unable  to  arrange  financ- 
ing for  reinitiation  of  airport  service,  as  the  terms  cf 
the  Act,  regulations,  and  lease  require  that  the  lands 
be  used  as  an  airport  and  provide  for  nc  dispensation  cf 
this  requirement. 

Jose_Rodr i^uez , 49  IBLA  258  (Aug.  18,  1980) 


Harold  H,  Voris.  48  IELA  206  (June  16,  I960) 
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puelic_recoeds 

(See_also  Administrative  Procedure,  Confidential 
Inf or  mat  ion-- if  included  in  this  Index.) 

Publication  in  the  Federal  Register  of  a classifi- 
cation for  multiple  use  management  pursuant  to  43  CFR 
2461.2  will  segregate  the  affected  land  tc  the  extent 
indicated  in  the  notice,  and  applications  for  such 
land  must  be  rejected. 

Rgbert_Dale_«arstgn_et_ali , 51  IBLA  115  (Ncv.  20, 

1980) 


public_sales 

PREFERENCE  RIGHTS 

An  assertion  of  a preference  right  tc  purchase 
public  land  offered  for  public  sale  pursuant  to  the 
Unintentional  Trespass  Act  of  Sept.  26,  1968,  82  Stat. 
870  (43  U.S.C.  §§  1431-1435  (1976))  (now  covered  by 
the  Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  §§  1701,  1722  (1976)),  is  improperly  rejected 
when  the  applicant  submits  satisfactory  equitable  prccf 
of  his  "ownership"  of  contiguous  lands  by  shewing  that 
he  has  contracted  to  purchase  such  land,  has  made  at 
least  partial  payment  therefor,  and  is  in  possession 
thereof . 

J^_Burton_Tuttle , 49  IBLA  278  (Aug.  18,  1980) 

87  I.E.  350 


IMLRoad_gran!_LM.SS 

Language  excluding  mineral  lands  which  was  includ- 
ed in  a patent  of  railroad  grant  lands  does  not  operate 
as  a mineral  reservation  or  diminish  the  estate  vested 
in  the  grantee  upon  later  discovery  of  minerals  in  the 
land.  The  issuance  of  a railroad  grant  lands  patent 
generally  constitutes  a conclusive  determination  by  the 
United  States  of  the  nonraineral  character  of  the  land. 

A noncompetitive  oil  and  gas  lease  offer  for  lands 
patented  under  a railroad  land  grant  must  be  rejected 
because  the  United  States  does  not  own  the  mineral  de- 
posits in  the  lands. 

Bia  ne_  EK_Ka  t z , 48  IBLA  118  (May  30,  1980) 


RECLA MAT I0N_ LANCS 

(See_also  Irrigation  Claims,  Righ ts-of- W a y--i f included  in 
this  Index.) 

GENERALLY 

An  application  under  the  Act  of  Apr.  23,  1932, 

43  U.S.C.  § 154  (1976),  for  restoration  tc  mineral 

entry  and  location  of  lands  within  a reclamation  with- 
drawal will  ordinarily  be  rejected  when  the  Water  and 
Power  Resources  Service  has  recommended  against  it,  the 
recommendation  is  premised  upon  the  requirements  of  the 
public  interest,  and  the  reasons  offered  in  support  cf 
the  recommendation  are  cogent. 

Florence_ Adkisson , 47  IBLA  121  (Apr.  28,  I960) 


EECBFATICN  ANC  PUBLIC  PURPOSES  ACT — Con t i n u ed 

the  land  had  teen  classified  for  lease  under  the  Recre- 
ation and  Eublic  Purposes  Act. 

1 ing , 96  I EL  A 213  (Mar.  27,  158C) 

EEGC1AIICNS 

(See_also  Administrative  Procedure — if  included  iE  thi 
Index.) 

GENERALLY 

All  persons  dealing  with  the  Government  are 
presumed  to  have  knowledge  of  duly  promulgated 
regulations. 

Wil le ne_ Min nie r , 45  IEIA  1 (Jan.  8,  1980) 

Robert  H.  Hansen,  Federal  Bentonite  Co..  46  IEIA  93 
(Feb.  28  ,~1980) 

M._E._Rggers , 47  IEIA  196  (May  7,  I960) 

I2°jd_Za iger , 47  IBLA  204  (May  7,  1980) 

» 97  IELA  235  (May  13,  I960) 

Rcy_T remay ne , 47  IEIA  289  (May  15,  1980) 

Nil  lia”!  J-  N a 1 ker  JL_Le  wi  s_^a_nd  be  rg  , 47  IEIA  389  (fay  22, 
I960) 

la u 2_ Ei_Jh£de s , 48  IELA  90  (May  29,  1980) 

Eelen_li_ Wallace,  48  IBLA  127  (May  30,  1980) 

James_Ej._Ccg£er , 48  IELA  175  (June  9,  I960) 

A ._  J_._Gr  ady  , 48  IEIA  218  (June  16,  1980) 

Jge_RajEic,  48  IBLA  255  (June  26,  I960) 

ill- A-_ Kiel son  , 48  IEIA  398  (July  11  , 1980) 

Bose  B.  Keeqel.  49  IEIA  106  (July  28,  1980) 

Ross_ Weaver , 49  IEIA  111  (July  28  , 1980) 

Glen_Hock i ng , 49  IELA  217  (Aug.  11,  I960) 

Kargaret_J._ Wilson,  49  IELA  228  (Aug.  12,  I960) 

Nila  Tvrrel.  49  IELA  267  (Aug.  18,  1980) 

Andersen , 5C  IELA  66  (Sept.  17,  1980) 

Ni£i!ael_ Jgn_ f cjarland , 51  IELA  173  (Nov.  26,  I9  60) 

war d_W._K tamer,  51  IBLA  294  (Cec.  17  , 1980) 

Rotert_  W_._Miller^_Mar  jorie_Ei_p_pejp_Miller  , 51  IEIA 
364  “(Eec.  29,  1980) 

The  Ecard  of  Land  Appeals  has  no  authority  tc 
declare  duly  promulgated  regulations  invalid.  Such 
regulations,  including  CCS  regulations  pertaining  tc 
the  submittal  cf  production  and  development  plans, 
have  the  force  and  effect  of  law  and  are  binding  cn 
the  Department. 

E xxc  n_Co.  U . S . A_.  , 45  IELA  313  (Feb.  6,  I960) 


NFCREA TION_AND_PUBLIC_PURFCSES_ACT 

The  rejection  of  an  application  for  a lease  under 
the  Recreation  and  Public  Furposes  Act  for  land  tc  be 
used  as  a rifle  range  is  a proper  exercise  of  the  Sec- 
retary's discretion  where  the  facts  show  that  size  and 
topography  of  the  land  are  not  suitable  for  such  range 
and  the  site  is  not  safe,  notwithstanding  the  fact  that 


REGULATIONS — Continued 
GENERALLY — Continued 

Where  it  benefits  the  affected  party  to  do  so,  and 
where  there  are  no  intervening  rights  which  will  be  ad- 
versely affected,  a mining  claim  recordation  regulation 
which  is  amended  while  the  matter  is  pending  may  be  ap- 
plied in  its  amended  form. 

Janies  E.  Strong.  45  IELA  386  (Feb.  13,  1980) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  duly  promulgated  rules  and 
regulations  regardless  of  their  actual  knowledge  of 
what  is  contained  in  such  regulations. 

EillI2is_Wood_et_alz.,  96  IELA  309  (Apr.  9,  I960) 

Ray_Fi_Cof f ee,  97  IBLA  217  (May  13,  1980) 

Rober t_Alameda_et_ali , 48  IBLA  178  (June  9,  1980) 

Lawrence_Jacobi_Freeda_Jacob,  49  IBLA  137  (July  28, 
1980) 

George_Stillman , 49  IBLA  150  (July  30,  1980) 

Brewery_Hill_Mining_Coi_t_Inci , 49  IBLA  197  (Aug.  6, 
1980) 

Claitgn_tU_Read_t_Gerald_A_._Mires,  49  IELA  271 
(Aug.  18,  1980) 

John_J^_OALoughlin , 50  IBIA  50  (Sept.  15,  1980) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  duly  promulgated  statutes 
and  regulations  regardless  of  their  actual  knowledge 
of  what  is  contained  in  such  statutes  and  regulations 

Eric_Murraj,  47  IBLA  112  (Apr.  28,  1980) 


All  persons  dealing  with  the  Government  are 
presumed  to  have  knowledge  of  statutes  and  duly 
promulgated  regulations. 

Beth  Mallory,  47  IBLA  296  (May  19,  1980) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  duly  promulgated  statutes 
and  regulations. 

Kenneth  K.  Parker.  48  IBLA  129  (May  30,  1980) 

0on_and_Mar.y_L_._Clar  k , 49  IBLA  11  (July  15,  1980) 

Canxon_View_Mini ng_Cgi , 49  IBLA  184  (July  31,  1980) 

A 1 f r ed_Le t c he r , 49  IELA  193  (Aug.  6,  1980) 

J li » 49  IBLA  335  (Aug.  25,  1980) 

Gordon_Li_Ccg£er , 51  IBLA  191  (Dec.  5,  I960) 

S an t a_Monica_Hosp>i t a 1_ Med ical_Cen ter_Founda t ion , 

51  IBLA  194  (Dec.  5,  1980)”  " 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
promulgated  regulations. 

Jo hn_Fi_Sher wood , 48  IBLA  180  (June  9,  1980) 


BEG  01 ATIC NS-- Continued 
GENERA1IY — Continued 

Ver ncn_Gi_6_Shirley_S._Wickham,  50  IELA  1 (Sept.  5, 
(198C) 


Where  a bidder  submits  with  his  bid  cne-fifth  cf 
the  amount  due  in  the  form  of  a personal  mcney  order 
payable  to  the  Eureau  cf  land  Management  pursuant  tc 
the  provisions  of  the  applicable  regulation,  43  CFR 
312C.l-4(b),  and  statements  on  the  sale  notice  allowing 
mcney  orders,  his  bid  may  not  be  rejected  fer  ret  being 
in  conformity  with  the  intent  cf  the  regulations. 

f°SS_Li_K i nna ma n , 48  IBIA  239  (June  17,  I960) 


All  persons  dealing  with  the  Government  are  pre- 
sumed tc  have  knowledge  of  relevant  statutes  and  duly 
promulgated  regulations  regardless  cf  their  actual 
knowledge  cf  what  is  contained  in  such  regulations  or 
statutes. 

Geor£e_L^_Jia  r r iso  n , 49  IBLA  157  (July  30,  198C) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  and  duly  promul- 
gated statutes  and  regulations. 

Hugh^A^ Johns  on , 50  IELA  47  (Sept.  9,  I960) 

E°il£_Ls_Schme  lzer , 51  IELA  188  (tec.  2,  I960) 


Those  who  deal  with  the  Government  are  presumed  to 
have  knowledge  of  the  law  and  regulations  duly  adopted 
pursuant  thereto. 

Con_Sagjoen_I_  Per  ri_^dkiscn_,_  Ward_Ii_  Jones  , 5C  IEIA  64 
(Sept.  17,  1 98  c7 


An  amended  regulation  restricting  transfer  cf 
oil  and  gas  interests  governs  where  an  efferor  has 
not  sought  approval  of  a transfer  of  a pending  effer 
to  lease  and  lease  (if  issued)  prior  to  June  16,  1960, 
the  effective  date  cf  the  amendment.  Accordingly, 
under  this  regulation,  ELM  cannot  consider  any  appli- 
cation for  approval  cf  such  a transfer  until  after 
issuance  of  the  lease. 

Weedon_,_  Jr^_1_et_ali , 51  IELA  378  (Cec.  31,  I960) 


APPLICABILITY 

Where  the  holder  of  a coal  prospecting  permit 
completes  his  exploration  and  applies  for  a prefer- 
ence right  coal  lease  in  1973,  the  application  must 
be  adjudicated  on  the  basis  of  the  applicant's  sub- 
sequent conformity  with  regulations  amended  in  1976 
with  retroactive  effect.  However,  where  the  appli- 
cation is  summarily  rejected  solely  for  the  reascr 
that  the  applicant's  supplemental  submission  is  "in- 
adequate," without  identifying  the  deficiency,  the 
decision  will  be  vacated  and  the  case  remanded  for 
read  judica t ic  n . 

Kin- Ark_Ccrp . , 45  IEIA  159  (Jan.  23,  196C)  67  I.E.  14 


ndo_Ma ja lea , 48  IBLA  351  (July  11,  1980) 
— Continued 
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REGULATIONS — Continued 

APPLICABILITY — Continued 

Where  the  Department , through  a duly  promulgated 
regulation,  has  increased  the  rental  rate  on  all  non- 
competitive oil  and  gas  leases  issued  after  a speci- 
fied date,  the  increased  rate  is  applicable  to  leases 
to  be  issued  subsequent  to  that  date  for  cver-the- 
counter  offers  filed  prior  to  the  effective  date  cf 
the  regulation. 

Thonias_Ccnnell , 46  IELA  331  (Apr.  4,  1980) 


BLM  properly  applied  the  regulations  set  forth 
in  43  CFR  Subparts  3520-21,  effective  May  7,  1976,  tc 
preference  right  lease  applications  pending  on  the  ef- 
fective date  of  such  regulations. 

John_S^._ Wol dx_Eugene_Vi_Si mons , 48  I BLA  106  (May  30, 
1980) 


BLM  properly  applied  amended  regulations,  the 
effective  date  for  which  is  June  16,  1980,  to  a drawing 
of  simultaneous  noncompetitive  lease  offers  held  in 
July  1980. 

Federal_Energy_Cgrpx , 51  IBLA  144  (Nov.  24,  1980) 


BINDING  ON  THE  SECRETARY 

The  Board  of  Land  Appeals  has  no  authority  to 
declare  duly  promulgated  regulations  invalid.  Such 
regulations,  including  OCS  regulations  pertaining  to 
the  submittal  of  production  and  development  plans, 
have  the  force  and  effect  of  law  and  are  binding  on 
the  Department. 

§XAX,  45  i BL  A 313  (Feb.  6,  198C) 


The  Secretary  of  the  Interior  is  bound  by  his  duly 
promulgated  regulations,  and  such  regulations  have  the 
force  and  effect  of  law. 


Day id_ Vx_Udy , 45 
Seosearchx_I nc . , 
Geosea rchx_Incx , 
Geosea rchx_Incx , 


IBLA  389  (Feb.  13,  1980) 

48  IBLA  333  (July  3,  1980) 

49  IBLA  19  (July  15,  1980) 

50  IELA  347  (Oct.  14,  1980) 


The  Department  of  the  Interior,  as  an  agency  of 
the  Executive  Branch  of  the  Government,  is  not  the 
proper  forum  to  decide  whether  or  not  a statute  enacted 
by  Congress  is  constitutional. 

The  Boards  of  Appeals  of  the  Department  of  the 
Interior  do  not  have  the  authority  to  declare  a duly 
promulgated  regulation  invalid. 

Colorado- Ut e_Electr ic_A ss ' nx_Inc.  , 46  IBLA  35  (feb.  20, 
1980) 


FORCE  AND  EFFECT  AS  LAW 

The  Board  of  Land  Appeals  has  no  authority  to 
declare  duly  promulgated  regulations  invalid.  Such 
regulations,  including  OCS  regulations  pertaining  to 
the  submittal  of  production  and  development  plans, 
have  the  force  and  effect  of  law  and  are  binding  on 
the  Department. 

£l!>‘on_Coxx_UxSxAi,  45  IBLA  313  (Feb.  6,  1980) 


1IGUIATIC NS--Continued 

FORCE  ANE  EEEECT  AS  LAW — Continued 

The  Secretary  of  the  Interior  is  bound  by  his  duly 
promulgated  regulations,  and  such  regulations  have  the 
force  and  effect  of  law. 

Da vid_ -Li_ Udy , 45  IELA  389  (let.  13,  1980) 


Geosearch , 

Inc., 

48 

IELA 

333 

(July 

3 

I960) 

Geosearch . 

Inc., 

49 

IELA 

19 

(July 

15, 

isec) 

Geosearch , 

Inc.  , 

50 

IELA 

347 

(Cct . 

14 

, I960) 

The  Department  cf  the  Interior,  as  an  agency  of 
the  Executive  Eranch  of  the  Government,  is  net  the 
proper  forum  to  decide  whether  or  net  a statute  enacted 
by  Congress  is  constitutional. 

The  Eoards  of  Appeals  of  the  Eepartment  cf  the 
Interior  do  not  have  the  authority  tc  declare  a duly 
promulgated  regulation  invalid. 

Colcrado-Ute  Electric  Ass'n.  Inc..  46  IELA  35  (Pet.  20, 

19eo7 


INTERPRETATION 

Where  it  benefits  the  affected  party  tc  dc  sc,  and 
where  there  are  no  intervening  rights  which  will  be  ad- 
versely affected,  a mining  claim  reccrdaticn  regulation 
which  is  amended  while  the  matter  is  pending  may  be  ap- 
plied in  its  amended  form. 

James_Ex_Strcng,  45  IELA  386  (Feb.  13,  1 S 8 0 ) 


Where  an  oil  and  gas  lease  has  inadvertently  been 
issued  fer  land,  part  of  which  was  the  subject  cf  a 
forest  exchange  application,  the  cancellation  of  that 
part  of  the  lease  will  be  reversed  if  the  excharge  ap- 
plication did  not  include  the  mineral  estate  and  has 
been  withdrawn  by  the  proponent,  and  no  ether  obstacle 
or  objection  tc  the  lease  exists. 

K er  r- McGe  e_  Cc  ryx  , 46  IELA  156  (Mar.  19,  I960) 


When  an  offeror  prints  her  name  cn  the  front  of  a 
drawing  entry  card  oil  and  gas  lease  offer  as  "Eeagan, 
Wavis  K.,'1  and  signs  her  name  on  the  tack  cf  the  card 
as  "Kay  Reagan,"  the  card  may  not  be  rejected  because 
she  violated  nc  regulation  by  signing  the  offer  in  that 
manner,  and  she  properly  followed  instructicns  cc  the 
face  of  the  card  by  inserting  her  full  name,  last  name 
first,  then  first  name  and  initial. 

Cla r isse_Gx_ Eercell , 49  IELA  275  (Aug.  18,  I960) 


An  assertion  cf  a preference  right  to  purchase 
public  land  offered  for  public  sale  pursuant  tc  the 
Unintentional  Trespass  Act  of  Sept.  26,  1968,  82  Stat. 
870  (43  U.S.C.  §§  1431-1435  (1976))  (now  covered  by 
the  federal  land  Policy  a.id  Management  Act  cf  1976  , 

43  U.S.C.  §§  1701,  1722  (1976)),  is  improperly  rejected 
when  the  applicant  submits  satisfactory  equitable  preef 
of  his  "ownership"  of  contiguous  lands  by  showing  that 
he  has  contracted  to  purchase  such  land,  has  made  at 
least  partial  payment  therefor,  and  is  in  possession 
thereof . 

JX_E urtcn_Iirt tie , 49  IELA  278  (Aug.  18  , 1980) 

87  I.t.  350 


IS  1 


REGULATIONS — Continued 
WAIVER 

Even  if  it  be  established  that  the  Department 
had  not  applied  in  previous  years  regulation  43  CfR 
4115.2-1  (e)  (8)  (1975),  which  requires  termination  of 

grazing  privileges  upon  loss  of  ownership  or  control 
of  base  property,  such  failure  to  apply  the  regulation 
is  not  authority  to  further  disregard  the  regulation. 

J±§“i®_4I)d_Leona_Fer  r ar  a , 47  IBLA  335  (May  21,  1980) 


E EC  RG  A N 1 2 A 1 1 C N_  E I A N S — Con  t i n u e d 

Nor  do  the  regulations  require  ELM  to  accept  all  ten- 
ders of  rental  against  an  anticipated  unavailability  cf 
some  or  all  of  the  lands  included  in  a hardrock  pros- 
pecting application,  which  may  or  may  net  materialize. 
In  the  event  that  some  cr  all  cf  the  lands  applied  for 
are  unavailable,  the  applicant's  remedy  is  a refund  cf 
excess  rental  paid,  and  net  a set-off  against 
deficiencies. 

Duval  Corn..  Amax  Exploration.  Inc.,  45  IEIA  355 

IfebT  7TlSEC) 


REINSTATEMENT 

GENERALLY 

When  an  oil  and  gas  lessee  submits  the  amount  of 
rental  stated  in  a bill  rendered  by  an  authorized  of- 
ficer and  the  amount  is  found  to  be  in  error  resulting 
in  a deficiency,  generally  such  lease  shall  not  have 
automatically  terminated  for  failure  to  pay  the  annual 
rental  timely  and  new  offers  to  lease  the  lands  must  be 
rejected . 

Lucinda_Ei_Boggs , 45  IBLA  60  (Jan.  14,  1980) 


1£S_JUDICAIA 

A decision  in  1959  withdrawing  charges  of  lack  of 
discovery  is  not  res  judicata  as  to  subsequent  inquiry. 
The  earlier  decision  merely  established  that  claimants' 
possessory  interest  in  claims  had  not  been  extinguished 
by  Act  of  May  27,  1955,  69  Stat.  67,  withdrawing  lands 
from  all  forms  of  mining  activity.  Unless  and  until 
patent  issues,  title  to  the  claims  in  controversy  re- 
mains in  the  United  States,  and  it  may  inquire  into  the 
extent  and  validity  of  rights  claimed  against  it. 

Unit ed_S tat ej_v ._Richard_G^  Clemajis  et_alif  45  IEIA  64 
(Jan.  17,  1 9 E C) 


RENT 

Idaho  Economically  Homogeneous  Area  survey  failed 
to  conform  to  5 U.S.C.  § 5911  (1976)  and  implementing 
regulations  when  values  from  urban  and  rural  areas  were 
averaged  to  reach  rental  values  for  an  entire  state 
without  regard  to  difference  in  rents  between  cities 
and  rural  or  small  town  localities.  The  rental  rate 
figures  derived  from  mere  averaging  of  values  does  net 
result  in  reasonable  values  required  by  law. 

Duane_Mi_Edvenscn , D-79-9  (Mar.  3,  1980) 


The  automatic  termination  provision  cf  30  U.S.C. 

§ 188(b)  (1976)  is  applicable  to  a lease  whose  lands 

formed  part  of  a unit  upon  which  production  has  at  all 
times  been  maintained,  but  were  thereafter  eliminated 
therefrom  and  simultaneously  segregated  by  reason  cf 
their  inclusion  in  a second  unit,  since  terminated. 

S<lss_Enterp>rises_Product ion_Coi , 47  IBLA  53  (Apr.  14, 
1980) 


Pursuant  to  5 U.S.C.  § 5911  (1976),  the  appraisal 
of  Government-furnished  quarters  at  the  Polacca  Day 
School,  Hopi  Indian  Agency,  by  the  Bureau  of  Indian 
Affairs,  Phoenix  Area  Office,  and  the  resulting  adjust- 
ment of  basic  rental  rates  were  based  upon  the  reason- 
able value  of  the  guarters  to  the  employees  in  the 
circumstances  under  which  provided,  occupied,  or  made 
available. 

Daniel_Li_Clav io , 4 OHA  54  (Sept.  11,  1980) 


REORGANIZATION^!  ANS 

There  is  no  authority  pursuant  to  which  a pro  rata 
or  set-off  formula  can  be  read  into  43  CFR  3503.3-1. 


Where  a United  States  district  court  has  ordered 
a lessee  to  adopt  a dual  accounting  method  cf  deter- 
mining value  and  has  ordered  the  Department  tc  require 
this  dual  accounting  from  the  lessee,  the  question  of 
the  propriety  cf  the  Area  Supervisor's  order  dcirg  sc 
is  apparently  res  judicata,  the  cnly  guesticn  being 
whether  the  order  is  the  court's  final  action. 

SU£rcn_F  nergy_Cc  rp_._e  t_ali , 46  IEIA  181  (Mar.  21,  19EC) 


Where  an  individual  is  named  as  an  "adverse  party" 
in  a ELM  decision  which  is  favorable  tc  that  person, 
who  then  is  duly  served  with  copies  of  a notice  cf 
appeal  and  statement  of  reasons  challenging  the  valid- 
ity of  ELM's  decision  before  the  Eoard  cf  land  Appeals 
and  seeking  reversal  of  that  decision,  tut  decides  ret 
to  participate  in  the  appellate  proceedings  before  the 
Eoard,  the  matter  becomes  res  judicata  upen  the  render- 
ing of  the  Ecard's  decision,  and  the  party  may  net 
subsequently  challenge  this  decision  by  filing  a tew 
appeal  cf  his  cwn  before  the  Board  for  read j ud ica t icn 
cf  the  same  matter. 

Donald  W.  Cover.  Fred  L.  Engle,  d.b.a.  Resource  Service 

Co . . Inc  . lillillan  ts]_j_AlXred_IJ._E  as  te  r day_,_  E uje  a u_cf 

Land  Management (Respondents) (C_D_  J “J  icia  1_  Ee  ma  ndi  , 

50  IEIA  3 C 6~  (Get.  14,  I960)  ” 


IIGETS-OE-WAY 

(See  also  Indian  Lands,  Reclamation  Iands--if  included  in 
this  Index.) 

GENERALLY 

Eublic  land  Crder  No.  2676  (1962),  requires  the 
approval  of  an  authorized  officer  of  the  Department  of 
the  Army  before  the  Secretary  of  the  Interior  can  grant 
a right-of-way  ever  lands  subject  tc  the  public  land 
order.  The  Department  of  the  Interior  has  nc  authority 
to  grant  a right-of-way  where  the  approval  is  withheld. 

In  reviewing  a decision  to  grant  a rigbt-cf-vay 
based  upon  an  environmental  analysis  report,  the  deci- 
sion will  be  upheld  where  the  record  evidences  consid- 
eration of  all  available  information  and  a reasoned 
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RIGHTS=OF- WAY — Continued 
GENERALLY — Continued 

analysis  of  the  factors  involved,  made  in  due  regard 
for  the  public  interest. 

City_of_ Anchor agex_ Alas kax_and_Jac k_Gx_Fi she rx_et_alxx 
3^.ki3x_Concer ned_C hugach_ Citizen s_vx_Chug a ch_ Electx ic_ 
Asslnx_Incx,  45  IBL A 171  (Jan.  30,  1980)  87  I.D.  21 


The  grant  of  a right-of-way  over  putlic  lands, 
authorizing  the  construction  of  a roadway  involving 
some  6 acres  of  public  lands  in  an  area  cf  approxi- 
mately 5,700  acres,  does  not  reguire  the  preparation 
of  an  environmental  impact  statement,  as  no  major  fed- 
eral action  is  present  within  the  terms  cf  42  D.S.C. 

§ 4332  (c)  (1976)  . 

Oregon_Wilderness_Coaliti.cn,  45  I ELA  347  (fefc.  7,  1980) 


The  Bureau  of  Land  Management  can  recover  the  full 
cost  of  providing  a service  to  an  identifiable  benefi- 
ciary regardless  of  the  incidental  public  benefits 
flowing  from  that  service.  Charges  may  be  made  for 
environmental  studies  deemed  appropriate  for  the  proper 
consideration  of  the  application. 

Recognizing  the  principle  of  stare  decisis,  the 
Board  nevertheless  declines  to  follow  a decision  cf  the 
same  district  court  involving  the  same  statute  where  a 
circuit  court  decision,  although  arising  under  a dif- 
ferent statute,  is  of  more  recent  vintage,  takes  spe- 
cific cognizance  of  the  district  court  decision,  and 
the  circuit  court  decision  comports  with  Departmental 
policies. 

A pending  right-of-way  application  does  not  create 
any  vested  right  in  the  applicant;  therefore,  the  ap- 
plication is  subject  to  the  regulations  in  effect  when 
it  is  adjudicated. 

Management  overhead  costs  are  not  recoverable  from 
right-of-way  applicants  under  43  CFR  2802.1-2. 

£°2°£ii2°::Ute_Electric_Assj.nx_Inc:x , 46  IEL  A 35  (Feb.  20, 
1980) 


Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  where  an  appellant  fails  to  dem- 
onstrate by  convincing  evidence  that  the  appraisal 
methods  used  by  the  Bureau  of  Land  Management  are  in 
error  or  that  the  charges  are  excessive. 

Pursuant  to  43  CFR  2802.1-7(3)  increased  charges 
may  not  be  imposed  retroactively,  tut  are  only  to  be 
imposed  by  the  authorized  officer  after  reasonable  no- 
tice and  opportunity  for  hearing,  beginning  with  the 
next  charge  year  after  the  officer's  decision. 

A grantee  of  a communications  site  right-of-way  is 
properly  held  in  default  and  his  right-of-way  is  prop- 
erly cancelled  pursuant  to  43  CFR  2802.1-7  (d)  where 
grantee  has  failed  to  pay  proper  amount  of  rental  for 
4 years. 

£ames_Wx_Smith,  46  I B L A 233  (Mar.  27,  1980) 


Where  the  bases  of  decisions  rejecting  rights-of- 
way  applications  for  domestic  water  facility  are  con- 
tradicted by  the  Environmental  Analysis  Report  on  the 
project  and  alternatives  enumerated  therein,  and  where 
BLM  failed  to  consider  possible  mitigating  actions  sug- 
gested by  appellant,  the  decisions  will  be  vacated  and 
remanded  for  further  consideration. 

East_Canyon_Irr igat ion_Cox , 47  IELA  155  (May  6,  1980) 


£ 1 £ JH 1 S-  0 F-  W A Y — Continued 
GENERALLY  — Continued 

The  comparable  lease  method  of  appraisal  of  com- 
munication sites,  which  compares  rental  data  frcm  com- 
parable leased  sites  with  data  from  the  subject  site, 
is  the  preferred  method  of  determining  the  fair  market 
rental  value  of  the  right-of-way  where  there  is  suffi- 
cient comparable  data  available. 

Appraisals  of  rights-of-way  for  com m u n ica t ic r 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Eureau  cf  Land  Management 
and  the  appellant  fails  to  show  by  convincing  evidence 
that  the  charges  are  excessive. 

E £ M Service.  Inc..  48  IELA  233  (June  17,  1980) 

Northwestern  Colorado  Eroadcastinq  Cc..  49  IEIA  23 
(July  15,  1980) 


The  grant  of  a right-of-way  over  public  lards, 
authorizing  the  construction  of  a roadway  to  provide 
access  to  a uranium  mining  property,  where  such  grant 
is  made  contingent  upon  the  necessary  licenses  being 
obtained  prior  to  commencement  of  any  mining  activity, 
does  not  require  the  preparation  of  an  environmental 
impact  statement,  as  no  major  Federal  action  is  present 
within  the  terms  of  42  D.S.C.  § 4332(C)  (1976). 

Jame  s_I_.  _ Thompson , 51  IEIA  154  (Nov.  26  , 1980) 


ACT  OF  FEERUARY  15,  1901 

A decision  rejecting  an  application  for  an  access 
road  and  canal  right-of-way  will  be  affirmed  when  the 
record  shows  that  the  appellant  has  failed  to  file  a 
statement  cf  the  proper  State  official,  or  ether  evi- 
dence showing  that  he  has  a right  to  the  use  cf  the 
water. 

And r e w_ Ax_Ha r rg wer , 51  IELA  390  (Cec.  31,  196C) 


ACT  OF  FEERDARY  25,  1920 

Sec.  26  of  the  Mineral  Leasing  Act  of  1920, 

30  D.S.C.  § 185  (1976),  is  not  applicable  to  cn-lease 
oil  and  gas  production  facilities  which  are  included  in 
a surface  use  and  operations  plan,  and  which  are  autho- 
rized by  the  approval  of  an  application  to  conduct 
leasehold  operations  or  construction  activities. 

Federal  lands  included  in  a unit  agreement  ap- 
proved pursuant  to  30  CFR  Eart  226  or  a ccmmunitiza- 
tion  agreement  approved  pursuant  to  43  CFR  3105.2  are 
treated  like  an  individual  oil  and  gas  leasehold  fer 
the  purpose  cf  determining  whether  righ ts-cf- wa y are 
required  for  facilities  located  thereon. 

Sec.  29  of  the  Mineral  Leasing  Act  of  192C, 

30  D.S.C.  § 186  (1976),  has  consistently  been  inter- 
preted as  net  providing  authority  separate  frcm  sec. 

28  of  the  Mineral  Leasing  Act,,  30  D.S.C.  $ 18  5 (1  976), 
for  oil  and  gas  pipeline  righ ts-cf- wa y . Instead,  it 
reserves  to  the  United  States  the  right  to  allcw  ether 
rights-of-way  or  to  lease  other  minerals  on  Federal 
land  already  leased  for  the  extraction  cf  one  mineral, 
and  allows  the  reservation  of  the  right  to  dispose  cf 
the  surface  of  land  leased  for  mineral  extraction 
"insofar  as  said  surface  is  not  necessary  tc  the  use 
of  the  lessee  in  extracting  and  removing  deposits 
therecn." 

All  facilities  related  to  an  oil  and  gas  lease 
which  are  located  on  Federal  land  outside  the  lease, 
regardless  of  their  nature,  may  be  constructed  only 
after  appropriate  r ights-cf-way  have  been  granted. 
Similarly,  cn-lease  oil  and  gas  transportation  facil- 
ities and  on-lease  commercial  facilities  reguire 
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R I G HTS=Of 2 W fl Y — Continued 

ACT  OF  FEBRUARY  25,  1920 — Continued 

rights-of-way.  Depending  on  the  nature  cf  the  facil- 
ity, the  right-of-way  would  te  granted  pursuant  tc 
either  sec.  28  of  the  Mineral  Leasing  Act  of  1920, 

30  U.S.C.  § 185  (1976),  or  Title  V of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 

§§  1761-1771  (1976) . 

RiflhiLSfLiiSi-Seguir ements_ f or_Gat her ing_L i nes_a nd 
0£liei_i!E2duction_Faciliti€S_Locat  ed_Withi  n_0i  l._a  nd 
G a s_ Leaseholds,  M-36921  (June  19,  1980)  87  I.C.  291 


APPLICATIONS 

The  Bureau  of  Land  Management  can  recover  the  full 
cost  of  providing  a service  to  an  identifiable  benefi- 
ciary regardless  of  the  incidental  public  benefits 
flowing  from  that  service.  Charges  may  te  made  fcr 
environmental  studies  deemed  appropriate  for  the  proper 
consideration  of  the  application. 

Recognizing  the  principle  of  stare  decisis,  the 
Board  nevertheless  declines  to  follow  a decision  cf  the 
same  district  court  involving  the  same  statute  where  a 
circuit  court  decision,  although  arising  under  a dif- 
ferent statute,  is  of  more  recent  vintage,  takes  spe- 
cific cognizance  of  the  district  court  decision,  and 
the  circuit  court  decision  comports  with  Departmental 
policies . 

A pending  right-of-way  application  does  not  create 
any  vested  right  in  the  applicant;  therefore,  the  ap- 
plication is  subject  to  the  regulations  in  effect  when 
it  is  adjudicated. 

Management  overhead  costs  are  not  recoverable  from 
right-of-way  applicants  under  43  CFR  2802.1-2. 

£2i°tado-Ut e_£lect ric_A ss2nx_Ii)£i » 96  IELA  35  (Feb.  20, 
1980) 


The  repeal  of  sec.  704(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  90  Stat.  2792,  of 
certain  statutory  authority  to  reserve  land  as  a water- 
hole  only  prohibits  future  withdrawals  or  reservations 
of  land  under  the  repealed  statutes  and  does  not  affect 
known  waterholes  withdrawn  prior  to  the  repeal.  It  was 
proper  for  the  Eureau  of  Land  Management  to  reject  a 
water  pipeline  right-of-way  application  fcr  land  con- 
taining a waterhole  which  was  withdrawn  prior  to  the 
Federal  Land  Policy  and  Management  Act  of  1976,  and 
where  the  water  is  needed  for  a public  use. 

Grant  L.  Hacking.  50  IBLA  154  (Sept.  30,  I960) 


The  Federal  Land  Policy  and  Management  Act  of  1976 
authorizes  the  Eureau  of  Land  Management  to  recover  rea- 
sonable costs  including  costs  of  environmental  analyses 
for  applications  of  rights-of-way  across  public  lands. 

Costs  not  directly  associated  with  the  processing 
or  monitoring  of  a right-of-way  application,  such  as 
evaluation  of  the  mine  to  be  served  by  the  rights-of- 
way,  are  not  authorized  by  the  Federal  Land  Folicy  and 
Management  Act  of  1976  and  are  not  reimbursable  pursu- 
ant to  43  CFR  2802.1-2. 

Management  overhead  costs  are  not  recoverable  from 
right-of-way  applicants  under  43  CFR  2802.1-2. 

UiSi_S t eel_Corp^ , 50  IELA  190  (Sept.  30,  1980) 

87  I.C.  473 


RIGHTS-OF-WAY — Continued 
AF FLIC  A TIC  NS — Continued 

Under  the  Federal  Land  Policy  and  Management  Act  of 
1976,  a Eureau  of  Land  Management  rejection  cf  a read 
right-of-way  is  discretionary  and  will  be  affirmed  when 
the  record  shows  the  decision  to  te  a reasoned  analysis 
of  the  factors  involved,  made  with  due  regard  fcr  the 
public  interest. 

Department  cf  the  Army.  Corps  of  Engineers,  51  IELA  26 

(cetT  2e“  i 9 e c > ~ 


A decision  rejecting  an  application  fcr  an  access 
road  and  canal  right-of-way  will  be  affirmed  when  the 
record  shows  that  the  appellant  has  failed  tc  file  a 
statement  cf  the  proper  State  official,  or  ether  evi- 
dence showing  that  he  has  a right  tc  the  use  cf  the 
water . 

Andr  ew_A^._  Bar  rower , 51  IBLA  390  (Dec.  31,  I 96  0) 


CCNEITICNS  ANE  LIMITATIONS 

An  applicant  for  a right-of-way  for  a municipal 
water-supply  reservoir  may  be  required  tc  open  both 
this  reservoir  and  another  reservoir  built  pursuant  to 
an  earlier  right-of-way  grant  to  restricted  public  ac- 
cess as  a condition  tc  receiving  the  present  grant, 
where  the  record  shows  that  doing  sc  is  in  the  public 
interest  and  will  net  unduly  burden  the  use  of  the 
lands  as  a water-supply  reservoir. 

The  Eepartment  may  require  an  applicant  fcr  a 
right-of-way  fcr  a municipal  water-supply  reservoir  to 
open  all  parts  of  this  reservoir  and  another  reserveir 
built  pursuant  tc  an  earlier  right-of-way  grant  tc  re- 
stricted public  access,  including  the  portion  thereof 
not  located  on  Federal  lands,  as  a condition  precedent 
to  granting  the  right-of-way,  provided  that  sc  dcirg  is 
in  the  public  interest  and  will  not  unduly  burden  the 
use  of  the  land  as  a water-supply  reserveir. 

EIM  may  properly  require  an  applicant  fcr  a 
right-of-way  fcr  a municipal  water-supply  reservoir 
which  will  inundate  Federal  lands  to  hear  the  ccst 
of  mitigating  damage  to  archaeological  sites  located 
thereon. 

Ute  Hater_Ccnservancy_Eistrict , 47  IELA  71  (Apr.  21, 

1 9 6 Cj 


FFEERAI  HIGHWAY  ACT 

Mining  claims  located  on  lands  subject  tc  valid, 
ongoing,  and  pre-existing  rights-of-way  granted  tc  the 
State  of  Idaho  pursuant  to  the  Federal  Aid  Highway  Act, 
23  U.S.C.  § 317  (1976),  to  use  the  lands  for  materials 
for  highway  construction,  are  null  and  void  at  initic. 

James  F.  Fercorn,  Wayne  A.  Reddekopp.  50  IEIA  414 
"(Oct.  24,  I960)  " ’ ' " 


FFEERAI  LAND  FOLICY  AND  MANAGEMENT  ACT  CF  1976 

Public  Land  Order  No.  2676  (1962),  requires  the 
approval  of  an  authorized  officer  of  the  Department  cf 
the  Army  before  the  Secretary  cf  the  Interior  can  grant 
a right-of-way  over  lands  subject  to  the  public  land 
order.  The  Department  of  the  Interior  has  no  authority 
to  grant  a right-of-way  where  the  approval  is  withheld. 

Ci t^_of_  Anchor appe^_  Ala sjpax_and_ J ack_G_._ M sjie  r_,_ e t_a  ^ 
k^ a^_C c nc e r n ed  Chugach  Citizens  v.  Chugach  Fie c t r i c 
Iss£ni_Inc.~”45  IELA  171  (JanT  30,  1SEC)  ” E7  I.E.~21 
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FEDERAL  LAND  EOLICY  AND  MANAGEMENT  ACT  CF  1976 — Continued 

All  facilities  related  to  an  oil  and  gas  lease 
which  are  located  on  Federal  land  outside  the  lease, 
regardless  of  their  nature,  may  te  constructed  only 
after  appropriate  rig h ts-cf- way  have  been  granted. 
Similarly,  on-lease  oil  and  gas  transportation  facil- 
ities and  on-lease  commercial  facilities  reguire 
rights-of-way.  Depending  on  the  nature  of  the  facil- 
ity, the  right-of-way  would  be  granted  pursuant  to 
either  sec.  28  of  the  Mineral  Leasing  Act  of  1920, 

30  U.S.C.  § 185  (1976),  or  Title  V of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 

§§  1761-1771  (1976) . 

£±3ht-gf- Way_Regu irements_f or_Ga t hering_Lines_and 
0 t her_Product ion_Facilit ies_Loca ted_ Withi n_Cil_and 
Gas_ Leaseholds,  M-36921  (June  19,  1980)  87  I.C.  291 


The  Federal  Land  Policy  and  Management  Act  of  1976 
authorizes  the  Bureau  of  Land  Management  to  recover  rea- 
sonable costs  including  costs  of  environmental  analyses 
for  applications  of  rights-of-way  across  public  lands. 

Costs  not  directly  associated  with  the  processing 
or  monitoring  of  a right-of-way  application,  such  as 
evaluation  of  the  mine  to  te  served  by  the  rights-cf- 
way,  are  not  authorized  by  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  are  not  reimbursable  pursu- 
ant to  43  CFR  2802.1-2. 

U^S^St eel_Cgrp..  , 50  IBLA  190  (Sept.  30,  1980) 

87  I.C.  473 


Under  the  Federal  Land  Policy  and  Management  Act  of 
1976,  a Bureau  of  Land  Management  rejection  of  a road 
right-of-way  is  discretionary  and  will  be  affirmed  when 
the  record  shows  the  decision  to  te  a reasoned  analysis 
of  the  factors  involved,  made  with  due  regard  for  the 
public  interest. 

P§£§ft ment_of_t he_ Ar myi_Ccrps_of_E ngj.neer s , 51  IELA  26 
(Oct.  28,  1980) 


A decision  rejecting  an  application  for  an  access 
road  and  canal  right-of-way  will  be  affirmed  when  the 
record  shows  that  the  appellant  has  failed  to  file  a 
statement  of  the  proper  State  official,  or  other  evi- 
dence showing  that  he  has  a right  to  the  use  of  the 
water. 

Andrew_Ai_Harrower , 51  IBLA  390  (Dec.  31,  1980) 


NATURE  OF  INTEREST  GRANTED 

In  granting  a right-of-way  over  public  lands  pur- 
suant to  the  Federal  Aid  Highway  Act  of  1958,  23  U.S.C. 
§ 317  (1976),  the  Secretary  of  the  Interior  does  not 
give  up  administrative  authority  over  the  lands  subject 
to  the  right-of-way.  Subseguent  issuance  of  a patent 
for  lands  encompassing  a Federally  granted  right-of-way 
issued  under  the  Federal  Aid  Highway  Act,  supra,  dees 
not  change  the  Secretary's  jurisdiction  over  the  right- 
of-way  grant. 

S t a t e_o f _A la s ka , 46  IBLA  12  (Feb.  20,  1980) 


J?UUS_0F_PRAC1ICE 

(See_a2sc  Administrative  Procedure,  Appeals,  Contests  6 
Pretests,  Contracts,  Hearings,  Indian  Probate,  Practice 
Eefore  the  Department — if  included  in  this  Index.) 

GENERALLY 

Certified  mailing  is  an  acceptable  feru  cf  ser- 
vice under  Department  practice.  43  CFR  1621.2-4. 

Sending  land  classification  proposals  and  decisions 
to  a petitioner-applicant  by  certified  mail  meets  the 
reguirements  in  43  CFR  245C.3  and  2450.4  that  those 
documents  te  served  on  the  pet i t ioner- a p p lica n t . 

E lbe  r t_0_._  Sc  wejr  w i ne_1_  J r^  , 50  IEIA  15  (Sept.  9,  I960) 


Any  document  which  is  sent  by  certified  mail  tc 
an  individual  at  his  record  address  is  considered  tc 
have  teen  served  at  the  time  of  return  by  the  pest 
office  of  the  undelivered  certified  letter,  such  ccn- 
structive  service  being  eguivalent  in  legal  effect  tc 
actual  service  of  the  document. 

Lite_ Sa t i n , 51  IBLA  226  (Dec.  15,  I960)  67  I.D.  61C 


AFPEALS 

Generally 

It  is  a proper  exercise  of  discretionary  authority 
for  a Bureau  cf  Land  Management  office  tc  suspend  ac- 
tion on  an  oil  and  gas  lease  offer  pending  resolution 
of  similar  cases  on  appeal  to  the  Ecard  of  Land  Appeals 
and  a court  proceeding.  However,  where  the  court  case 
is  remanded  to  the  Department  of  the  Interior  fer  fur- 
ther consideration  and  the  Board  has  resolved  cases 
with  substantive  issues  similar  to  those  in  the  case 
under  consideration,  it  will  set  aside  the  Eureau's 
decision,  and  dismiss  the  protest  and  remand  the  case 
for  action  in  accord  with  those  rulings.  Where  there 
are  no  disputed  factual  issues  controlling  resolution 
of  the  case,  the  pretestant's  reguest  for  a hearing 
will  te  denied  as  well  as  his  reguest  for  further  sus- 
pension cf  the  case.. 

Jack_2uc ker ma n , 45  IELA  337  (Feb.  7,  I960) 


Where,  in  a decision  holding  a Native  allotment 
for  approval  and  a State  selection  for  rejection  tc 
the  extent  cf  a conflict,  the  Bureau  of  Land  Manage- 
ment grants  the  State  30  days  to  initiate  a private 
contest  challenging  the  Native  allotment,  the  3C-day 
appeal  period  will  commence  upon  expiration  cf  the 
30  days  accorded  the  State  for  initiation  of  a pri- 
vate contest  and  net  with  receipt  of  the  decision. 

Where  it  appears  that  a party  did  not  realize  that 
an  election  of  remedies  was  mandated  by  Departmental 
procedures,  a decision  reguiring  the  initiation  cf  a 
private  contest  will  te  set  aside,  and  the  party  will 
be  permitted  a period  cf  time  in  which  to  initiate  a 
private  contest  or  alternatively,  waive  such  private 
contest  and  pursue  a direct  appeal  on  the  guesticn  of 
whether  a Government  contest  should  issue. 

State_of_ Alas ka  vi_Ear_l_G.._Ea_t teiscn,  46  IELA  56 

~(Fe t7  22,  I960)- 

St a t e_oJ_ A las ka , 46  IELA  229  (June  17,  I960) 


lhe  validity  or  legality  cf  regulations,  orders, 
or  policies  formulated  by  the  Secretary  cf  the  Interior 
are  not  issues  within  the  appellate  jurisdiction  cf  the 
Board  of  Land  Appeals.  However,  the  Eoard  may  review 
decisions  cf  the  Geological  Survey  or  the  Eureau  cf 
Land  Management  to  determine  whether  such  Secretarial 
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sy Lis_ CF_ P R ACTI C E — Continued 
APPEALS — Continued 
Generally — Continued 

regulations,  orders,  or  policies  have  leen  correctly 
implemented . 

Ba§s_Ent erpr ises_Product icn_Coi , 48  I BL A 11  (May  27, 
1980) 


Where  the  Secretary  has  decided  that  production 
from  phosphate  leases  should  te  valued  in  accordance 
with  a particular  method  and  what  the  value  should  be, 
the  Board's  review  authority  is  limited  tc  determining 
whether  the  Geological  Survey  Area  Supervisor  who 
issues  orders  to  the  phosphate  lessees  has  properly 
followed  the  Secretary's  instructicns . Nc  hearing  is 
required  as  a prerequisite  to  the  order. 

Stauf f er_Chemical_Co._et  al..,  49  I BL  A 381  (Sept.  5, 
1980) 


Where  Geological  Survey  has  not  yet  taken  any 
adverse  action  on  a coal  lessee's  request  under  43  CFR 
3473.  3—2  (d)  to  reduce  royalty  due  on  a coal  lease,  it 
is  premature  for  the  Board  of  Land  Appeals  to  consider 
whether  such  reduction  is  appropriate.  Rather,  the 
lessee  must  wait  for  GS  to  take  action  and  then,  if  it 
is  adverse,  it  may  pursue  its  appeal  through  normal 
procedures. 

54rland_Coal_£LMinina_Co.. » 49  IBLA  400  (Sept.  5,  1980) 


Where  the  State  of  Alaska  lacks  a cognizable 
interest  in  the  specific  land  being  sought  by  a Native 
allotment  applicant  because  that  land  is  either  within 
the  core  township  of  a Native  village  or  the  Native 
village  has  received  tentative  approval  for  its  selec- 
tion, the  State  does  not  have  standing  to  initiate  a 
private  contest  under  43  CER  4.450-1.  It  may,  however, 
protest  against  the  allowance  of  the  allotment  and 
appeal  from  an  adverse  decision  under  43  CfR  4.41C. 

State_of _Alaska_vi_St eve_Sar akov i kof f_et_ a li , 50  IELA 
284  (Oct.  6,  1980) 


Where  an  individual  is  named  as  an  "adverse  party" 
in  a BL M decision  which  is  favorable  to  that  person, 
who  then  is  duly  served  with  copies  of  a notice  cf 
appeal  and  statement  of  reasons  challenging  the  valid- 
ity of  BLM's  decision  before  the  Eoard  of  Land  Appeals 
and  seeking  reversal  of  that  decision,  but  decides  not 
to  participate  in  the  appellate  proceedings  before  the 
Board,  the  matter  becomes  res  judicata  upcn  the  render- 
ing of  the  Board's  decision,  and  the  party  may  not 
subsequently  challenge  this  decision  by  filing  a new 
appeal  of  his  own  before  the  Board  for  readjudication 
of  the  same  matter. 

ponald_Wi_Cojeri_Fred_L^_En2le_I_dib^ai_Resource_Ser vice 

Co_.  x_Inci ( Appellantsj_q._Alf  red_Li_Easterd  ayx_Eurea  u_cf 

i4nd_Managemen  t (Respondents! (On_  Judicia  1_  Re  ma  ndp  , 

50  IBLA  306  (Oct.  14,  1980)  " 


Where,  cn  appeal,  an  oil  and  gas  lessee  submits 
evidence  disputing  a decision  of  the  Geological  Survey 
that  the  land  embraced  by  his  lease  is  not  cn  a known 
geologic  structure  of  a producing  oil  or  gas  field,  and 
there  is  no  basis  in  the  record  to  support  the  Geolog- 
ical Survey's  conclusion,  a decision  increasing  the 
annual  rental  should  be  set  aside  and  the  case  remanded 
for  consideration  by  BLM  of  appellant's  contentions. 


|UIIS_Cf_FFAClIC! — Continued 
AEEEALS--Continued 
Eurden_cf  Eroof 

Where  the  current  fair  rental  value  of  a small  tract 
lease  has  teen  determined  in  accordance  with  accepted 
appraisal  procedures  and  the  lessee  contends  that  the 
rental  is  excessive,  the  burden  is  upon  the  lessee  to 
prove  by  positive,  substantial  evidence  that  the  apprai- 
sal is  in  error. 

Ey at t_ La ke_Komeowne r s_ AssJ.n,  48  IELA  159  (June  5,  I960) 


The  assertion  that  annual  assessment  work  has  ret 
teen  performed  is  the  assertion  of  a negative  fact.  If 
an  examinaticn  of  the  mining  claims  and  the  nearby  lands 
does  not  reveal  the  accomplishment  of  the  required  work, 
and  there  is  no  record  of  any  such  work  having  teen  per- 
formed, then  evidence  to  this  effect  would  te  sufficient 
to  establish  a prima  facie  case.  It  would  then  devolve 
upon  the  claimant  tc  shew  by  a preponderance  of  the 
countervailing  evidence  that  he  has  substantially  com- 
plied with  the  statute. 

In  a Government  contest  proceeding  to  determine  the 
validity  of  a mining  claim,  the  claimant  is  always  the 
proponent  of  the  rule  or  order,  always  the  one  claiming 
to  have  earned  the  benefit  of  the  mining  laws  through 
his  compliance  therewith.  Regardless  cf  whether  the 
issue  on  which  the  validity  of  the  claim  rests  is  dis- 
covery, mode  of  location,  or  performance  of  assessment 
work,  the  relative  position  and  obligation  of  the  con- 
testant and  the  contestee  remain  the  same. 

United  states  v.  Catlin  Eohme  et  al..  United  States  v. 
Exxon  Corp.  et  al..  United  States  v.  Aidabelle  Erown 
et  a 1 . ,~4 8 IELA  267  (June  30,  1980)”  ~ £7  I.IT~24£ 


A decision  reached  in  the  exercise  of  adminis- 
trative discretion  relating  to  the  adjudication  cf 
grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  or  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  reg- 
ulations. Ihe  burden  is  upon  the  appellant  to  shew 
by  substantial  evidence  that  a decision  is  improper  or 
unreasonable . 

Eert  N.  Smith.  Paul  Smith  v.  Eureau  cf  Land  Eanage- 
ment,  48  IELA  385  (July  11,  198C) 


In  a Government  contest  of  a mining  claim  for  which 
an  applicaticn  for  patent  has  been  filed,  the  Government 
assumes  the  burden  of  going  forward  with  sufficient  evi- 
dence to  establish  a prima  facie  case;  the  burden  then 
shifts  tc  the  claimant  to  show  by  a preponderance  cf  the 
evidence  that  the  claims  are  valid.  A claimant  estab- 
lishes the  validity  of  his  claims  by  a prepcnderar.ee 
of  the  evidence  where  the  claimant's  witness,  testifying 
to  the  validity  of  the  contested  claims,  is  found  tc  te 
more  credible. 

United  States  v.  Cornelius  E.  Mannix.  50  IE1A  110 
(Sept.  24,1980) 


Ihe  burden  of  proof  as  to  the  character  cf  land 
applied  for  under  the  Swamp  Land  Acts  falls  upcn  the 
applicant . 

State_of_Caljf ernia^  Stcckdale  Development  Corp.  , 

51  IilA~3--(Cct.  28,  1980) 


Robert_Li_Haynie_et_a!i , 51  IBLA  1 (Cct.  28,  1980) 
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Dismissal 

The  Board  of  Land  Appeals  will  reverse  a decision 
of  the  Geological  Survey  dismissing  an  appeal  for  fail- 
ure to  timely  file  an  appeal  within  the  time  required 
by  30  CFR  Part  290,  from  letter  decisions  assessing 
compensatory  royalty  in  which  no  right  of  appeal  was 
indicated,  where  appellant  responded  to  the  letter  de- 
cisions and  filed  a timely  notice  of  appeal  to  a sub- 
sequent decision  issued  by  Geological  Survey  in  which 
appellant  was  notified  of  its  right  to  appeal. 

Inex co_0il_Co^ , 45  IBLA  377  (Feb.  13,  1980) 


The  Board  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  an  or- 
der issued  personally  by  the  Secretary  of  the  Interior 
in  his  capacity  as  chief  executive  officer  of  the  De- 
partment, and  an  appeal  which  is  limited  to  those 
issues  must  be  dismissed. 

Where  oil  and  gas  lease  offers  have  teen  rejected 
because  of  a moratorium  on  the  leasing  of  the  subject 
lands  which  was  imposed  by  the  direct  order  of  the  Sec- 
retary of  the  Interior,  and  the  rejected  applicant  has 
filed  suit,  now  pending,  for  judicial  review  of  the 
legality  of  the  Secretary's  order,  and  also  makes  a 
contemporaneous  appeal  to  the  Board  of  Land  Appeals, 
the  Board  will  not  await  the  outcome  of  the  judicial 
proceedings,  but  will  summarily  dismiss  the  appeal. 

Texas_Oil_S_Gas_CorE^,  46  IBLA  50  (Feb.  20,  1980) 


Timely  filing  of  a notice  of  appeal  with  the  Beard 
of  Land  Appeals  is  jurisdictional.  If  appeal  from  a 
decision  of  a Bureau  of  Land  Management  official  is 
untimely,  the  Board  does  not  have  jurisdiction  to  con- 
sider it  and  that  official  must  close  the  case  pursuant 
to  43  CFR  4.411(b).  When  an  appeal  is  properly  filed, 
the  BLM  official  loses  jurisdiction  over  the  case  and 
has  no  further  authority  to  take  any  action  cn  the  sub- 
ject matter  of  the  appeal  until  jurisdiction  over  it 
is  restored  by  Eoard  action  disposing  of  the  appeal. 
Where  BLM  closes  a case  because  appeal  was  untimely 
when  in  fact  it  was  timely,  the  Board's  jurisdiction 
will  have  been  triggered  at  the  time  of  filing  of  the 
notice  of  appeal.  BLM's  action  in  closing  the  case  is 
a nullity  and  does  not  affect  the  appellant's  rights 
before  the  Board. 

S tat  e_of_A  laska_vJ,_Ea  r l_G_._Pat  ter  son  , 46  I E L A 56 
(Feb.  22,  1980) 


An  appeal  to  the  Director,  Geological  Survey,  is 
properly  dismissed  where  the  appellant  failed  to  file 
a timely  notice  of  appeal  in  the  proper  office  within 
30  days  from  service  of  the  decision  appealed  from  in 
order  to  comply  with  the  requirements  of  the  applicable 
regulations  in  30  CFR  290. 

U nion_0il_Coi_of _Calif or nia , 48  IELA  145  (June  9, 

1980) 

Texacoi_IncA,  51  IBLA  243  (Dec.  15,  1980) 


Notice  of  appeal  must  be  filed  within  3C  days 
after  the  person  taking  the  appeal  is  served  with  the 
decision  from  which  the  appeal  is  taken.  The  timely 
filing  of  a notice  of  appeal  is  jurisdictional  and 
failure  to  file  the  appeal  within  the  time  allowed 
requires  dismissal  of  the  appeal. 


J>ULIS_gF_P RAC TICE — Continued 
AEFEALS--Ccntinued 

Dismiss al--Continued 

A statement  of  reasons  in  support  of  an  appeal 
which  does  net  point  out  affirmatively  in  what  respect 
the  decision  appealed  from  is  in  error  does  net  meet 
the  requirements  of  the  Department's  rules  of  practice 
and  may  be  dismissed. 

where  appellant's  allegations  on  appeal  are  imma- 
terial and  irrelevant  and  appellant  fails  to  estatlish 
any  error  in  the  decision  below  or  any  infringement  of 
appellant's  rights,  the  appeal  is  properly  dismissed  as 
lacking  in  merit. 

tet_W^l  lace , 49  IELA  256  (Aug.  18,  196C) 


The  Beard  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  an 
order,  which  temporarily  suspended  oil  and  gas  leasing, 
and  was  issued  personally  by  the  Secretary  of  the  Inter- 
ior in  his  capacity  as  chief  executive  officer  cf  the 
Department.  An  appeal  which  is  limited  to  these  issues 
must  be  dismissed. 

William  F.  Jeffers,  Jr..  William  Jeffers,  49  IELA  264 
(Aug.  18,  1980)  


The  previsions  of  43  CFR  4.411,  requiring  that  a 
notice  of  appeal  be  filed  within  30  days  of  the  deci- 
sion appealed  from,  are  mandatory,  inasmuch  as  they 
determine  the  jurisdiction  of  the  Eoard  to  hear  an 
appeal,  and  are  not  subject  to  waiver.  An  appeal 
which  was  net  filed  timely  must  be  dismissed. 

For  the  purposes  of  the  proviso  to  43  CFE  4.41C, 
which  grants  any  party  to  a case  a right  of  appeal  tc 
the  Eoard  of  Land  Appeals  "except  * * * where  a deci- 
sion has  teen  approved  by  the  Secretary,"  the  Under 
Secretary  is  vested  with  the  authority  cf  the  Secretary 
to  make  decisions  final  for  the  Department  and  thus 
not  subject  to  review  by  the  Eoard. 

£i! A- -people ' s_Legal_^erv ices , 49  IEIA  307  (Aug.  2C, 

1 9 8 C ) 


An  appeal  from  a decision  declaring  mining 
claims  atandened  and  void  because  of  failure  tc  meet 
the  recordation  requirements  of  the  Federal  Land  Ici- 
icy  and  Management  Act  of  1976  may  be  dismissed  where 
the  appellant  failed  to  file  her  statement  cf  reasons 
or  request  for  a further  extension  of  time  to  file  a 
statement  within  time  granted  by  the  Eoard  and  she 
does  not  satisfactorily  show  why  a reguest  was  not 
timely  filed,  and  there  is  no  likelihood  she  could 
prevail  cn  the  merits  of  the  case  in  any  eventuality. 

I 1° 1 s e_ J cy ce_ W i 1 1 ia msc n , 50  IELA  42  (Sept.  9,  1SEC) 


Under  43  CFR  4.402  and  4.412,,  an  appeal  tc  the 
Eoard  will  be  subject  to  summary  dismissal  by  the  Ecard 
if  a statement  of  reasons  for  the  appeal  is  not  included 
in  the  notice  of  appeal  and  is  not  filed  within  3C  days 
after  the  notice  of  appeal  was  filed. 

J._M_._Hart,  50  IEIA  138  (Sept.  26,  1980) 


n_La ndis , 49  IBLA  59  (July  21,  1980) 


1 U i E S_ 0 F_ P FACT ICE — Continued 
APPEALS — Continued 

Dismissal  — Continued 

Where  an  individual  is  named  as  an  "adverse  party" 
in  a BLM  decision  which  is  favoratle  to  that  person, 
who  then  is  duly  served  with  copies  of  a notice  of 
appeal  and  statement  of  reasons  challenging  the  valid- 
ity of  BLM's  decision  before  the  Board  of  Land  Appeals 
and  seeking  reversal  of  that  decision,  but  decides  net 
to  participate  in  the  appellate  proceedings  before  the 
Eoard,  the  matter  becomes  res  judicata  upon  the  render- 
ing of  the  Board's  decision,  and  the  party  may  net 
subsequently  challenge  this  decision  by  filing  a new 
appeal  of  his  own  before  the  Eoard  for  re  a d jud ica t ion 
of  the  same  matter. 

Donald_Wi_Coyeri_Fr ed_L^_Englei_di biai_Rescurce_Serv ice 

Coi-t_Inc_. [Appel.lantslj._A  If  red_Li_  Easter  day  x_Eureau_  of 

(Sgs£onde  ntsj. (0n_  Jud  icia  1_  Be  ma  ndy  , 

50  I BL A 306  (Oct.  14,  1980) 


The  Board  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  a 
policy  directive  issued  personally  by  the  Secretary  of 
the  Interior  in  his  capacity  as  chief  executive  officer 
of  the  Department,  and  an  appeal  limited  to  those  issues 
must  be  dismissed. 

James_Ri_Learned_et_a 1^ , 50  IBLA  416  (Oct.  24,  1980) 


Ef f ect_of 

'"imely  appeal  to  the  Board  of  Land  Appeals  sus- 
pends the  effect  of  a Bureau  of  Land  Management  deci- 
sion pending  outcome  of  the  appeal.  Due  process  does 
not  require  notice  and  a prior  right  to  be  heard  in 
every  case  where  an  individual  may  be  deprived  of  prop- 
erty so  long  as  the  individual  is  given  notice  and  an 
opportunity  to  be  heard  before  the  deprivation  becomes 
final. 

State_of_ Alaska , 46  IBLA  12  (Feb.  20,  198C) 


Timely  filing  of  a notice  of  appeal  with  the  Eoard 
of  Land  Appeals  is  jurisdictional.  If  appeal  from  a 
decision  of  a Bureau  of  Land  Management  official  is 
untimely,  the  Board  does  not  have  jurisdiction  to  con- 
sider it  and  that  official  must  close  the  case  pursuant 
to  43  CFB  4.411(b).  When  an  appeal  is  properly  filed, 
the  BLM  official  loses  jurisdiction  over  the  case  and 
has  no  further  authority  to  take  any  action  on  the  sub- 
ject matter  of  the  appeal  until  jurisdicticn  over  it 
is  restored  by  Board  action  disposing  of  the  appeal. 
Where  BLM  closes  a case  because  appeal  was  untimely 
when  in  fact  it  was  timely,  the  Board's  jurisdiction 
will  have  been  triggered  at  the  time  of  filing  of  the 
notice  of  appeal.  BLM's  action  in  closing  the  case  is 
a nullity  and  does  not  affect  the  appellant's  rights 
before  the  Board. 

State_of_Alaska_v^  Earl_Gi  Patterson,  46  IBLA  56 
(Feb.  22,  1 980) 


When  an  appeal  is  properly  filed  with  the  Eoard  of 
Land  Appeals  from  a decision  made  by  an  official  of  the 
Bureau  of  Land  Management,  that  official  loses  juris- 
diction over  the  case  and  has  no  further  authority  to 
take  any  action  on  the  subject  matter  of  the  appeal 
until  jurisdiction  over  the  case  is  restored  by  Eoard 
action  disposing  of  the  appeal. 


B U1J S_0F_ PRACTICE— Continued 
AIFFALS — Continued 

Ef f ect_cf — Continued 

Due  process  does  not  require  notice  and  a prior 
hearing  in  every  case  that  an  individual  is  deprived 
of  property  so  long  as  the  individual  is  given  notice 
and  an  opportunity  to  be  heard  before  the  deprivation 
becomes  final. 

Gee  r3e_Hi_  Eer  ni  more_e  ^al^.  , 50  I E L A 2EC  (Oct.  6,  1S6C) 


Failure  to_Appeal 

A desert  land  applicant,  whose  application  is 
rejected  because  of  an  adverse  classification,  and  does 
not  timely  seek  appropriate  appellate  review  thereof, 
loses  whatever  rights  may  have  accrued  to  him  by  virtue 
of  the  application  and  he  will  net  enjoy  any  preference 
right  to  the  land  when  it  is  subsequently  classified  as 
suitable  for  desert  land  entry. 

Eruce_C^_ Newcomb , 48  IBLA  263  (June  30  , 1980) 


Where  following  dismissal  of  a protest,  a pre- 
testant  files  a supplemental  protest  and  request  fer 
reconsideration,  tut  asks  that  should  such  pleading  be 
rejected  it  be  considered  in  the  alternative  as  a no- 
tice of  appeal,  protestant  has  complied  with  the  pro- 
visions of  43  CFB  4.411  if  such  pleading  is  filed  with 
ELM  within  3C  days  after  being  served  with  ElM's  dis- 
missal of  the  protest. 

Henr jf_ A_._ Alker , 49  IEIA  118  (July  28  , 1980) 


Hearings 

A fact-finding  hearing  is  ordered  by  the  Ecard 
of  land  Appeals  to  determine  whether  there  has  beer 
a violation  of  the  regulations  requiring  disclosure 
of  other  parties  in  interest  and  prohibiting  multiple 
filings  in  simultaneous  oil  and  gas  lease  filings  by 
the  contractual  arrangement  of  a leasing  service  and 
its  clientele  where  there  are  ambiguities  in  the  com- 
plex contract  between  them,  and  the  meaning  of  the  con- 
tract terms  can  best  be  understood  in  light  of  facts 
demonstrating  its  implementation  by  the  contracting 
parties  and  the  practical  application  they  and  ether 
clients  have  given  to  the  terms. 

Valerie  Feller,*  Jlizabe th_J._Erczd a , 49  IELA  3C3 
(Aug7~20~~1980) 


A second  hearing  of  a Government  mining  contest 
will  not  be  afforded  where  a claimant  was  given  rctice 
and  an  opportunity  to  appear  at  a hearing,  where  te 
was  actually  present  at  the  hearing,  and  where  nothing 
has  been  submitted  which  suggests  that  another  hearing 
would  produce  a different  result.  A petition  tc  reopen 
a hearing  of  a Government  mining  contest  will  te  denied 
when  the  ccntestee  offers  no  valid  justification  for 
the  neglect  to  offer  evidence  which  was  cr  could  have 
teen  available  at  the  original  hearing.  A further 
hearing  will  not  te  ordered  merely  to  afford  a claim- 
ant an  additional  opportunity  to  explore  and  make  a 
discover  y . 

Uni_ted_States_v_._Iecn_J._  Whitne_y_,_Cesar  Fernandez, 

51  IEIA  73  lect.  31 1 9 8 0 ) ~ 


James_T^._Br own , 46  IELA  265  (Mar.  27,  1980) 
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ML£S_0£_ERACTICE — Continued 
APPEALS — Continued 
Motions 

A motion  to  dismiss  an  appeal  from  a decision  of 
the  District  Manager  is  properly  granted  pursuant  tc 
43  CFR  4.470  where  the  arguments  set  forth  by  an  appli- 
cant for  a grazing  license  or  permit  are  immaterial  to 
the  issue  of  whether  the  applicant  has  previously  made 
substantial  use  of  his  grazing  privileges. 

ZI°iil_3Pil_£o£!'.i:.n_5.i.lX§  , 95  IBLA  11  (Jan.  8,  1980) 


The  Government's  motion  for  reconsideration,  which 
contends  that  the  current  version  of  the  Limitation  of 
Cost  clause  does  not  entitle  a contractor  to  additional 
funding  for  a change  unless  the  contracting  officer 
specifically  increases  the  estimated  cost,  provides  no 
basis  for  overturning  the  Board's  principal  decision 
allowing  excess  costs  attributable  to  a constructive 
change,  where  the  contracting  officer  was  given  advance 
notice  that  the  estimated  costs  would  be  exceeded  and 
took  no  action  to  advise  the  contractor  that  no  funding 
would  be  provided  or  to  stop  the  project  officer  from 
asking  for  continued  performance  of  the  changed  work. 

Appeal_of_Recon_SiStemsi_Inci,  IECA-1214-9-78  (Jan.  17, 
1980)  “ 87  I.C.  7 


Notice_of  Appeal 

Where,  in  a decision  holding  a Native  allotment 
for  approval  and  a State  selection  for  rejection  to 
the  extent  of  a conflict,  the  Bureau  of  Land  Manage- 
ment grants  the  State  30  days  to  initiate  a private 
contest  challenging  the  Native  allotment,  the  30-day 
appeal  period  will  commence  upon  expiration  of  the 
30  days  accorded  the  State  for  initiation  of  a pri- 
vate contest  and  not  with  receipt  of  the  decision. 

S ta te_of_Al aska_vi_ Ear l_Gi_Patt erson , 46  IBIA  56 
(Feb.  22,  1980) 

S ta t e_of _A1 aska , 48  IBLA  229  (June  17,  1980) 


In  order  to  constitute  a notice  of  appeal  a docu- 
ment must  state  in  an  objectively  ascertainable  manner  a 
present  intent  to  appeal  a final  decision  of  the  Eureau 
of  Land  Management.  A petition  for  reconsideration  of 
a decision  with  reasons  directed  to  the  office  which 
issued  the  decision  that  expresses  a conditional  intent 
to  file  an  appeal  in  the  future  if  the  relief  requested 
by  petitioner  is  not  granted  does  not  constitute  notice 
of  appeal.  Where  the  decision  is  reconsidered  in 
response  to  the  petition  and  the  petitioner  is  notified 
that  the  decision  is  reaffirmed  with  right  of  appeal, 
the  decision  will  become  final  in  the  absence  of  a 
timely  appeal. 

Ilean_Landis,  49  IBLA  59  (July  21,  1980) 


Where  following  dismissal  of  a protest,  a pro- 
testant  files  a supplemental  protest  and  request  for 
reconsideration,  but  asks  that  should  such  pleading  be 
rejected  it  be  considered  in  the  alternative  as  a no- 
tice of  appeal,  protestant  has  complied  with  the  pro- 
visions of  43  CFR  4.411  if  such  pleading  is  filed  with 
BLM  within  30  days  after  being  served  with  ELM's  dis- 
missal of  the  protest. 


RULES  OF  PRACTICE — Continued 
AFFEALS — Continued 
Reconsideration 

The  Government's  motion  for  reconsideration,  which 
contends  that  the  current  version  of  the  limitation  of 
Cost  clause  does  not  entitle  a contractor  to  additional 
funding  for  a change  unless  the  contracting  officer 
specifically  increases  the  estimated  cost,  provides  tc 
basis  for  overturning  the  Board's  principal  decision 
allowing  excess  costs  attributable  to  a constructive 
change,  where  the  contracting  officer  was  given  advance 
notice  that  the  estimated  costs  would  be  exceeded  and 
took  no  action  to  advise  the  contractor  that  nc  funding 
would  be  provided  or  tc  stop  the  project  officer  from 
asking  for  continued  performance  of  the  changed  wcrk. 

iilisa  l_of__Recc  n_S_ys  tems^  Inc..  , IECA-1214t9-78  (Jan.  17, 
I960)  67  I. I.  7 


Where,  upon  the  second  review  of  the  record  pur- 
suant tc  appellant's  motion  for  reconsideration,  the 
Eoard  finds  that  the  main  premise  upon  which  appel- 
lant's original  claim  for  relief  was  based  is  neither 
supported  by  the  evidence  of  record  nor  by  any  appar- 
ent legal  authority,  the  Board  will  deny  the  motion  for 
reconsideration  without  reaching  the  ancillary  issue 
raised  by  such  motion. 

Appe  a l_o  f_  Wunsche  1_£  Small.*  .Inc.,  1 EC  A- 1 2 € 3- 5- 7 9 
(June  27,  1980) 


Where  in  a motion  for  reconsideration  counsel 
fails  tc  apprise  the  Eoard  of  any  significant  newly 
discovered  evidence  or  evidence  net  duly  considered  in 
the  course  of  rendering  the  principal  decision,  the 
motion  will  be  denied. 

Appe a l_o f_T i j f any_Ccns t r uc tipn_Cci , I E C A- 11  € 2- 6- 7 7 
(Aug.  22~  1980) 


Standing_tc  Appeal 

Where  a Native  corporation  has  pending  an  appli- 
cation tc  acquire  land,  which  land  was  awarded  tc  ar 
Alaska  Native  by  ELM  pursuant  to  a Native  allotment  ap- 
plication, the  Native  corporation  is  a party  adversely 
affected  by  the  decision  of  BLM  and  therefore  has  a 
right  tc  appeal  pursuant  to  43  CFR  4.410,  from  the  EIK 
decision  holding  the  Native  allotment  application  fer 
allowance  and  will  be  afforded  the  opportunity  to  con- 
test the  Native  allotment  application. 

CuzinKie_  Native  Corp._yp.  EdwarJ  Cpheim_,  Sr^,  45  IEIA 
198  (Jan.  3 cT  19  8 C) 


For  the  purposes  of  the  proviso  to  43  CER  4.41C, 
which  grants  any  party  to  a case  a right  of  appeal  tc 
the  Eoard  of  Land  Appeals  "except  * * * where  a deci- 
sion has  been  approved  by  the  Secretary,"  the  Under 
Secretary  is  vested  with  the  authority  of  the  Secretary 
to  make  decisions  final  for  the  Department  and  thus 
not  subject  to  review  by  the  Board. 

DN A;- People  ' s I eg a^_ Ser v ices , 49  I E L A 3C7  (Aug.  2C, 
1980) 


Henry_A^_Alker , 49  IELA  118  (July  28,  198G) 


M1JS_QF_P R ACTI CE — Continued 
APPEALS — Continued 
Statement  of_Reasons 

The  Government's  motion  for  reconsideration,  which 
contends  that  the  current  version  of  the  limitation  of 
Cost  clause  does  not  entitle  a contractor  to  additional 
funding  for  a change  unless  the  contracting  officer 
specifically  increases  the  estimated  cost,  provides  nc 
basis  for  overturning  the  Board's  principal  decision 
allowing  excess  costs  attributable  to  a constructive 
change,  where  the  contracting  officer  was  given  advance 
notice  that  the  estimated  costs  would  be  exceeded  and 
took  no  action  to  advise  the  contractor  that  no  funding 
would  be  provided  or  to  stop  the  project  officer  from 
asking  for  continued  performance  of  the  changed  work. 

Appeal_of_Recon_Systems_1_I  nc^ , IECA-1214-9-78  (Jan.  17, 
1980)  ~ 87  I.E.  7 


A statement  of  reasons  in  support  of  an  appeal 
which  does  not  point  out  affirmatively  in  what  respect 
the  decision  appealed  from  is  in  error  does  not  meet 
the  requirements  of  the  Department's  rules  of  practice 
and  may  be  dismissed. 

Where  appellant's  allegations  on  appeal  are  imma- 
terial and  irrelevant  and  appellant  fails  to  establish 
any  error  in  the  decision  below  or  any  infringement  cf 
appellant's  rights,  the  appeal  is  properly  dismissed  as 
lacking  in  merit. 

Ms tqaret_ Wallace , 49  I BLA  256  (Aug.  18,  1980) 


An  appeal  from  a decision  declaring  mining 
claims  abandoned  and  void  because  of  failure  to  meet 
the  recordation  requirements  of  the  Federal  land  Eol- 
icy  and  Management  Act  of  1976  may  be  dismissed  where 
the  appellant  failed  to  file  her  statement  of  reasons 
or  reguest  for  a further  extension  of  time  to  file  a 
statement  within  time  granted  by  the  Board  and  she 
does  not  satisfactorily  show  why  a request  was  not 
timely  filed,  and  there  is  no  likelihood  she  could 
prevail  on  the  merits  of  the  case  in  any  eventuality. 

Eloise_Joyce_Willia msgn , 50  IBLA  42  (Sept.  9,  1980) 


Under  43  CFR  4.402  and  4.412,  an  appeal  to  the 
Board  will  be  subject  to  summary  dismissal  by  the  Board 
if  a statement  of  reasons  for  the  appeal  is  not  included 
in  the  notice  of  appeal  and  is  not  filed  within  30  days 
after  the  notice  of  appeal  was  filed. 

E.  M . Hart.  50  IBLA  138  (Sept.  26,  1980) 


Timely_Filing 

The  Board  of  Land  Appeals  will  reverse  a decision 
of  the  Geological  Survey  dismissing  an  appeal  for  fail- 
ure to  timely  file  an  appeal  within  the  time  required 
by  30  CFR  Part  290,  from  letter  decisions  assessing 
compensatory  royalty  in  which  no  right  of  appeal  was 
indicated,  where  appellant  responded  to  the  letter  de- 
cisions and  filed  a timely  notice  of  appeal  to  a sub- 
sequent decision  issued  by  Geological  Survey  in  which 
appellant  was  notified  of  its  right  to  appeal. 


BUiIi_CF_i FACT  ICE — Continued 
AFEEALS--Ccntinued 

Timely_Filj.ng  — Continued 

Timely  filing  of  a notice  of  appeal  with  the  Ecard 
of  Land  Appeals  is  jurisdictional.  If  appeal  from  a 
decision  cf  a Eureau  of  Land  Management  official  is 
untimely,  the  Eoard  does  not  have  jurisdiction  tc  con- 
sider it  and  that  official  must  close  the  case  pursuant 
to  43  CFR  4.411(b).  When  an  appeal  is  properly  filed, 
the  ELM  official  loses  jurisdiction  ever  the  case  and 
has  no  further  authority  to  take  any  action  cn  the  sub- 
ject matter  of  the  appeal  until  jurisdiction  over  it 
is  restored  by  Board  action  disposing  of  the  appeal. 
Where  EIM  closes  a case  because  appeal  was  untimely 
when  in  fact  it  was  timely,  the  Eoard's  jurisdiction 
will  have  teen  triggered  at  the  time  cf  filing  cf  the 
notice  of  appeal.  ELM'S  action  in  closing  the  case  is 
a nullity  and  does  net  affect  the  appellant's  rights 
before  the  Ecard. 

State_of_Alaska  Vi_Earl  G.  Patterson.  46  IELA  56 
"(Feb . 22  , 1980) 


An  appeal  to  the  Director,  Geclcgical  Survey,  is 
properly  dismissed  where  the  appellant  failed  tc  file 
a timely  notice  of  appeal  in  the  proper  office  within 
30  days  from  service  of  the  decision  appealed  from  in 
erder  tc  ccmply  with  the  requirements  of  the  applicable 
regulations  in  30  CFR  290. 

Union_0il_Co.  cf_Ca lif or nia , 48  IBIA  145  (June  9, 

19807 

Texaco.  Inc..  51  IE1A  243  (Dec.  15,  1980) 


Notice  cf  appeal  must  be  filed  within  3C  days 
after  the  person  taking  the  appeal  is  served  with  the 
decision  from  which  the  appeal  is  taken.  The  timely 
filing  of  a notice  of  appeal  is  jurisdictional  and 
failure  to  file  the  appeal  within  the  time  allowed 
requires  dismissal  of  the  appeal. 

I lea  n Landis.  49  IELA  59  (July  21,  1980) 


The  provisions  of  43  CFR  4.411,  requiring  that  a 
notice  of  appeal  be  filed  within  30  days  of  the  deci- 
sion appealed  from,  are  mandatory,  inasmuch  as  they 
determine  the  jurisdiction  of  the  Ecard  to  hear  an 
appeal,  and  are  not  subject  to  waiver.  An  appeal 
which  was  net  filed  timely  must  be  dismissed. 

f vices , 49  IBLA  3C7  (Aug.  2C, 
1980) 


An  appeal  from  a decision  declaring  mining 
claims  abandoned  and  void  because  of  failure  to  meet 
the  recordation  requirements  of  the  Federal  Land  Pol- 
icy and  Management  Act  of  1976  may  be  dismissed  where 
the  appellant  failed  to  file  her  statement  cf  reasers 
or  request  for  a further  extension  of  time  to  file  a 
statement  within  time  granted  by  the  Eoard  and  she 
does  not  satisfactorily  show  why  a request  was  ret 
timely  filed,  and  there  is  nc  likelihood  she  could 
prevail  on  the  merits  of  the  case  in  any  eventuality. 

Eloise  Joyce  Williamson.  50  IELA  42  (Sept.  9,  19eC) 


Inexco_Oil_Coi,  45  IBLA  377  (Feb.  13,  1980) 
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R U L E S_0 F_P R A C T I C E — C ontinued 
ABPEALS--Continued 

Timely_Filing — Continued 

There  is  a legal  presumption  of  regularity  which 
supports  the  official  acts  of  public  officers  and  the 
proper  discharge  of  their  official  duties.  Where  the 
record  reveals  no  conclusive  evidence  that  an  appeal 
was  filed  timely,  but  the  responsible  official  has 
referenced  in  correspondence  that  the  appeal  was  timely, 
the  presumption  of  administrative  regularity  will  attach 
and  the  appeal  considered  as  timely  filed. 

Frederick_Hi_Larson_vi_State_gf _Utah , 50  I BL A 382 
(Oct.  22,  1980) 


EVIDENCE 

Where  an  Administrative  law  Judge  found  that  there 
was  sufficient  evidence  of  the  reliability  of  the  assay 
certificates  to  justify  the  chief  expert  witness'  ac- 
ceptance and  consideration  thereof  in  forming  his  opin- 
ion, as  is  the  recognized  custom  among  geclcgists  and 
mining  engineers,  no  error  was  committed  in  overruling 
objections  to  admission  in  evidence  of  the  assay  cer- 
tificates. Material,  relevant  hearsay  is  admissible  in 
administrative  proceedings. 

Uni ted_Stat es_vi_R ichar d_Gi_Clema ns_et_ali , 45  IELA  64 
(Jan.  17,  1980) 


The  Board  of  Land  Appeals  is  obliged  to  consider 
everything  contained  in  the  record  in  determining  all 
matters  relevant  to  the  disposition  of  an  appeal. 

M.  S.  Mack.  45  IELA  99  (Jan.  17,  1980) 


In  determining  the  validity  of  a mining  claim  in  a 
Government  contest,  the  entire  evidentiary  record  must 
be  considered.  If  the  Government  fails  to  make  a suf- 
ficient prima  facie  case  against  a mining  claim,  the 
claimant  may  move  to  have  the  contest  dismissed  and 
rest  his  case.  However,  when  the  claimant  gees  forward 
with  his  evidence,  the  Administrative  Law  Judge  must 
consider  the  evidence  presented  and  weigh  it  in  accord- 
ance with  its  probative  value.  In  choosing  to  rebut 
the  case,  the  claimant  bears  the  burden  of  doing  so  by 
a preponderance  of  the  evidence  and  bears  the  risk  of 
nonpersuasion  if  he  fails. 

U nit ed_States_vi_Clare_W ill iamsgn_and_Lapine_Pu mice 
Coif  45  IBLA  264  (Feb.  4,  1980)  £7  I.D.  34 


Where,  in  the  hearing  of  a mining  claim  contest  in 
which  the  presence  of  a mineral  deposit  within  the  lim- 
its of  a claim  is  at  issue  and  the  claim  is  accessible, 
it  is  established  that  the  Government  mineral  examiner 
made  no  professional  examination  of  certain  cf  the  con- 
tested claims,  the  testimony  of  the  Government  mineral 
examiner,  without  more,  is  insufficient  to  establish  a 
prima  facie  case  of  invalidity. 

U nited_S tates_vi_Ger ald_Hess,  46  IBLA  1 (Feb.  13,  1980) 


To  warrant  a further  hearing  in  a mining  claim 
contest,  based  upon  asserted  lack  of  discovery,  an 
appellant  must  make  an  evidentiary  tender  of  proof  of 
discovery.  Evidence  of  a past  discovery  is  not  suffi- 
cient by  itself  to  indicate  that  a different  result 
might  now  be  obtained. 


RULIJ_0F_PEACTIC1 — Continued 
GOVERNMENT  CONTESTS 

Where  a mining  claim  contestee  fails  tc  appear  at 
a contest  hearing  and  merely  sends  a message  stating 
that  he  will  net  appear,  without  stating  the  reasons 
for  his  absence,  a subseguent  motion  to  reschedule  the 
hearing  and  reopen  the  record  is  properly  denied,  as 
the  regulations  provide  that  a postponement  may  be 
granted  only  pursuant  to  a reguest  made  no  later  than 
the  hearing  date  and  stating  in  detail  the  reasons  why 
a postponement  is  necessary. 

The  asserted  inability  of  a contestee  tc  drive 
an  automobile  due  tc  his  taking  medication  is  net  an 
extreme  emergency  which  justifies  beyond  question  the 
granting  of  a postponement  of  the  heating  where  it 
is  not  impossible  to  get  to  a hearing  site  by  public 
transportation.  Nor  is  restricted  motility  due  tc 
arthritis  justification  for  a postponement  where  the 
record  shows  that  it  is  an  ongoing  condition  which 
could  have  teen  anticipated,  and  that  t r a ns po r t a t i cr 
to  the  hearing  site  could  have  been  arranged  by  exer- 
cise cf  proper  diligence. 

Where  a party  fails  to  appear  or  participate  in 
a hearing  as  scheduled  even  though  no  order  postponing 
the  hearing  has  been  issued,  the  merits  of  the  case  may 
be  reached  and  decided  on  the  basis  of  the  record  as 
completed  at  the  hearing,  despite  the  absence  of  evi- 
dence in  support  of  the  party's  case. 

New  evidence  offered  on  appeal  after  an  initial 
decision  is  rendered  by  an  Administrative  Law  Judge  may 
not  be  considered  or  relied  upon  in  making  a final  de- 
cision but  may  only  be  considered  to  determine  if  there 
should  be  a further  hearing. 

United  States_v.  Bichard  H.  Franklin.  45  IELA  54 
(JanT  14,  1980)”  


In  determining  the  validity  of  a miDing  claim  in  a 
Government  contest,  the  entire  evidentiary  record  must 
be  considered.  If  the  Government  fails  to  make  a suf- 
ficient prima  facie  case  against  a mining  claim,  the 
claimant  may  move  to  have  the  contest  dismissed  ard 
rest  his  case.  However,  i hen  the  claimant  gees  forward 
with  his  evidence,  the  Administrative  Law  Judge  must 
consider  the  evidence  presented  and  weigh  it  in  accord- 
ance with  its  probative  value.  In  choosing  to  rebut 
the  case,  the  claimant  tears  the  burden  cf  doing  sc  by 
a preponderance  of  the  evidence  and  bears  the  risk  cf 
nonpersuasion  if  he  fails. 

In  a mining  contest,  a matter  not  charged  in  the 
complaint  cannot  be  used  as  a ground  to  invalidate  a 
claim,  unless  it  has  been  raised  at  the  hearing  and 
the  contestee  has  not  objected. 

Unit  ® St  a t e s_  v^_c  1 a r e_  W illiamso  n an  d_  L aj;  i n e_  E urn  i c e 
Co.,  4 5~ I El A~  2 64  (Feb.  47  1980)  ” ~£7  1. 1.  34 


Where  there  is  a conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  fer  al- 
lotment under  the  Act  of  May  17,  19C6,  and  it  appears 
to  ELM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 

It  may  net  appeal  from  the  "Notice,"  which  is  interloc- 
utory, tut  it  may  initiate  private  contest  proceedings 
to  prove  lack  of  qualification  on  the  part  of  the  Na- 
tive, or  it  may  appeal  the  subsequent  decision  cf  EIM 
to  the  Eoard  of  land  Appeals.  If,  on  appeal,  the  Eoard 
concludes  that  the  Native's  application  is  deficient  it 
will  order  the  institution  of  Government  contest  pro- 
ceedings, tut  if  it  finds  the  allotment  application 


Uni ted_States  vi_Marx  E.._Grai,  50  IBLA  209  (Sept.  30 
1980) 
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acceptable,  it  will  order  the  allotment  issued,  if  all 
else  be  regular. 


State 

of 

Alaska 

v.  Earl  G 

. Patterson, 

46  IBLA  56 

(Feb. 

22 

, 1980) 

State 

of 

Alaska 

v.  Joan  M 

. Newhall,  47 

IELA  85 

(Apr. 

21 

, 1980) 

State 

of 

Alaska 

v.  Moses 

Chvthlook  , 47 

IBLA  249 

(May 

13, 

1980) 

State 

of 

Alaska , 

48  IELA 

229  (June  17, 

I960) 

Where  a Government  contest  complaint  against  a 
mining  claim  contains  charges  which,  if  proved,  would 
render  the  claim  invalid,  and  the  contestee  fails  to 
file  an  answer  to  the  complaint  in  accordance  with 
Departmental  regulations,  the  allegations  of  the  com- 
plaint will  be  taken  as  admitted  by  the  contestee,  and 
the  claim  is  properly  declared  null  and  void.  The  Sec- 
retary is  without  authority  to  waive  the  regulations  to 
permit  the  late  filing  of  an  answer. 

SBiisd_Stat es_vi_Dan_Seel i nger , 46  IBLA  76  (Feb.  22, 
(1980) 


Where  there  is  a conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  EEM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  cf  remedies. 

It  may  not  appeal  from  an  interlocutory  decision  which 
authorizes  the  State  to  initiate  private  contest  pro- 
ceedings to  prove  lack  of  qualification  on  the  part  of 
the  Native.  Rather,  it  may  initiate  the  private  con- 
test within  the  time  period  prescribed,  cr  it  may  ap- 
peal the  decision  of  BLM , after  it  becomes  final,  to 
the  Board  of  Land  Appeals.  If,  on  appeal,  the  Beard 
concludes  that  the  Native's  application  is  deficient  it 
will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  application  ac- 
ceptable, it  will  order  the  allotment  issued,  all  else 
being  regular. 

S tat e_of_ Alas ka_vi_Elsie_ John , 46  IBLA  137  (Mar.  19, 
1980) 

S tat e_of_A laska_ Vi_Da niel  Jimmie_I_Ber tha  Ai_Williams, 

48  IBLA  370  (July  11,  1980)  

Stat e_of_Alaska_vi_Cgra_Jghn_Smi th  , 50  I E I A 6 
(Sept . 5,  1980) 


Where  Bureau  of  Land  Management  determines  that  an 
application  for  a Native  allotment  should  be  rejected 
for  failure  to  establish  use  and  occupancy  of  the  land. 
Bureau  of  Land  Management  should  initiate  a contest 
proceeding  pursuant  to  43  CFR  4.451  to  4.452-9. 

Esta te_gf _Gu^_C_;._GrgatA_ Jr_ii_ Vigle t_Rgehl , 46  IBLA  165 
(Mar.  21,  1980) 


Where  there  is  a conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  the  Bureau  of  Land  Management  that  the  Native  appli- 
cant has  met  the  requirements  for  patent,  upon  notifi- 
cation to  the  State,  it  has  an  election.  The  State  may 
initiate  a private  contest  proceeding  during  the  time 
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prescribed  to  prove  lack  of  qualification  of  the  Na- 
tive, or  the  State  may  await  final  decision  from  ELM 
and  then  appeal  to  this  Eoard. 

State  of  Alaska  v.  Dora  David  and  Cathj  Lick,  46  IEIA 
177  (Mar.~2l7  1S80)~ 


Where  Native  allotment  applicants  who  were  6 years 
and  older  at  the  date  land  was  segregated  from  entry 
assert  independent  use  and  occupancy  cf  the  land  then, 
the  Eureau  of  land  Management  should  contest  their  ap- 
plications, affording  them  notice  and  an  opportunity 
for  a hearing  to  prove  the  adequacy  and  independence  of 
their  use  and  occupancy,  rather  than  reject  the  appli- 
cations without  a hearing  simply  because  of  the  appli- 
cant's age  on  the  segregative  date. 

W i 1J ia m_Eo u we n s_e t_a  1_.  , 46  IEIA  366  (Apr.  8 , 1980) 


A Native  allotment  applicant  who  is  a miner  is  net 
precluded  from  establishing  use  and  occupancy  cf  the 
land  applied  for.  However,  such  use  and  occupancy  must 
be  achieved  as  an  independent  citizen  in  his  own  right 
and  must  be  potentially  exclusive.  The  question  cf  a 
14-year  old's  independent  use  and  occupancy  is  best  ad- 
dressed at  a contest  proceeding. 

E lea  ngr_H_._jjcgd , 46  IBLA  373  (Apr.  6,  1980) 


Failure  to  file  a timely  answer  to  a mining  claim 
contest  complaint  will  result  in  the  charges  in  the 
complaint  being  taken  as  admitted  and  the  case  being 
decided  without  a hearing. 

UnilM_Stat€s_y - William  R.  Soren.  47  IELA  22  6 (May  13, 
1980) 


Where  Eureau  of  Land  Management  determines  that  an 
application  for  a Native  allotment  is  invalid  because 
the  facts  are  not  as  stated  in  the  application,  Eureau 
of  Land  Management  should  initiate  a contest  proceeding 
pursuant  to  43  CFE  4.451  to  4.452-9. 

E van_Ch“>S!!a>S , 47  IEIA  241  (May  13,  I960) 


Absent  a patent  application,  the  dismissal  cf  a 
contest  complaint  by  an  Administrative  Law  Judge  dees 
not  establish  the  validity  of  the  claim,  but  merely 
establishes  that,  on  the  issues  raised  by  the  evidence, 
the  contestee  has  preponderated.  Therefore,  there  is 
no  requirement,  beyond  preponde ra t ion  a?  to  the  issues 
raised  by  the  evidence,  that  a mining  claimant  affirma- 
tively establish  the  validity  of  a claim. 

United_States_v._Gecr.qe  C._Hcoker_et  al.,  46  IEIA  22 
~(May_27“~198C) 


The  assertion  that  annual  assessment  work  has  net 
teen  performed  is  the  assertion  cf  a negative  fact.  If 
an  examination  of  the  mining  claims  and  the  nearby  lards 
does  not  reveal  the  accomplishment  of  the  required  work, 
and  there  is  no  record  of  any  such  work  having  beer  per- 
formed, then  evidence  to  this  effect  would  be  sufficient 
to  establish  a prima  facie  case.  It  would  then  devolve 
upon  the  claimant  to  show  by  a preponderance  cf  the 
countervailing  evidence  that  he  has  substantially  com- 
plied with  the  statute. 

In  a Government  contest  proceeding  to  determine  the 
validity  of  a mining  .claim,  the  claimant  is  always  the 
proponent  cf  the  rule  or  order,  always  the  cne  claiming 
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to  have  earned  the  benefit  of  the  mining  laws  through 
his  compliance  therewith.  Regardless  of  whether  the 
issue  on  which  the  validity  of  the  claim  rests  is  dis- 
covery, mode  of  location,  or  performance  of  assessment 
work,  the  relative  position  and  obligation  of  the  con- 
testant and  the  contestee  remain  the  same. 

Where  the  Government  contests  the  validity  of  a 
mining  claim  for  nonperformance  of  annual  assessment 
work,  there  is  nothing  inherent  or  implied  in  that  ac- 
tion which  requires  a conclusion  that  the  claim  is  valid 
in  all  other  respects,  nor  may  the  bringing  of  such  an 
action  be  treated  as  tantamount  to  an  admission  by  the 
Government  that  "property  rights  in  the  claim  have  been 
established  by  the  making  of  a valid  location." 

0 nited_Sta tes_vx_Ca t lin_Bchme_e t_a lix_Uni ted_States_vx 
Ixx°4_£orpx_et_al_.x_U  ni  ted_St  a tes_»._  Aida  belle_  Brown 
et_alx , 48  I B LA  267  (June  30,  1980)  87  I.D.  248 


The  motivation  of  any  Government  agency  in  ini- 
tiating a contest  against  mining  claims  is  irrelevant. 
The  fact  that  such  contest  challenges  the  validity  of 
certain  mining  claims  and  not  of  ethers  in  the  same 
general  area  does  not  constitute  a denial  of  due  pro- 
cess. The  Board  of  Land  Appeals  cannot  abnegate  its 
responsibility  to  determine  the  validity  cf  mining 
claims  when  that  issue  is  presented  upon  appeal,  and 
where  that  issue  is  so  presented,  mining  claims  prop- 
erly are  declared  null  and  void  upon  a showing  of  lack 
of  discovery  of  a valuable  mineral  deposit  upon  the 
claims. 

0 nited_States_vx_Rx_Hx_MacLauc[hli nx_Chris tine 
^^cLauqhlin , 50  IELA  176  (Sept.  30  , 1980) 


The  procedure  followed  by  the  Department  of  the 
Interior  in  the  initiation  of  mining  contest  cases  is 
in  compliance  with  the  due  process  clause  cf  the  United 
States  Constitution  and  the  Administrative  Procedure 
Act,  5 U.S.C.  § 551  (1976)  . 

United_States_vx_Mary_Ex_Gray , 50  I BL A 209  (Sept.  30, 
1980) 


The  motivation  of  any  Government  agency  in  initi- 
ating a contest  against  mining  claims  is  irrelevant. 
The  Board  of  Land  Appeals  cannot  abnegate  its  respon- 
sibility to  determine  the  validity  of  mining  claims 
when  that  issue  is  presented  upon  appeal,  and  where 
that  issue  is  so  presented,  mining  claims  properly  are 
declared  null  and  void  upon  a showing  of  lack  of  dis- 
covery of  a valuable  mineral  deposit  upon  the  claims. 

Uni ted_States_yx_Leon_Rx_ Whit neyx_Cesar_Tx_Hernandez , 
51  IELA  73  (Oct.  31,  1980) 


HEARINGS 

Where  a mining  claim  contestee  fails  tc  appear  at 
a contest  hearing  and  merely  sends  a message  stating 
that  he  will  not  appear,  without  stating  the  reasons 
for  his  absence,  a subsequent  motion  to  reschedule  the 
hearing  and  reopen  the  record  is  properly  denied,  as 
the  regulations  provide  that  a postponement  may  te 
granted  only  pursuant  to  a request  made  no  later  than 
the  hearing  date  and  stating  in  detail  the  reasons  why 
a postponement  is  necessary. 

The  asserted  inability  of  a contestee  to  drive 
an  automobile  due  to  his  taking  medication  is  not  an 
extreme  emergency  which  justifies  beyond  guestion  the 
granting  of  a postponement  of  the  hearing  where  it 
is  not  impossible  to  get  to  a hearing  site  by  public 
transportation.  Nor  is  restricted  mobility  due  tc 
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arthritis  justification  for  a postponement  where  the 
record  shows  that  it  is  an  ongoing  condition  which 
could  have  teen  anticipated,  and  that  transportation 
to  the  hearing  site  could  have  been  arranged  by  exer- 
cise cf  proper  diligence. 

Where  a party  fails  to  appear  or  participate  ir 
a hearing  as  scheduled  even  though  nc  order  postponing 
the  hearing  has  teen  issued,  the  merits  cf  the  case  may 
te  reached  a’nd  decided  on  the  basis  of  the  record  as 
completed  at  the  hearing,  despite  the  absence  cf  evi- 
dence in  support  of  the  party's  case. 

New  evidence  offered  on  appeal  after  an  initial 
decision  is  rendered  by  an  Administrative  law  Judge  may 
not  te  considered  or  relied  upon  in  making  a final  de- 
cision tut  may  only  be  considered  to  determine  if  there 
should  be  a further  hearing. 

United  States  v.  Richard  H . Eranklin.  45  IELA  54 
~(JanT  14  , 1980) 


In  a mining  contest,  a matter  net  charged  in  the 
complaint  cannot  te  used  as  a ground  to  invalidate  a 
claim,  unless  it  has  been  raised  at  the  hearing  and 
the  contestee  has  net  objected. 

United  States  v.  Clare  Williamson  and  Lapine  Eumice 
CO.7  45~IELA~264  (fetT  4,  1980)  ~ 87  lit.  34 


It  is  a proper  exercise  of  discretionary  authority 
for  a Eureau  of  Land  Management  office  to  suspend  ac- 
tion on  an  oil  and  gas  lease  offer  pending  resolution 
of  similar  cases  on  appeal  to  the  Eoard  cf  land  Appeals 
and  a court  proceeding.  However,  where  the  court  case 
is  remanded  to  the  Department  of  the  Interior  for  fur- 
ther consideration  and  the  Eoard  has  resolved  cases 
with  substantive  issues  similar  to  those  in  the  case 
under  consideration,  it  will  set  aside  the  Eureau's 
decision,  and  dismiss  the  protest  and  remand  the  case 
for  acticn  in  accord  with  those  rulings.  Where  there 
are  no  disputed  factual  issues  controlling  resolution 
of  the  case,  the  protestant's  reguest  for  a hearing 
will  te  denied  as  well  as  his  reguest  for  further  sus- 
pension of  the  case. 

Jack_ Zuc ker rna n , 45  IE1A  337  (Eeb.  7,  196C) 


limely  appeal  to  the  Eoard  of  land  Appeals  sus- 
pends the  effect  cf  a Eureau  of  land  Management  deci- 
sion pending  outcome  of  the  appeal.  Due  process  does 
not  reguire  notice  and  a prior  right  to  he  heard  in 
every  case  where  an  individual  may  be  deprived  cf  prop- 
erty so  long  as  the  individual  is  given  notice  and  an 
opportunity  tc  be  heard  before  the  deprivation  becomes 
final. 

State_of_ Alaska,  46  IELA  12  (Feb.  20,  1980) 


Where  issues  of  material  fact  are  in  dispute,  due 
process  reguires  that  an  applicant  for  a Native  allot- 
ment te  notified  of  the  specific  reasons  for  the  pro- 
posed rejection,  allowed  to  submit  written  evidence  tc 
the  contrary,  and  granted  an  opportunity  for  an  oral 
hearing  before  a trier  of  fact  where  evidence  and  tes- 
timony of  favorable  witnesses  may  be  submitted  before 
a decision  is  reached  to  reject  an  application  for  an 
allotment. 

If  I a t e_o  f_G  uy_  Cx_Grca  tx_  J rxx_.V  ioje_t_  Roe  h 1 • ^ IELA  165 
"(MarT  21~  I960) 

Ev a n_C hu k wa k , 47  IELA  241  (May  13,  I960) 

Ma  r_y_Semc  ne , 49  IELA  213  (Aug.  11  , 1980) 

— Continued 
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Natalia_Ke£uk_e t_ali , 51  IBLA  170  (Nov.  26,  1980) 


Where  a corporate  simultaneous  oil  and  gas  lease 
offeror  alleges  no  facts  which  could  disprove  its  fail- 
ure to  comply  with  43  CFR  3102.4-1,  no  hearing  will  he 
granted  as  reguested. 

ShSiSBSS-RSjjOUtces^InCi , gg  IBLA  277  (War.  27,  1980) 

87  I.E.  110 


A Native  allotment  application  filed  pursuant  tc 
the  Alaska  Native  Allotment  Act  of  1906  must  be  re- 
jected if  it  was  not  pending  before  the  Department  of 
the  Interior  on  Dec.  18,  1971.  Where  there  are  factual 
questions  concerning  the  pendency  of  an  application 
they  can  best  be  resolved  at  a hearing  pursuant  tc  a 
Government  contest. 

A Native  allotment  applicant  who  is  a minor  is  not 
precluded  from  establishing  use  and  occupancy  of  the 
land  applied  for.  However,  such  use  and  occupancy  must 
be  achieved  as  an  independent  citizen  in  his  own  right 
and  must  be  potentially  exclusive.  The  question  cf  a 
14-year  old's  independent  use  and  occupancy  is  best  ad- 
dressed at  a contest  proceeding. 

Eleanor_Hi_Wood,  46  IBLA  373  (Apr.  8,  1980) 


Due  process  does  not  require  notice  and  a prior 
hearing  in  every  case  that  an  individual  is  deprived 
of  property  so  long  as  the  individual  is  given  notice 
and  an  opportunity  to  be  heard  before  the  deprivation 
becomes  final. 

Alya_Fi_fiock well_and_Alva_ A^_Rockwell , 47  IBLA  272 
(Hay  13,  1980) 

Wax_Weis§#  99  IELA  332  (Aug.  25,  1980) 

George_Hi_Fenni more_e t_a  1_.  , 50  IEIA  280  (Cct.  6,  198C) 


A reference  in  a letter  to  the  Bureau  of  Land 
Hanagement  from  the  winning  drawee  in  a simultanecus 
oil  and  gas  lease  filing  to  "majority  owners"  of  the 
lease,  by  itself  is  not  sufficient  to  show  there  were 
undisclosed  parties  in  interest  at  the  time  the  offer 
was  filed,  but  it  would  ordinarily  warrant  further 
investigation.  Where  a hearing  is  ordered  on  other 
issues  to  determine  if  there  was  a violation  of  the 
regulations  in  the  filing,  evidence  should  also  be 
presented  on  this  issue  tc  explain  the  meaning  of  the 
reference  and  to  show  whether  someone  other  than  the 
offeror  had  an  interest  in  the  offer  at  the  time  it 
was  filed. 

A fact-finding  hearing  is  ordered  by  the  Eoard 
of  Land  Appeals  to  determine  whether  there  has  been 
a violation  of  the  regulations  requiring  disclosure 
of  other  parties  in  interest  and  prohibiting  against 
multiple  filings  in  simultaneous  oil  and  gas  lease 
filings  by  the  contractual  arrangement  of  Eden 
Capital  Corp.  and  its  clientele  where  there  are  ambi- 
guities in  the  complex  contract  which  provides  for  a 
preliminary  division  of  lease  obligations  and  proceeds 
and  establishment  of  a lease  escrow  fund  to  protect 
funds  promised  to  the  client  if  the  client  exercises 
an  option  by  which  Eden  will  buy  all  leases  in  a par- 
ticular lease  program  subscribed  to  by  the  client, 
and  the  meaning  of  the  contract  terms  can  best  be 
understood  in  light  of  facts  demonstrating  its  imple- 
mentation by  the  contracting  parties  and  the  practical 
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application  they  and  ether  clients  cf  Eden  have  given 
to  the  terms. 

H a r r J_s_.  _ H i 1 1 sx_  K e n ne  t h E_._Bo  t h , 48  IEIA  356  (July  11, 
198C) 


Ihe  Ecard  of  Land  Appeals  will  net  order  a further 
hearing  in  a mining  claim  contest  case  where  a patent 
application  has  teen  filed  merely  because  the  evidenti- 
ary record  is  inadequate  to  invalidate  the  claims  for 
lack  of  a discovery  of  a valuable  mineral  deposit,  if 
the  claimant  is  found  tc  have  met  the  discovery  test. 

Uni t ed_S t a^es_v_._Al her^_Har t inej  et  al.,  49  IELA  36C 
(Aug.  29  , 196  C)  ~ 87  1. 1.  386 


In  proceedings  before  the  Department  tc  determine 
the  validity  cf  a mining  claim,  notice  and  an  opportun- 
ity for  a hearing  is  required  only  where  there  is  a 
disputed  question  of  fact.  Where  the  validity  cf  a 
claim  turns  on  the  legal  effect  to  be  given  facts  cf 
record  concerning  the  status  of  the  land  when  the  claim 
was  located,  nc  hearing  is  required. 

John. J^-Schna tel,  50  IELA  201  (Sept.  30,  I960) 


The  procedure  followed  by  the  Department  of  the 
Interior  in  the  initiation  of  mining  contest  cases  is 
in  compliance  with  the  due  process  clause  cf  the  United 
States  Constitution  and  the  Administrative  Procedure 
Act,  5 U.S.C.  S 551  (1976)  . 

To  warrant  a further  hearing  in  a mining  claim 
contest,  based  upon  asserted  lack  of  discovery,  ar. 
appellant  must  make  an  evidentiary  tender  cf  proof  cf 
discovery.  Evidence  of  a past  discovery  is  net  suffi- 
cient by  itself  to  indicate  that  a different  result 
might  now  be  obtained. 

(Jnited_States_y ._Karj  E._Gray,  5C  IELA  2 C 9 (Sept.  3C, 
1980) 


Where  issues  of  material  fact  are  in  dispute,  due 
process  requires  that,  before  a decision  is  reached  tc 
reject  an  application  for  an  allotment,  the  applicant 
for  a Native  allotment  be  notified  cf  the  specific 
reasons  for  the  proposed  rejection,  allowed  tc  submit 
written  evidence  to  the  contrary,  and  granted  an  oppor- 
tunity for  an  oral  hearing  before  a trier  cf  fact  where 
evidence  and  testimony  of  witnesses  may  be  submitted. 

The  Court  of  Appeals  for  the  Ninth  Circuit  has 
held  that  application  of  the  Departmental  contest  pro- 
cedures tc  provide  the  allotment  applicant  with  nctice 
and  an  opportunity  fer  a hearing  prior  tc  adverse 
action  on  the  allotment  application  complies,  at  least 
facially,  with  the  due  process  requirements  set  forth 
in  the  court's  mandate  in  Fence  v.  K 1 e£^e  , 529  E.2d 
135  (9th  Cir.  1976).  Fence  v.  _Andrus,  586  E-2d  733 
(9th  Cir.  1978)  . 

Iarj_DeVa  nej , 51  IEIA  165  (Nov.  26,  1980) 


Upon  a determination  that  production  has  ceased 
on  an  oil  and  gas  lease  in  its  extended  term  by  reascr 
of  such  production  because  the  well  on  the  lease  is  nc 
longer  capable  of  production  in  paying  quantities,  the 
lessees  of  record  are  entitled  tc  nctice  and  an  oppor- 
tunity tc  reguest  a hearing  on  the  issue  of  the  produc- 
tive capacity  of  the  well  where  they  have  presented 
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evidence  raising  an  issue  of  fact  regarding  the  status 
of  the  well. 

Jo hn_S w a nso n , 51  IBLA  239  (Dec.  15,  1980) 


PRIVATE  CONTESTS 

Where  there  is  a conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  BLM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 

It  may  not  appeal  from  the  "Notice,"  which  is  interloc- 
utory, but  it  may  initiate  private  contest  proceedings 
to  prove  lack  of  qualification  on  the  part  of  the  Na- 
tive, or  it  may  appeal  the  subsequent  decision  of  ELK 
to  the  Board  of  Land  Appeals.  If,  on  appeal,  the  Board 
concludes  that  the  Native's  application  is  deficient  it 
will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  application 
acceptable,  it  will  order  the  allotment  issued,  if  all 
else  be  regular. 

State_of_Alaska_yA_Ear l_Gi_Patterson , 46  IELA  56 
(Feb.  22,  1980) 

s t a t e_o f _A1 as ka , 48  IBLA  229  (June  17,  1980) 


Where  there  is  a conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  fcr  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  ELM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 

It  may  not  appeal  from  an  interlocutory  decision  which 
authorizes  the  State  to  initiate  private  contest  pro- 
ceedings to  prove  lack  of  qualification  on  the  part  of 
the  Native.  Rather,  it  may  initiate  the  private  con- 
test within  the  time  period  prescribed,  or  it  may  ap- 
peal the  decision  of  BLM,  after  it  becomes  final,  to 
the  Board  of  Land  Appeals.  If,  on  appeal,  the  Beard 
concludes  that  the  Native's  application  is  deficient  it 
will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  application  ac- 
ceptable, it  will  order  the  allotment  issued,  all  else 
being  regular. 

S tate_of _Alaska_vi_Elsie_ John , 46  IBLA  137  (Mar.  19, 
1980) 

State_of_Alaska_vi_Daniel_Jimmiex_Bertha_A_._ Williams , 

48  IBLA  370  (July  11,  1980) 

State_of_Alaska_v_i_Cor  a_John_Smit h , 50  IBLA  6 
(Sept.  5,  1980) 


Where  there  is  a conflict  between  an  application 
by  the  State  of  Alaska  to  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaska  Native  for  al- 
lotment under  the  Act  of  May  17,  1906,  and  it  appears 
to  the  Bureau  of  Land  Management  that  the  Native  appli- 
cant has  met  the  requirements  for  patent,  upon  notifi- 
cation to  the  State,  it  has  an  election.  The  State  may 
initiate  a private  contest  proceeding  during  the  time 
prescribed  to  prove  lack  of  qualification  of  the  Na- 
tive, or  the  State  may  await  final  decision  from  ELM 
and  then  appeal  to  this  Board. 

Sta te_of _A laska_vi_Dora_David_and_Ca t hy_Cick , 46  IELA 
177  (Mar.  21,  1980) 
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When  there  is  a conflict  between  an  application  by 
the  State  of  Alaska  to  select  land  under  the  Statehccd 
Act  and  an  application  by  an  Alaska  Native  for  allot- 
ment under  the  Act  of  May  17,  19C6,  and  it  appears  tc 
ELM  that  the  Native  applicant  has  met  the  requirements 
for  patent,  ELM  must  notify  the  State  that,  if  dissat- 
isfied, it  has  an  election  of  remedies.  The  State  may 
not  appeal  from  the  "Notice,"  which  is  interlocutory, 
but  it  may  initiate  private  contest  proceedings  tc 
prove  lack  of  qualification  on  the  part  of  the  Native, 
cr  it  may  appeal  the  subsequent  decision  of  ELM  tc  the 
Eoard  of  Land  Appeals.  If  on  appeal,  the  Eoard  con- 
cludes that  the  Native's  application  is  deficient  it 
will  order  the  institution  of  Government  contest  pro- 
ceedings, but  if  it  finds  the  allotment  application 
acceptable,  it  will  order  the  patent  issued,  if  all 
else  be  regular. 

State_of_Alaska_v._Joan  M.  Newhall.  47  IELA  85 
( AprT  21  , 1 98  0) ~ 


Where  there  is  a conflict  between  an  application 
by  the  State  of  Alaska  tc  select  land  under  the  State- 
hood Act  and  an  application  by  an  Alaskan  Native  fcr 
allotment  under  the  Act  of  May  17,  19C6,  and  it  appears 
to  ELM  that  the  Native  applicant  has  met  the  require- 
ments for  patent,  upon  notice  of  this  determination  the 
State,  if  dissatisfied,  has  an  election  of  remedies. 

It  may  net  appeal  from  the  "Notice,"  which  is  interloc- 
utory, tut  it  may  initiate  private  contest  proceedings 
to  prove  lack  of  qualification  on  the  part  of  the  Na- 
tive, or  it  may  appeal  the  subsequent  decision  of  EIM 
to  the  Eoard  of  Land  Appeals.  If,  on  appeal,  the  Ecard 
concludes  that  the  Native's  application  is  deficient, 
it  will  order  the  institution  of  Government  contest 
proceedings,  tut  if  it  finds  the  allotment  application 
acceptable,  it  will  order  the  patent  issued,  if  all 
else  be  regular. 

State  of  Alaska  v.  Moses  Chythlock.  47  IELA  249 
"(May  13,  1 96  C ) ~ 


Where  the  State  of  Alaska  lacks  a cognizable 
interest  in  the  specific  land  being  sought  by  a Native 
allotment  applicant  because  that  land  is  either  within 
the  core  township  of  a Native  village  or  the  Native 
village  has  received  tentative  approval  for  its  selec- 
tion, the  State  does  not  have  standing  to  initiate  a 
private  contest  under  43  CFR  4.450-1.  It  may,  however, 
protest  against  the  allowance  of  the  allotment  and 
appeal  from  an  adverse  decision  under  43  CFR  4.41C. 

State  of  Alaska  v.  Steve  Sarakovjkoff  et  al.,  5C  I El  A 
284  (Cct . 6,  I960)  ’ ’ " ' "" 


PROTESTS 

The  right  of  appeal  is  limited  to  a party  tc  a 
case  adversely  affected  by  a decision  cf  the  Eureau  of 
land  Management,  and  an  appeal  from  a timber  sale  no- 
tice will  be  remanded  to  the  Bureau  of  Land  Management 
for  treatment  as  a protest.  However,  under  the  circum- 
stances presented  here,  where  the  Eureau  cf  Land  Man- 
agement has  reviewed  the  protestant's  reasons  and,  in 
effect,  has  made  its  decision  communicating  it  tc  the 
protestant  and  this  Beard,  no  purpose  would  be  served 
by  remanding  the  case  and  the  Eoard  will  consider  the 
matter  on  its  merits. 

t_a  1^ , 45  IBLA  252  (Feb.  4,  I96  0) 
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It  is  a proper  exercise  of  discretionary  authority 
for  a Bureau  of  Land  Management  office  to  suspend  ac- 
tion on  an  oil  and  gas  lease  offer  pending  resolution 
of  similar  cases  on  appeal  to  the  Board  of  land  Appeals 
and  a court  proceeding.  However,  where  the  court  case 
is  remanded  to  the  Department  of  the  Interior  for  fur- 
ther consideration  and  the  Board  has  resolved  cases 
with  substantive  issues  similar  to  those  in  the  case 
under  consideration,  it  will  set  aside  the  Eureau's 
decision,  and  dismiss  the  protest  and  remand  the  case 
for  action  in  accord  with  those  rulings.  Where  there 
are  no  disputed  factual  issues  controlling  resolution 
of  the  case,  the  protestant's  request  for  a hearing 
will  be  denied  as  well  as  his  request  for  further  sus- 
pension of  the  case. 

J§ck_zucker man , 45  IELA  337  (Feb.  7,  1980) 


A protest  against  the  issuance  of  an  oil  and  gas 
lease  is  properly  dismissed  where  it  is  based  on  vague 
allegations  of  noncompliance  with  leasing  regulations 
and  is  unsupported  by  facts  showing  that  the  successful 
drawee  should  have  been  disqualified,  that  assignees 
were  not  bona  fide  purchasers  or  that  the  leases  should 
be  cancelled. 

chA_IncA  * 48  IBLA  51  (May  29,  1980) 


Where  a protestant  challenges  the  bona  fides  cf 
an  oil  and  gas  leaseholder,  the  burden  is  upon  appel- 
lant, not  the  BLM,  to  establish  by  facts  the  substance 
of  its  charge. 

Naartex_Consult ing_Cor£^ , 48  IBLA  166  (June  9,  1960) 


SUPERVISORY  AUTHORITY  OF  THE  SECRETARY 

For  the  purposes  of  the  proviso  to  93  CFR  4.910, 
which  grants  any  party  to  a case  a right  cf  appeal  to 
the  Board  of  Land  Appeals  "except  * * * where  a deci- 
sion has  been  approved  by  the  Secretary,"  the  Under 
Secretary  is  vested  with  the  authority  of  the  Secretary 
to  make  decisions  final  for  the  Department  and  thus 
not  subject  to  review  by  the  Board. 

PMziP§o£leJ_s_Legal_Seryices,  49  IBLA  307  (Aug.  2C, 
1980) 


SCHOOL_LANDS 

(See_also  State  Selections — if  included  in  this  Index.) 
GRANTS  OF  LANE 

Title  to  certain  designated  school  sections 
granted  to  the  State  of  Utah  under  the  Act  of  July  16, 
1894,  vested  as  of  the  date  of  acceptance  of  the  offi- 
cial survey  of  those  sections  following  statehood  if 
the  lands  were  not  known  to  be  mineral  at  that  time. 
Whether  the  lands  were  known  to  be  mineral  is  a ques- 
tion of  fact  and  this  contest  must  be  remanded  for  the 
hearing  of  evidence  on  that  issue. 

Feeder ick_H::._Larson_vi_St at e_of_Ut ah , 50  IBLA  382 
(Oct.  22,  1980) 


J£S£CI_1ANCS — Continued 
INDEMNITY  SEIECTICNS 

The  "grossly  disparate  value  policy,"  under  which 
the  Department  rejects  States  a p p lica tiens  f or  lands  in 
lieu  of  lands  lost  from  their  school  grants  by  reason 
of  settlements,  etc.,  under  43  U.S.C.  §§  851,  £52 
(1976),  where  the  value  of  the  selected  lands  grossly 
exceeds  the  value  of  the  lost  base  lands,  is  a lawful 
exercise  of  the  Secretary's  power  and  a valid  ground  to 
reject  such  an  application.  Accordingly,  where  the 
record  indicates  that  the  selected  lands  may  be  much 
more  valuable  than  the  base  lands,  the  matter  will  be 
remanded  to  EIM  for  a determination  of  such  values. 

St  at e_of_New_ Mexico (On  Reccnsideration)  . 5C  IEIA  367 

(OctT  21  , I960) 


MINERA1  LANDS 

Title  tc  certain  designated  school  sections 
granted  to  the  State  of  Utah  under  the  Act  cf  July  16, 
1894,  vested  as  of  the  date  of  acceptance  of  the  offi- 
cial survey  cf  those  sections  following  state  heed  if 
the  lands  were  not  known  to  be  mineral  at  that  time. 
Whether  the  lands  were  known  to  be  mineral  is  a ques- 
tion of  fact  and  this  contest  must  he  remanded  for  the 
hearing  cf  evidence  on  that  issue. 

Frederick  H.  Larson  v.  State  of  Utah,  50  IEIA  362 
(Cct.  22,  1 9 £ C ) 


S£CBETARY_CF_THE_INTJBICR 

(See_also  Administrative  Authority — if  included  in  thi 
Index.) 

The  Department  of  the  Interior,  as  an  agency  cf 
the  Executive  Eranch  of  the  Government,  is  not  the 
proper  forum  tc  decide  whether  or  net  a statute  enacted 
by  Congress  is  cc ns t i t ut icna 1 . 

Colorado-Ute  Electric  Ass'n^  I.nc_.  , 46  IEIA  35  (let.  2C, 
1980) 


The  Eoard  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  cr  legality  cf  an  ci- 
der issued  personally  by  the  Secretary  of  the  Interior 
in  his  capacity  as  chief  executive  officer  cf  the  De- 
partment, and  an  appeal  which  is  limited  tc  these 
issues  must  be  dismissed. 

Te*a s_0 i 1_£_G a E.Corp^.  , 46  IELA  50  (Feb.  20,  1S8C) 


The  Secretary  cf  the  Interior  may  require  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  ether  land 
use  values  as  a condition  precedent  to  the  issuance  cf 
a lease.  Where  the  recommendations  tc  impose  stipula- 
tions on  the  lease  are  based  on  environmental  analysis 
reports  for  the  Uinta  National  Forest,  special  protec- 
tive stipulations  are  not  unreasonable,  per  se. 

JL-_K  a t z , 47  IELA  177  (May  7 , 1980) 


The  validity  or  legality  of  regulations,  ciders, 
or  policies  formulated  by  the  Secretary  of  the  Interior 
are  not  issues  within  the  appellate  jurisdiction  cf  the 
Eoard  of  Land  Appeals.  However,  the  Eoard  may  review 
decisions  cf  the  Geological  Survey  or  the  Eureau  cf 
Land  Management  tc  determine  whether  such  Secretarial 
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regulations,  orders,  or  policies  have  been  correctly 
implemented . 

!a§s_£nterprises_Producticn_Coif  48  IBLA  11  (Hay  27, 
1980) 


The  Secretary  has  bread  power  to  regulate  all 
on-lease  activities  by  oil  and  gas  lessees  and  operators 
pursuant  to  the  conditions  contained  in  oil  and  gas  leases 
and  his  general  regulatory  authority  under  the  Mineral 
Leasing  Act.  The  procedures  for  regulating  activities  on 
oil  and  gas  leases,  established  under  Secretarial  Order 
2948  and  the  BLM-USGS  Cooperative  Procedures  Agreement 
implementing  that  order,  reserve  to  the  Department  the 
authority  to  protect  the  United  States  legal  interests  in 
the  property.  The  Secretary  has  broad  discretion  either 
to  continue  this  procedure,  or  to  substitute  any  other 
delegation  of  his  authority  and  any  other  reasonable 
regulatory  procedure  which  he  concludes  would  equally 
protect  the  United  States  interests. 

R ight- of^Hai_8e3uire men ts_f or_Ga theri ng_li nes_and 
2iil§I_E£°5l!ction_Faci  li  ties_Loca  ted_  Wi  thi  n_0i  l_an  d 
§as_Leasehglds , M-36921  (June  19,  1980)  87  I.C.  291 


The  Board  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  of  an 
order,  which  temporarily  suspended  oil  and  gas  leasing, 
and  was  issued  personally  by  the  Secretary  cf  the  Inter- 
ior in  his  capacity  as  chief  executive  officer  of  the 
Department.  An  appeal  which  is  limited  to  those  issues 
must  be  dismissed. 

W illiam_£A_Jef f er si_J rix_ Williara_Ei_ Jef f er s , 49  I E LA  264 
(Aug.  18,  1980) 


Where  the  Secretary  has  decided  that  production 
from  phosphate  leases  should  be  valued  in  accordance 
with  a particular  method  and  what  the  value  should  be, 
the  Board's  review  authority  is  limited  tc  determining 
whether  the  Geological  Survey  Area  Supervisor  who 
issues  orders  to  the  phosphate  lessees  has  properly 
followed  the  Secretary's  instructions.  No  hearing  is 
required  as  a prerequisite  to  the  order. 

Where  the  Department  has  not  formally  adopted 
any  methodology  for  determining  the  value  cf  produc- 
tion from  phosphate  leases,  but  has  instead  allowed 
lessees  simply  to  pay  royalty  based  on  the  minimum 
value  specified  in  the  lease  after  having  advised 
them  that  a new  method  of  determining  a realistic 
value  was  being  developed,  it  may  assert  that  royalty 
was  incorrect  even  after  it  has  accepted  these  royalty 
payments,  and  may  impose  the  method  as  approved  by  the 
Secretary . 

Stauf f er_Chemical_Cgi_et_ali , 49  IBLA  381  (Sept.  5, 
1980) 


Under  43  U.S.C.  § 1714(b)  (1976)  a publication  in 

the  Federal  Register  of  notification  of  an  application 
for  withdrawal,  which  publication  temporarily  segre- 
gates land  from  the  operation  of  the  mining  laws,  does 
not  withdraw  the  land,  and  therefore  the  notice  need 
not  be  signed  by  the  Secretary  or  an  individual  in  the 
Office  of  the  Secretary  who  has  been  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the 
Senate. 


87  I.D.  462 


SECRETARY  CF  TEE  INTERIOR  — Co n t i n u e d 

As  the  Department's  final  review  authority  on 
decisions  relating  to  the  public  lands,  the  Ecard  cf 
Land  Appeals  exercises  all  the  powers  which  the  Depart- 
ment would  have  in  making  an  initial  decision. 

Frederick  H.  Parson  v.  State  of  Utah.  5C  IELA  382 
(OctT  22,  I96  0)  ’ "* 


The  Beard  of  Land  Appeals  is  without  jurisdiction 
to  review  and  decide  the  validity  or  legality  cf  a 
policy  directive  issued  personally  by  the  Secretary  of 
the  Interior  in  his  capacity  as  chief  executive  officer 
of  the  Department,  and  an  appeal  limited  to  those  issue 
must  be  dismissed. 

Ja mes_R_._ lea^ ned_et_ al^ , 5C  IELA  416  (Cct.  24,  1960) 


The  Secretary  of  the  Interior  is  authorized,  ard 
is  under  a duty  to  consider  and  determine  what  lards 
are  public  lands  of  the  United  States,  and  after  hav- 
ing made  that  determination  the  Secretary  has  the 
authority  to  determine  the  validity  cf  mining  claims  cn 
any  public  lands  of  the  United  States  after  adequate 
notice  and  opportunity  for  a hearing.  A mining  ccrtest 
may  be  initiated  under  the  authority  of  the  Secretary 
cf  the  Interior  by  the  Eureau  of  Land  Management  at  the 
behest  of  the  Forest  Service  and  prosecuted  by  counsel 
employed  by  the  Department  of  Agriculture,  with  Ecrest 
Service  employees  as  witnesses,  where  such  action  is  in 
accordance  with  a Memorandum  of  Understanding  between 
the  agencies. 

United  States  v.  W.  S.  Wood  et  al.,  51  IELA  3C1 

’(Dec.  18,  19807“  67  I.D.  628 


SEGREGATION 

A permit  allowing  free  use  of  mineral  materials 
does  not  segregate  the  subject  lands  from  further  ap- 
propriation; rather,  subsequent  claims  and  entries  are 
subject  to  the  terms  of  the  permit. 

It  is  well  established  that  an  entry  cn  public 
land  under  the  laws  cf  the  United  States  segregates  the 
land  from  the  public  domain,  appropriates  it  tc  private 
use,  and  withdraws  it  from  subsequent  entry  or  acquisi- 
tion until  that  entry  is  finally  cancelled.  Applica- 
tions for  interest  in  public  lands  must  be  rejected  if 
the  lands  are  not  available  for  the  requested  disposi- 
tion at  the  time  they  are  filed  or  considered.  Where  a 
right-of-way  was  granted  to  lands  subject  at  the  time 
to  a valid  homestead  entry,  ELM  properly  declares  the 
grant  null  and  void  at  initio. 

St a t e_of _ A las ka  , 46  IBLA  12  (Feb.  20,  198C) 


Where  an  application  for  withdrawal,  published 
in  the  .Federal  Register  and  noted  cn  the  State  Cffice 
records,  sets  aside  certain  lands  for  geothermal  re- 
sources leasing,  and  specifically  precludes  the  opera- 
tion of  the  remainder  of  the  mineral  leasing  laws,  it 
is  proper  tc  suspend  an  oil  and  gas  lease  offer  for 
such  segregated  lands,  pending  action  on  the  withdrawal 
application.  After  the  withdrawal  application  has  teen 
cancelled  without  favorable  action  on  the  withdrawal 
request,  the  oil  and  gas  offer  may  be  considered  cn  its 
merits. 

Trent_ J^_ Far ke r , 49  IELA  209  (Aug.  11,  I960) 


Stephen_Wi_Fgx , 50  IELA  186  (Sept.  30,  I960) 
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SEGREGATION — Co  n t i n u e d 

Where  an  application  for  withdrawal,  published 
in  the  federal  Register  and  noted  on  the  State  Office 
records,  sets  aside  certain  lands  for  airport  purposes 
and  specifically  precludes  the  operation  of  the  re- 
mainder of  the  mineral  leasing  laws,  it  is  proper  under 
the  regulations  to  suspend  an  oil  and  gas  lease  offer 
for  such  segregated  lands,  pending  action  cn  the  with- 
drawal application.  After  the  withdrawal  application 
has  been  cancelled  without  favorable  action  cn  the 
withdrawal  reguest,  the  oil  and  gas  offer  may  be  con- 
sidered cn  its  merits. 

£onald_Eppersgn , 50  IBLA  267  (Sept.  30,  1980) 


Publication  in  the  Federal  Register  of  a classifi- 
cation for  multiple  use  management  pursuant  to  43  CIR 
2461.2  will  segregate  the  affected  land  tc  the  extent 
indicated  in  the  notice,  and  applications  fcr  such 
land  must  be  rejected. 

Robert_Dale_Har ston_et_al . , 51  IE1A  115  (Nov.  20, 

1980) 


"Notation  rule."  Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach 
by  reason  of  any  subsequent  application  or  entry  until 
the  record  has  been  changed  to  reflect  that  the  land  is 
no  longer  so  segregated.  The  rule  applies  even  where 
the  notation  was  posted  tc  the  records  in  error,  or 
where  the  segregative  use  so  noted  is  void,  voidable, 
or  has  terminated. 

Stephen_Kenjgn_et_ali , 51  IBLA  368  (Dec.  30,  198C) 


SMALL_TRACT_ACT 

GENERALLY 

Where  BLM  classifies  a 4-acre  tract  as  suitable 
for  disposal  under  the  Small  Tract  Act,  thereby  segre- 
gating it  from  acquisition  under  other  public  land 
laws,  then  grants  an  individual  a lease  thereon  with 
option  to  purchase,  pursuant  to  which  the  lessee  con- 
structs buildings  and  occupies  the  tract,  the  pretest 
and  application  of  an  Alaska  Native,  made  for  the  first 
time  12  years  later,  will  be  rejected,  as  a matter  of 
law  and  equity  where  the  Native  was  claiming  16C  acres 
of  different  land  during  the  preceding  6 years,  and  had 
made  no  assertion  of  interest  in  the  small  tract,  but 
rather  had  expressly  acknowledged  the  existence  of  the 
leasehold. 

Evelin_ Alexander , 45  IBLA  28  (Jan.  14,  1980) 


APPRAISALS 

Where  the  current  fair  rental  value  cf  a small  tract 
lease  has  been  determined  in  accordance  with  accepted 
appraisal  procedures  and  the  lessee  contends  that  the 
rental  is  excessive,  the  burden  is  upon  the  lessee  to 
prove  by  positive,  substantial  evidence  that  the  apprai- 
sal is  in  error. 

Hyatt_Lake_Hgmegwners_Ass_[n,  48  IBLA  159  (June  9,  1980) 


SMiLl_TRACT_JCl — Continued 
CLASSIFICATION 

Where  ElM  classifies  a 4-acre  tract  as  suitable 
for  disposal  under  the  Small  Tract  Act,  thereby  segre- 
gating it  from  acquisition  under  other  public  lard 
laws,  then  grants  an  individual  a lease  thereon  with 
option  to  purchase,  pursuant  to  which  the  lessee  con- 
structs buildings  and  occupies  the  tract,  the  pretest 
and  application  of  an  Alaska  Native,  made  for  the  first 
time  12  years  later,  will  be  rejected,  as  a matter  cf 
law  and  equity  where  the  Native  was  claiming  ICC  acres 
of  different  land  during  the  preceding  6 years,  and  had 
made  no  assertion  of  interest  in  the  small  tract,  hut 
rather  had  expressly  acknowledged  the  existence  cf  the 
leasehold . 

Hveljn_ A lex  an der , 45  I EL  A 28  (Jan.  14,  I960) 


RENEWAL  CF  LEASE 

Where  the  current  fair  rental  value  cf  a small  tract 
lease  has  teen  determined  in  accordance  with  accepted 
appraisal  procedures  and  the  lessee  contends  that  the 
rental  is  excessive,  the  burden  is  upon  the  lessee  tc 
prove  by  positive,  substantial  evidence  that  the  apprai- 
sal is  in  error . 

K^at  t_Lake_  Borneo  wne.rs_  As  s_[n , 48  IBLA  159  (June  9,  1S6C) 


SOCJiN-if ASES_AND_P|RriTS 

(See_alsg  Mineral  Leasing  Act--if  included  in  this  Index.) 

GENERALLY 

A natural  brine  containing  water  and  iens  cf 
sodium,  potassium,  calcium,  magnesium,  and  chlorine 
may  be  considered  a valuable  deposit  of  a sodium  com- 
pound within  the  meaning  of  30  U.S.C.  § 262  (1976)  if 

either  of  two  contingencies  occur.  Eirst,  sodium  must 
be  present  in  sufficient  guantity  as  to  be  commercially 
valuable.  Second,  sodium  roust  he  essential  tc  the 
molecular  structure  cf  the  valuable  mineral. 

Land  is  "known  tc  be  valuable"  fcr  a mineral  sub- 
ject to  the  Mineral  Leasing  Act  of  Feb.  25,  152C,  as 
amended,  when  "known  conditions  at  the  time  [of  loca- 
tion] were  plainly  such  as  to  engender  the  belief  that 
the  land  contained  mineral  deposits  cf  such  quality  and 
in  such  quantity  as  would  render  their  extracticn  prof- 
itable and  justify  expenditures  to  that  end."  United 
States  v.  Sc u t her n_Paci f ic_Cg^ , 251  U.S.  1,  13-14 
(1919);  C ia  me  nd_Cca  l_Cg..  v.  United  States.  2 3 3 U.S. 

236,  239-40  (1914).  In  determining  whether  mineral 
deposits  are  such  as  to  render  their  extracticn  profit- 
able and  justify  expenditures,  extrinsic  factors,  such 
as  the  cost  cf  extracticn,  processing,  transportation, 
and  marketing  must  be  considered. 

Where  sodium  ions  are  commingled  in  a trine  with 
calcium,  potassium,  and  chlorine  ions  and  no  valuable 
deposit  of  a sodium  or  potassium  compound  is  present, 
contestees  1 evaporation  of  such  trine  does  net  viclate 
the  Multiple  Mineral  Development  Act,  3C  U.S.C.  521- 
531  (1976). 

The  Administrative  Law  Judge  gave  proper  weight 
to  Government  testimony  in  dismissing  the  Government's 
contest  complaint  where  the  evidence  supported  a find- 
ing of  the  existence  of  a sod iu i-ca lciu m-c h 1c r i d e 
trine,  tut  did  not  support  a finding  that  such  trine 
was  "known  to  be  valuable"  for  a Leasing  Act  mireral. 
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SODIUM_LEASJS_ANE_PEEMITS — Continued 
GENERALLY — Continued 

The  existence  of  a "related  product"  within  the 
meaning  of  30  U.S.C.  § 262  (1976)  presumes  the  exis- 
tence of  a valuable  sodium  compound  deposit. 

Onited_States_vi_Levcn_Ba rdsle^ [lrustee}^_Mar lene_M . 

BardsleYx_Indi v iduall^_a nd_as_ Ad  mi nistr at rix_of_ t he 

Est a te_of_Donald_Hi_Ba rdsle^ (Deceased).,  9 5 1BLA  367 

(Feb.  7,  1980) 


PREFERENCE  RIGHT  LEASES 

BLM  properly  applied  the  regulations  set  forth 
in  43  CFR  Subparts  3520-21,  effective  Nay  7,  1976,  to 
preference  right  lease  applications  pending  on  the  ef- 
fective date  of  such  regulations. 

BLM  properly  excluded  from  an  applicant's  demon- 
strated reserves  of  trona  those  reserves  which  the 
applicant,  by  stipulation  in  the  prospecting  permit, 
had  agreed  would  not  be  subject  to  mining  or  recovery 
operations. 

An  exchange  application  tendered  pursuant  to 
43  CFR  Subpart  3526  is  properly  rejected  by  ELM  where 
a preference  right  lease  applicant  has  net  demonstrated 
to  the  Secretary  that  he  has  a preference  right  to  a 
lease. 

A hearing  is  properly  ordered  pursuant  to  43  CFR 
3521.1-1  (j)  where  a preference  right  lease  application 
for  trona  is  rejected  and  the  applicant  has  alleged  in 
his  application  facts  sufficient  to  show  that  he  is  en- 
titled to  a lease.  At  the  hearing,  the  permittee  shall 
have  both  the  burden  of  going  forward  and  the  burden  of 
proof,  and  must  show  by  a preponderance  of  the  evidence 
that  he  has  discovered  a valuable  deposit  of  trona  and 
that  the  land  is  chiefly  valuable  therefor. 

John  S ._Woldx_Eucjene  V.  Simons,  48  IELA  1C6  (May  3C, 
1980) 


SPECIAL_USE_PERMITS 

The  effect  of  a timely  filed  notice  of  appeal  is 
to  suspend  the  authority  of  the  deciding  official  to 
exercise  jurisdiction  relating  to  the  subject  of  the 
appeal.  It  does  not  have  the  effect,  however,  of  sus- 
pending the  authority  of  ELM  to  act  on  matters  which, 
while  related  to  the  subject  of  the  appeal,  are  never- 
theless functionally  independent  therefrom. 

Failure  to  pay  the  annual  rental  for  a special 
land  use  permit  constitutes  sufficient  ground  for  ter- 
mination of  the  use.  43  CFR  2920.4(a). 

East_Can^on_Irr igatio n_Coi , 47  IELA  155  (May  6,  1980) 


BLM's  decision  to  award  the  one  special  recreation 
permit  to  use  the  Rio  Grande  River  in  New  Mexico  for 
commercial  river  trips  which  is  available  to  first-time 
applicants  by  placing  all  closely  qualified  first-time 
applications  into  a drawing  is  an  equitable  way  to 
award  the  permit  and  will  be  affirmed. 

BLM's  decision  to  restrict  to  12  the  number  of 
special  recreation  permits  to  use  the  Rio  Grande 
River  in  New  Mexico  for  commercial  river  trips  will  be 
affirmed  where  the  record  shows  that  congestion  on  the 
river  justifies  such  a restriction. 

Outdoor_Advent uresi_SiWA , 50  IBLA  90  (Sept.  17,  1980) 


E1J)I  E_DECISIS 

The  Eureau  of  land  Management  can  recover  the  full 
cost  of  providing  a service  to  an  identifiable  benefi- 
ciary regardless  of  the  incidental  public  benefits 
flowing  from  that  service.  Charges  may  be  made  for 
environmental  studies  deemed  appropriate  for  the  proper 
consideration  of  the  application. 

Recognizing  the  principle  of  stare  decisis,  the 
Eoard  nevertheless  declines  to  follow  a decision  cf  the 
same  district  court  involving  the  same  statute  where  a 
circuit  court  decision,  although  arising  under  a dif- 
ferent statute,  is  of  more  recent  vintage,  takes  spe- 
cific cognizance  of  the  district  court  decision,  and 
the  circuit  court  decision  comports  with  Departmental 
policies . 

Colorado;;  U te_Electric  .Ass  ' na_Jnc . , 46  IELA  35  (Feb.  20, 
1980) 


Failure  to  maintain  a claim  by  doing  assessmert 
work  each  year  may  constitute  evidence  cf  abandonment. 
Independently,  a failure  to  substantially  comply  with 
the  requirement  that  annual  assessment  work  be  per- 
formed, 3C  U.S.C.  % 26  (1976),  requires  a finding  that 
the  claim  has  not  teen  "maintained"  within  the  meaning 
cf  sec.  37  cf  the  Mineral  Leasing  Act,  30  U.S.C.  ? 193 
(1976),  and  may  result  in  a forfeiture  cf  the  claim. 
Dickel  v.  The  Cil  Shale  Ccrp.  . 4C0  U.S.  48  (1S7C)  . 

United  States  v.  Catlin  Eohme  et  al..  United  States  v. 
Exxon  Core,  et  al..  United  States  v.  Aidabelle  Erown 
it_al7,  “ 8 IELA  267  (June  30,  1960)  87  I. IT  248 


EJill-SELECTlCNS 

(See_also  School  Lands,  Swamplands — if  included  in  thi 
Index.) 

Applications  filed  for  temporary  withdrawals  cf 
land  for  proposed  development  under  the  Carey  Act, 

43  U.S.C.  § 641  (1976),  must  be  rejected  where  the 
lands  have  previously  been  withdrawn  or  classified  for 
ether  Federal  purposes. 

Idaho  Department  cf  Water  Resources.  48  IEIA  250 
(June  26,  1960) 


STATUTES 

Cne  seeking  an  exemption  from  the  coverage  cf  a 
statute,  especially  a statute  whose  purpose  is  correc- 
tive, must  affirmatively  demonstrate  entitlement  tc 
that  treatment. 

Daniel  Eros.  Coal  Cc..  2 IBSMA  45  (Apr.  10,  1980) 

87  I.D.  138 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  duly  promulgated  statutes 
and  regulations  regardless  of  their  actual  knowledge 
of  what  is  contained  in  such  statutes  and  regulations 

Eric_Murray,  47  IBLA  112  (Apr.  26,  I960) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
promulgated  regulations. 

®IJ2i!.Dd°_Ma.ja  lea , 48  IELA  351  (July  11,  I 960) 
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STATUTES — Continued 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  duly  promulgated  statutes 
and  regulations. 

Ca nxon_View_Mini ng_Coi , 49  IBLA  184  (July  31,  196C) 

# **9  IBLA  335  (Aug.  25,  1980) 

Gor d on_Li_Coo£e r , 51  IBLA  191  (Dec.  5,  I960) 

San t a_Nonica_Hosp>i t al_Med ical_Cent er_Founda t ion , 

51  IBLA  194  (Dec.  5,  1980) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  and  duly  promul- 
gated statutes  and  regulations. 

Johnson , 50  IBLA  47  (Sept.  9,  1980) 

J°i)I!_Fi_Sch  melzer  , 51  IEL  A 188  (Dec.  2,  1 S 8 C ) 


STATUTOHY_CCNSTBUCTION 

GENERALLY 

Interpretations  of  the  mineral  reservation  in 
patents  issued  by  the  United  States  under  the  Stock- 
Raising  Homestead  Act,  43  U.S.C.  § 299  (1970),  must  be 
consistent  with  the  established  rule  that  land  grants 
are  to  be  construed  favorably  to  the  Government,  that 
nothing  passes  except  what  is  conveyed  in  clear  lan- 
guage, and  that  if  there  are  doubts  they  are  resolved 
for  the  Government,  not  against  it. 

In  determining  whether  scoria  is  included  in  a 
mineral  reservation  in  a patent  issued  under  the 
Stock-Raising  Homestead  Act,  43  U.S.C.  § 299  (197C), 
the  interpretation  of  the  reservation  must  take  into 
account  the  intended  use  for  which  the  land  was  con- 
veyed and  those  uses  which  the  Government  intended  tc 
reserve. 

£si£if ic_P2Her_S_Liqht_Co_.  , **5  IBLA  127  (Jan.  23,  1980) 


stockzraising_homesteads 

(See_also  Homesteads  (Or dinar y ) -- if  included  in 
this  Index.) 

Interpretations  of  the  mineral  reservation  in 
patents  issued  by  the  United  States  under  the  Stcck- 
Raising  Homestead  Act,  43  U.S.C.  4 299  (1970),  must  be 
consistent  with  the  established  rule  that  land  grants 
are  to  be  construed  favorably  to  the  Government,  that 
nothing  passes  except  what  is  conveyed  in  clear  lan- 
guage, and  that  if  there  are  doubts  they  are  resolved 
for  the  Government,  not  against  it. 

In  determining  whether  scoria  is  included  in  a 
mineral  reservation  in  a patent  issued  under  the 
Stock-Raising  Homestead  Act,  43  U.S.C.  4 299  (197C), 
the  interpretation  of  the  reservation  must  take  into 
account  the  intended  use  for  which  the  land  was  con- 
veyed and  those  uses  which  the  Government  intended  tc 
reserve. 

A patent  of  land  under  the  Stock-Raising  Homestead 
Act,  43  U.S.C.  4 291  (1970),  was  not  generally  intended 
to  give  the  grantee  the  right  to  use  the  land  for  min- 
eral development,  but  mineral  development  was  to  pro- 
ceed only  under  the  mineral  laws. 

The  mineral  reservation  in  a patent  issued  under 
the  Stock-Raising  Homestead  Act,  43  U.S.C.  4 291 
(1970),  includes  mineral  substances  which  can  be  taken 
from  the  soil  and  which  have  a separate  value,  includ- 
ing those  marketable  minerals  found  at  or  near  the  sur- 
face, and  which  have  no  rare  or  exceptional  character. 


S 1 C C K - R A I S I N G_  H C N E ST  E A D S — Co  n t i n u e d 

regardless  of  whether  they  are  subject  tc  dispcsiticn 
under  3C  U.S.C.  5 601  (1976)  or  ether  existing  statu- 
tory authority. 

Sec.  9 of  the  Stock-Raising  Homestead  Act, 

43  U.S.C.  5 299  (1970),  contemplates  that  the  Depart- 
ment of  the  Interior  retains  continuing  jurisdiction 
and  administration  cf  mineral  deposits  reserved  by  that 
Act. 

"Eublic  lands."  Under  43  CFR  3602.1  which  defines 
a trespass,  the  term  "public  lands"  includes  mineral 
deposits  reserved  under  the  Stock-Raising  Homestead 
Act,  43  U.S.C.  4 299  (1970) . 

Under  the  Stock-Raising  Homestead  Act,  43  U.S.C. 

§4  291-301  (1970),  there  is  no  equitable  basis  let  ex- 
cluding valuable  deposits  of  sccria  from  the  scope  of 
a Federal  mineral  reservation  although  the  Government 
has  successfully  contended  in  other  cases  that  common 
or  surface  minerals  are  not  included  in  mineral  reser- 
vations to  the  United  States,  because  the  rules  cf 
construction  of  private  conveyances  differ  from  these 
which  govern  Federal  grants,  and  because  30  U.S.C.  4 54 
(1976)  provides  compensation  for  damage  tc  surface  cwn- 
ers'  crops,  improvements  and  grazing  values. 

Scoria  which  is  valuable  for  surfacing  reads  is  a 
mineral  reserved  to  the  United  States  in  patents  issued 
under  the  Stock-Raising  Homestead  Act,  43  U.S.C.  4 299 
(1970)  . 

|3C2lic_ Eowe r_ S_ Ligh t_Coi , 45  IELA  127  (Jan.  23,  19EC) 


SURFACE  FINING  CONTROL  AND  RECLAMATION  ACT  CF  1977 
GENERALLY 

where  a surface  coal  mining  operation  affects 
previously  mined  lands,  the  fact  that  an  alleged  viola- 
tion could  have  existed  before  the  present  operation 
does  not  relieve  the  permittee  from  responsibility  for 
the  violation. 

Cent r a 1_C i 1_ a n d_Gas^_ I nc^ , 2 IBS  BA  308  (Cct.  23,  I960) 

87  I.E.  494 


AEATEMENI 

Reie d ia 1_  Act  ions 

When  a permittee  does  net  have  approval  from  the 
regulatory  authority  for  an  exemption  from  the  require- 
ments of  the  Act  at  the  time  cf  an  CSM  inspecticn,  the 
inspector  may  properly  reguire  remedial  action  cf  a 
reclamation  nature  in  a notice  of  violation. 

Hardl_y_Able  Ccal_Cc.,  2 IESMA  27C  (Sept.  24,  I960) 

6 7 1 . 1 . 4 3 4 


ACBINISTEA1IVE  EECCECUBE 
General  l_y 

Affidavits  to  support  allegations  of  fact  in  a 
motion  for  summary  decision  filed  pursuant  to  43  CFF 
4.1125  are  net  necessary  when  there  is  no  disputed 
issue  as  to  any  material  fact. 

Daniel  Eros.  Ccal_Ccif  2 IBSMA  45  (Apr.  1C,  198C) 

6 7 I.D.  138 
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SUBFACE  MINING  CONTROL  AND  RECLAMATION  ACT  OF  1917 
--Continued 

ADMINISTRATIVE  PROCEDURE — Continued 
Generally — Continued 

Under  43  CFR  4.1153  OSM  has  an  absolute  right  to 
submit  an  answer  to  a petition  within  30  days  from  re- 
ceipt of  a copy  of  the  petition.  After  that  time,  the 
Administrative  Law  Judge  has  discretion  to  regulate  the 
scope  of  the  answer  in  any  reasonable  manner. 

A ddi ngt on_B rosi_Mi ningx_I nc^. , 2 IBSMA  90  (Kay  22,  1980) 

87  I.D.  186 


The  Board  will  not  rule  on  the  merits  of  a notice 
of  violation  that  is  not  properly  before  it. 

K§iser_Steel_Cor£i,  2 IESKA  158  (July  25,  I960) 

87  I.C.  324 


Pursuant  to  43  CFR  4 . 1161-. 11 62 , it  was  error  for 
the  Administrative  Law  Judge  not  to  dismiss  an  applica- 
tion for  review  filed  with  the  Hearings  Division  after 
the  time  prescribed  for  such  applications. 

Green_Coal_Cox,  2 IBSMA  199  (Aug.  19,  1980) 

87  I.C.  362 


Under  the  circumstances  of  this  case,  it  was 
error  for  the  Administrative  Law  Judge  to  vacate  a 
notice  of  violation  on  his  own  motion  on  the  grounds 
that  it  lacked  reasonable  specificity  as  reguired  by 
sec.  521 (a)  (5)  of  the  Act  when  the  parties  expressed 
no  confusion  about  the  nature  of  the  alleged  viclaticn. 

Gra f ton_Coa l_Coxx_I ncx , 2 IBSMA  316  (Nov.  4,  1980) 

87  I.C.  521 


Findings 

When  a cessation  order  indicates  that  it  is  being 
issued  both  because  the  condition,  practice,  or  viola- 
tion is  causing  or  can  reasonably  be  expected  to  cause 
significant,  imminent  environmental  harm  and  because 
there  has  been  a failure  to  abate  a violation  listed 
in  a notice  of  violation,  a finding  of  either  of  those 
grounds  is  sufficient  to  sustain  the  cessation  order. 

Hayden_6_Hayden_Coal_Cox , 2 IBSMA  238  (Sept.  12,  1980) 

87  I. C.  414 


Scope  of_Review 

The  Interior  Board  of  Surface  Mining  and  Recla- 
mation Appeals  is  not  the  proper  forum  to  consider 
the  constitutionality  of  regulations  promulgated  ty 
the  Secretary. 

Amanda_Cgal_Cox,  2 IBSMA  395  (Dec.  22,  1980) 

87  I.C.  643 


APPLICABILITY 

Initial  Regulatory_Program 

The  Office  of  Surface  Mining  Reclamation  and 
Enforcement  has  jurisdiction  to  enforce  the  initial 
Federal  performance  standards  against  a surface  distur- 
bance in  Kentucky  of  less  than  2 acres  and  the  Federal 
2-acre  exemption  set  forth  in  30  CFR  700.11(b)  is  not 
applicable  where  the  disturbance  is  physically  related 
to  a surface  coal  mining  operation  under  permit  from  the 
Commonwealth  of  Virginia,  and  where  the  disturbance  is 


SURFACE  FINING  CCNTRCI  AN  I BECIAMA1ICN  ACT  CF  1977 
— Continued 

AFEIICAEIIITY — Continued 

Initial  Fegulatory_Erogram — Continued 

not  a discrete  operation  but  was  undertaken  in  further- 
ance of  the  Virginia  operation. 

S l32JSi!22J_  F ue  l_Coix_  Incx , 2 IESMA  359  (Nov.  24, 

T 9 8 C ) * ~ 87  I.C.  579 


APPROXIMATE  ORIGINAL  CONTOUR 
Generally 

Fliminaticn  of  a highwall  is  a specific  reguire- 
ment  of  30  CFR  715.14  which  must  be  satisfied  in  cider 
to  achieve  approximate  original  contour.  If  a highwall 
has  not  been  eliminated,  it  necessarily  follows  that 
return  to  approximate  original  contour  has  not  teen 
accomplished . 

Little_Sandy  Ccal_Sa_les,  2 IESMA  25  (Feb.  19,  198C) 

87  I.C.  81 


The  augering  of  a coal  seam  in  an  orphan  highwall 
may  make  a permittee  responsible  for  returning  the 
entire  highwall  to  approximate  original  contour. 

Miami  Springs  Properties.  2 IESMA  399  (Cec.  23,  I960) 

87  I.C.  645 


EACKFILLING  AND  GRADING  REQUIREMENTS 
Generally 

Elimination  of  a highwall  is  a specific  reguire- 
ment  of  3C  CFR  715.14  which  must  be  satisfied  in  order 
to  achieve  approximate  original  contour.  If  a highwall 
has  not  been  eliminated,  it  necessarily  follows  that 
return  to  approximate  original  contour  has  net  been 
accomplished. 

little  Sandy  Coal_Sales,  2 IESMA  25  (Feb.  19,  198C) 

87  I.  C.  61 


Under  the  circumstances  of  this  case,  sufficient 
evidence  was  presented  to  show  that  unforeseen  cir- 
cumstances arose  during  regrading,  that  the  state  reg- 
ulatory authority  approved  a change  to  the  permit  under 
its  established  procedures,  and  that  the  change  was 
carried  out  in  accordance  with  the  reguirements  of 
30  CFR  715. 14  (b)  . 

Grafton  Coal  Cc.x_Incx,  2 IBSMA  316  (Nov.  4,  1980) 

87  1. 1.  521 


Highwall_Eliminaticn 

In  a steep  slope  mining  operation  all  high  walls 
must  be  completely  backfilled  after  mining  is  con- 
cluded, even  where  retention  of  an  access  read  has  teen 
approved  as  part  of  a postmining  land  use. 

Icllaqe  Creek  Elkhorn  Mining  Co..  2 IESMA  341 

(Nov.  2 4 ,~1 9 6 0 ) ""  87  1.  1.  570 


SURFACE_MINING_CCNTR0L_ANC_RECLAMATI0N_AC1_0F_1 977 
— Continued 

BACK  FILLING  AND  GRADING  REQUIREMENTS  — Continued 

Hi<jhwall_Eli  mina  tion--Con  tinued 

The  augering  of  a coal  seam  in  an  orphan  highwall 
may  make  a permittee  responsible  for  returning  the 
entire  highwall  to  approximate  original  contour. 

M®ISi  §p>r ings_Proper t ies , 2 IBSMA  399  (Dec.  23,  1980) 

87  I. I.  645 


Previously_Mined_Lands 

The  augering  of  a coal  seam  in  an  orphan  highwall 
may  make  a permittee  responsible  for  returning  the 
entire  highwall  to  approximate  original  contour. 

Miami_Springs_Properties,  2 IBSMA  399  (Dec.  23,  1980) 

87  I.D.  645 


CESSATION  ORDERS 
Generally 

A cessation  order  is  not  properly  issued  under 
sec.  521(a)  (2)  of  the  Act  unless  the  environmental  harm 
alleged  to  be  significant  may  be  described  objectively 
on  the  basis  of  observations  or  measurements. 

A cessation  order  is  not  properly  issued  under 
sec.  521(a)  (2)  of  the  Act  when  the  evidence  does  not 
support  a finding  that  significant  environmental  harm 
may  reasonably  be  expected  to  occur  before  the  expira- 
tion of  an  abatement  period  that  would  be  set  pursuant 
to  sec.  521(a)  (3)  of  the  Act. 

Claypool_Constructign_Coi_t_Inci , 2 IBSMA  81  (May  16, 
1980)  87  I.D.  168 


Where  OSM  fails  to  hold  an  informal  assessment 
conference  within  60  days  of  the  request  and  the  person 
assessed  a civil  penalty  timely  objects  to  the  date  of 
the  conference  but  alleges  no  actual  prejudice,  nc 
relief  is  appropriate. 

Where  OSM  fails  to  hold  an  informal  assessment 
conference  within  60  days  of  the  request  and  the  person 
assessed  a civil  penalty  timely  objects  tc  the  date  cf 
the  conference  but  then  does  not  forward  the  proposed 
penalty  with  its  petition  for  review,  the  petition  must 
be  dismissed. 

Badger_Coal_Coi,  2 IBSMA  147  (July  25,  I960) 

87  I.D.  319 


When  a cessation  order  indicates  that  it  is  being 
issued  both  because  the  condition,  practice,  or  viola- 
tion is  causing  or  can  reasonably  be  expected  tc  cause 
significant,  imminent  environmental  harm  and  because 
there  has  been  a failure  to  abate  a violation  listed 
in  a notice  of  violation,  a finding  of  either  of  those 
grounds  is  sufficient  to  sustain  the  cessation  order. 

Haiden_6_Hayden_Coal_Coi,  2 IBSMA  238  (Sept.  12,  1980) 

87  I.D.  414 


SURFACE  MINING  CCNTECI  AND  RECLAMATION  ACT  CF  1977 
--Continued 

CIVIL  PENALTIES 
Generally 

43  CFE  4.1260  does  not  authorize  temporary  relief 
from  the  requirement  of  43  CFR  4.1152(b)  that  a proposed 
civil  penalty  be  paid  into  escrow  pending  a final  deter- 
mination on  the  merits  of  the  case. 

30  CFR  723.14(a)  dees  not  authorize  an  Administra- 
tive law  Judge  to  reduce  the  number  of  days  fer  which  a 
civil  penalty  may  be  assessed  when  the  cbligaticn  to 
abate  the  violation  has  not  teen  suspended. 

Cravat  Coal  Co..  Inc..  2 IBSMA  249  (Sept.  23,  1S8C), 

87  I.D.  416 


Hearings_ Procedure 

Under  43  CFR  4.1153  OSM  has  an  absolute  right  to 
submit  an  answer  to  a petition  within  3C  days  fren  re- 
ceipt of  a copy  of  the  petition.  After  that  time,  the 
Administrative  law  Judge  has  discreticn  to  regulate  the 
scope  of  the  answer  in  any  reasonable  manner. 

Addington  Etcs.  Mining,  Inc.,  2 IBSMA  9C  (May  22,  I960) 

8 7 I . D . 1 8 6 


Where  CSM  fails  to  hold  an  informal  assessment 

conference  within  60  days  of  the  reguest  and  the  person 

assessed  a civil  penalty  timely  objects  tc  the  date  cf 
the  conference  but  alleges  nc  actual  prejudice,  nc 
relief  is  appropriate. 

Where  CSM  fails  to  hold  an  informal  assessment 

conference  within  60  days  of  the  request  and  the  person 

assessed  a civil  penalty  timely  objects  tc  the  date  cf 
the  conference  tut  then  does  not  forward  the  prcpcsed 
penalty  with  its  petition  for  review,  the  petition  must 
be  dismissed. 

d^e r_Cca  1_ Co_. , 2 IESMA  147  (July  25,  1980) 

87  I.D.  319 


ENFORCEMENT  EECCEDUBES 
Generally 

The  Office  of  Surface  Mining  Reclamation  and  En- 
forcement is  authorized  to  issue  a notice  cf  viclaticn 
for  noncompliance  with  the  initial  regulatory  program 
even  if  a state  has  already  initiated  enforcement  ac- 
tion for  the  same  violation. 

Eastover  Mining  Co..  2 IBSMA  5 (Jan.  21,  I960) 

87  I.D.  9 


The  Secretary  of  the  Interior,  through  the  prcmul- 
gaticn  of  regulations,  has  determined  that  sec.  521(a)  (1) 
cf  the  Act  does  net  apply  during  the  initial  regulatory 
program. 

CSM  is  required  to  issue  a notice  for  violations 
of  the  initial  regulatory  program  even  if  a state  has 
already  taken  enforcement  action  against  the  same 
viola  tion . 


1 9 6 C) 

87  I.D.  3; 


Kaiser_St eel_Cc rp^ , 2 IESMA  158  (July 


25 
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SyB£AC£_MINING_CCNTBOL_ANC_BECLAHATigN_ACI_OF_1977 
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ENVIRONMENTAL  HARM 
Imminence 

A cessation  order  is  not  properly  issued  under 
sec.  521  (a)  (2)  of  the  Act  when  the  evidence  does  not 
support  a finding  that  significant  environmental  harm 
may  reasonably  be  expected  to  occur  before  the  expira- 
tion of  an  abatement  period  that  would  be  set  pursuant 
to  sec.  521(a)  (3)  of  the  Act. 

Claypool_Const r uctign_Co_.i_Inc_.  , 2 IBSMA  61  (Kay  16, 
1980)  e7  I.D.  168 


Significance 

A cessation  order  is  not  properly  issued  under 
sec.  521  (a)  (2)  of  the  Act  unless  the  environmental  harm 
alleged  to  be  significant  may  be  described  objectively 
on  the  basis  of  observations  or  measurements. 

Clay£ggl_Cgnstructign_Cg.x_Inci,  2 IESMA  81  (May  16, 
1980)  " 67  I.D.  168 


EVIDENCE 

Generally 

Since  the  reviewing  authority  may  use  interference 
with  an  inspection  against  the  permittee  in  any  way 
deemed  appropriate,  a permittee  who  interferes  with  an 
inspection  does  so  at  the  risk  of  severely  prejudicing 
its  own  case. 

E3§i°ver_Mi ning_Coi , 2 IBSMA  70  (May  16,  I960) 

67  I.D.  172 


The  existence  of  an  intermittent  stream  at  the 
time  of  an  OSM  inspection  and  at  subsequent  inspec- 
tions and  the  statements  of  mine  officials  that  an 
intermittent  stream  existed  before  the  initial  inspec- 
tion raise  a rebuttable  presumption  that  an  intermit- 
tent stream  subject  to  the  requirements  of  30  CFR 
715.17(d)  existed  prior  to  mining. 

Persuasive,  uncontradicted  evidence  that  the  state 
regulatory  authority  considered  a stream  to  be  ephemeral 
before  the  granting  of  a permit,  coupled  with  other 
evidence  to  the  same  effect,  is  sufficient  under  the 
circumstances  to  rebut  the  presumption  that  an  inter- 
mittent stream  existed  prior  to  mining. 

Sunbeam_Coa l_Corpx,  2 IBSMA  222  (Aug.  29,  I960) 

67  I.D.  383 


It  is  not  error  for  an  Administrative  Law  Judge  to 
rely  on  hearsay  evidence  of  chain  of  custody  when  the 
permittee  challenges  that  evidence  only  by  asserting 
that  it  is  hearsay. 

Roberts_Brgt her s_Coal_Cgxx_Incx , 2 IBSMA  289  (Sept.  26, 
1980)  87  I.D.  939 


Under  the  circumstances  of  this  case,  sufficient 
evidence  was  presented  to  show  that  unforeseen  cir- 
cumstances arose  during  regrading,  that  the  state  reg- 
ulatory authority  approved  a change  to  the  permit  under 
its  established  procedures,  and  that  the  change  was 
carried  out  in  accordance  with  the  requirements  of 
30  CFR  715.19  (b)  . 

G r af ton_Coa l_Coxx_ Incx , 2 IBSMA  316  (Nov.  9,  1980) 

87  I.D.  521 


SURFACE  MINING  CCNTECI  AND  EFCLAMAUCN  ACT  CF  1977 
— Continued 

EVIDENCE--Continued 
General ly--Continued 

A prima  facie  case  for  the  existence  cf  a human 
burial  ground  can  be  established  by  evidence  that 
stones  at  the  purported  site  of  the  burial  ground  tear 
inscriptions  generally  associated  with  gravemarkers , 
combined  with  evidence  that  the  site  is  described  as 
a "cemetery"  in  a coal  lease  pertinent  to  land  that 
includes  the  site. 

Mar ie t ta_Cca 1 Co.,  2 IESMA  382  (Nov.  26,  I960) 

67  I.D.  589 


In  this  case,  because  OSM  presented  sufficient 
evidence  to  establish  a prima  facie  case  that  the  per- 
mittee had  auger-mined  the  coal  seam  at  the  base  cf  an 
orphan  highwall  and  that  that  mining  had  an  adverse 
physical  impact  on  the  highwall,  it  was  error  for  the 
Administrative  Law  Judge  to  grant  a motion  tc  dismiss 
made  at  the  conclusion  of  oSM's  evidence. 

Miami  Springs  Properties.  2 IBSMA  399  (Dec.  23,  198C) 

87  I. I.  695 


HEARINGS 

Generally 

Since  the  reviewing  authority  may  use  interference 
with  an  inspection  against  the  permittee  in  any  way 
deemed  appropriate,  a permittee  who  interferes  with  an 
inspection  dees  so  at  the  risk  of  severely  prejudicing 
its  own  case. 

Eas^over_Mining  Cox,  2 IBSMA  70  (May  16,  1980) 

87  I.D.  172 


Notice 

Parties  are  entitled  tc  written,  advance  notice  of 
the  time,  place,  and  nature  of  a hearing  tc  review  a 
cessation  order,  in  accordance  with  the  previsions  cf 
93  CFR  9.1123(b)  and  9.1167. 

Crayat_Ccal  Cox,  2 IBSMA  136  (July  3,  1980) 

87  I.D.  308 


HyDRCLCGIC  SYSTEM  EFOTECTICN 
Generally 

The  sedimentation  pend  requirement  of  30  CFF 
715.17(a)  is  a preventive  measure  and  preef  cf  the 
occurrence  cf  the  harm  it  is  intended  to  prevent  is  not 
necessary  tc  establish  a violation  of  that  requirement. 

Black  Fox  Mining  £ Development  Corp.,  2 IESMA  110 
(June  6,  198C)  ~ 87  I.D.  207 


INITIAL  REGULATORY  PROGRAM 
Generally 

The  Secretary  cf  the  Intericr,  through  the  promul- 
gation of  regulations,  has  determined  that  sec.  521(a)  (1) 
of  the  Act  does  not  apply  during  the  initial  regulatory 
program . 

CSM  is  required  to  issue  a notice  fer  violations 
of  the  initial  regulatory  program  even  if  a state  has 
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INITIAL  REGULATORY  PROGRAM — Continued 
Generally — Continued 

already  taken  enforcement  action  against  the  same 
v iolation . 

Kaiser_Steel_Cgr£i,  2 IBSMA  158  (July  25,  I960) 

6 7 I.D.  324 


Sec.  521  (a)  (1)  of  the  Act  does  not  have  effect 
during  the  initial  regulatory  program. 

Capitol_Fuelsx_Inci,  2 IBSMA  261  (Sept.  24,  198C) 

67  I.D . 430 


Compliance  with  state  mining  permit  conditions 
does  not  excuse  noncompliance  with  the  initial  Federal 
performance  requirements. 

Tollage_Creek_Elkhor n_Mining_Coi , 2 IBSMA  341 

(Nov.  24,  1980)  67  I.D.  57C 


During  the  initial  regulatory  program  a critical 
determinant  of  the  jurisdiction  of  the  Office  of  Sur- 
face Mining  Reclamation  and  Enforcement  over  a surface 
coal  mining  operation  conducted  on  lands  within  a state 
is  whether  the  operation  is  subject  to  state  regulation 
within  the  scope  of  any  of  the  initial  Federal  perfor- 
mance standards. 

The  Office  of  Surface  Mining  Reclamation  and 
Enforcement  has  jurisdiction  to  enforce  the  initial 
Federal  performance  standards  against  a surface  distur- 
bance in  Kentucky  of  less  than  2 acres  and  the  Federal 
2-acre  exemption  set  forth  in  30  CFR  700.11(b)  is  not 
applicable  where  the  disturbance  is  physically  related 
to  a surface  coal  mining  operation  under  permit  from  the 
Commonwealth  of  Virginia,  and  where  the  disturbance  is 
not  a discrete  operation  tut  was  undertaken  in  further- 
ance of  the  Virginia  operation. 

Bl§2!SW22il_.l!iel_Coxx_Incx,  2 IBSMA  359  (Ncv.  24, 

1980)  - 87  I. I.  579 


INSPECTIONS 

Generally 

Where  extraordinary  circumstances  exist  an  entry 
made  by  an  inspector  without  prior  presentation  of 
credentials  complies  with  the  requirements  of  30  CFR 
721.12(a). 

Consolidat ion_Coa l_Cox , 2 IBSMA  21  (Feb.  13,  1980) 

87  I.E.  59 


An  inspector  may  document  conditions  or  practices 
discovered  during  an  inspection  that  are  believed  to 
violate  the  Act  or  regulations  by  taking  photographs. 

I®stgv er_Mi ning_Co_.  , 2 IBSMA  70  (May  16,  I960) 

671. C. 172 


The  regulation,  30  CFR  715.11(b),  requiring  that 
authorizations  to  operate  be  available  fcr  inspection 
at  or  near  the  minesite  obligates  the  permittee  cr  mine 
operator  to  maintain  those  authorizations  where  they 
are  readily  available  for  review  by  an  inspector  during 
an  on-site  inspection.  However,  if  the  authorizations 
are  not  immediately  available  and  the  inspector  wants 
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INSPECTIONS — Continued 
Generally --Continued 

to  review  them,  he  cr  she  must  specifically  direct  that 
they  be  produced  within  a reasonable  time. 

Eranha m_a nd_ Eaker_Coa l_Coxx_ I ncx , 2 IESMA  2CS  (Aug.  26, 
1980) ~ 6 7 1. 1.  377 


An  CSM  inspector  who,  after  a reasonably  diligent 
search,  does  net  find  a mine  employee  with  seme  degree 
of  management  cr  supervisory  authority  and  who  is  not 
asked  for  identification  by  other  employees,  may  con- 
duct an  inspection  without  the  prior  presentation  of 
credentials. 

Ca_p  i t ol_F  u e lsx_  I ncx  , 2 IBSMA  261  (Sept.  24  , 1980) 

87  I.E.  430 


Interference 

A permittee's  refusal  to  allow  CSK  to  take  photo- 
graphs is  an  interference  with  the  inspection  that  is 
sanctionable  under  the  Act. 

Since  no  provision  in  the  regulations  makes  inter- 
ference with  an  inspection  administratively  sanction- 
able,  a notice  of  violation  is  net  proper. 

Since  the  reviewing  authority  may  use  interference 
with  an  inspection  against  the  permittee  in  any  way 
deemed  appropriate,  a permittee  who  interferes  with  an 
inspection  does  sc  at  the  risk  of  severely  prejudicing 
its  own  case. 

Eastcver  Mining  Co..  2 IESMA  70  (May  16,  1980) 

87  I.E.  172 


NOTICES  CF  VIOLATION 
Generally 

The  Office  of  Surface  Mining  Reclamation  and  En- 
forcement is  authorized  to  issue  a notice  of  violation 
for  ncncomp 1 ia nee  with  the  initial  regulatory  program 
even  if  a state  has  already  initiated  enforcement  ac- 
tion for  the  same  violation. 

Eastcver  Mining  Co..  2 IBSMA  5 (Jan.  21,  I960) 

' 87  I.E.  9 


Since  no  provision  in  the  regulations  makes  inter- 
ference with  an  inspection  administratively  sanction- 
able,  a notice  of  violation  is  net  proper. 

Eas tcyer_ Mi n i ng  Co. , 2 IESMA  70  (May  16,  I960) 

£71.1.172 


Where  OSM  fails  to  held  an  informal  assessment 
conference  within  60  days  of  the  request  and  the  person 
assessed  a civil  penalty  timely  objects  to  the  date  of 
the  conference  but  alleges  no  actual  prejudice,  nc 
relief  is  appropriate. 

Where  CSM  fails  to  hold  an  informal  assessment 
conference  within  60  days  of  the  request  and  the  person 
assessed  a civil  penalty  timely  objects  to  the  date  of 
the  conference  but  then  does  not  forward  the  prcpcsed 
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--Continued 

NOTICES  OF  VIOLATION — Continued 
Genernlli — Continued 

penalty  with  its  petition  for  review,  the  petition  must 
be  dismissed. 

Badcjer_Coal_Coi , 2 IESMA  147  (July  25,  I960) 

87  I.C.  319 


OSH  is  required  to  issue  a notice  for  violations 
of  the  initial  regulatory  program  even  if  a state  has 
already  taken  enforcement  action  against  the  same 
violation. 

Kai ser_S t ee l_Co rpK  , 2 IBSMA  158  (July  25,  I960) 

ei  I.C.  324 


Violations  of  sec.  522(e)  of  the  Act  may  be  the 
subject  of  notices  of  violation  under  30  CFB  722.12. 

fla r dly_A ble_Coal_Coi , 2 IESMA  270  (Sept.  24,  1980) 

87  I.C.  434 


Permittees 

A permittee  is  a proper  party  to  be  issued  a 
notice  of  violation  under  the  Act  and  a lease  agreement 
between  a permittee  and  a private  party  cannot  relieve 
the  permittee  from  its  responsibilities  under  the  Act. 

W±ison_Farms_Cpal_Cpi,  2 IESMA  118  (June  27,  1980) 

87  I.C.  245 


Re media l_Ac tions 

When  a permittee  does  not  have  approval  from  the 
regulatory  authority  for  an  exemption  from  the  require- 
ments of  the  Act  at  the  time  of  an  OSM  inspection,  the 
inspector  may  properly  require  remedial  action  of  a 
reclamation  nature  in  a notice  of  violation. 

Hardly  Able  Coal  Co. . 2 IESMA  270  (Sept.  24,  1980) 

87  I.C.  434 


Specificity 

The  failure  of  an  OSM  inspector  to  set  forth  with 
reasonable  specificity  in  a notice  of  violation  the  na- 
ture of  the  alleged  violation  and  the  required  remedial 
action  will  result  in  a vacation  of  the  notice. 

0 ld_Ben_Coa l_Coi , 2 IESMA  38  (Apr.  3,  I960)  87  I.D.  119 


A notice  of  violation  containing  an  improper  cita- 
tion to  the  regulations  is  reasonably  specific  where 
the  narrative  description  of  the  alleged  violation 
accurately  notifies  the  permittee  of  the  nature  of  the 
alleged  violation. 

Island_Creek_Coal_Co. , 2 IESMA  125  (July  3,  1980) 

87  I.C.  304 


SURFACE  MINING  CCNTBCI  ANC  RECLAMATION  ACT  CF  1977 
--Continued 

NOTICES  CF  VIOLATION — Continued 
Specificyty--Continued 

Under  the  circumstances  of  this  case,  it  was 
error  for  the  Administrative  Law  Judge  to  vacate  a 
notice  of  viclation  on  his  own  motion  on  the  grounds 
that  it  lacked  reasonable  specificity  as  reguired  by 
sec.  521(a)  (5)  of  the  Act  when  the  parties  expressed 
no  confusion  atout  the  nature  cf  the  alleged  viclaticn. 

Graf  ton_  Coal_Co_._t_  I nc . , 2 IBSMA  316  (Nov.  4,  I960) 

87  I. I.  521 


When  a notice  of  violation  is  issued  cn  the  basis 
of  an  alleged  violation  of  a regulation,  tut  the  regu- 
lation was  amended  prior  to  the  inspection,  the  notice 
may  be  sustained  only  if  the  condition  cited  clearly 
remains  a viclation  under  the  amendments  and  is  sc 
stated  that  the  permittee  knows  cr  should  know  the 
nature  of  the  violation  cited  and  the  remedial  action 
required. 

Hard ly_A tl£_Ccal_Co_.  , 2 IBSMA  332  (Ncv.  7,  I960) 

87  1. 1.  557 


A notice  of  violation  is  reasonably  specific,  in 
accordance  with  3C  U.S.C.  5 1271(a)(5)  (Supp.  II  1978), 
when  it  is  sufficient  to  guide  the  review  and  abatement 
processes  without  actual  prejudice  to  the  recipient  as 
the  result  of  any  ambiguity  in  the  notice. 

Renfro  Construction  Co..  Inc..  2 IESMA  372  (Ncv.  26, 
198C)  ~ 87  I. I.  584 


PREVIOUSLY  MINED  LANDS 
Generally 

All  surface  water  drainage  from  the  area  disturbed 
by  surface  mining  and  reclamation  operations  must  comply 
with  the  effluent  limitations  of  30  CFB  715.17(a)  even 
if  it  originates  as  contaminated  ground  water  from  pre- 
viously mined  areas. 

Crayat^oal-Cc.^  Inc^,  2 IBSMA  249  (Sept.  23,  1 S 8 C ) » 

87  I. I.  416 


Where  a surface  coal  mining  operation  affects 
previously  mined  lands,  the  fact  that  an  alleged  vicla- 
ticn could  have  existed  before  the  present  operation 
does  not  relieve  the  permittee  from  responsibility  for 
the  violation. 

Cent ral_Cil_and_Gasx_Inci,  2 IESMA  3C8  (Cot.  23,  19EC) 

87  I.D.  494 


REVEGETATICN 

Generally 

A violaticn  of  30  CFB  715.20(c)  is  proven  when 
it  is  demonstrated  that  the  temporary  cover  cf  small 
grains,  grasses,  or  legumes  seeded  by  an  operator  is 
inadequate  to  control  erosion  until  a permanert  cover 
is  established,  and  that  the  operator  has  failed  to 
take  ether  measures  to  control  erosion  from  the  dis- 
turbed area. 


Henfro_Ccns_tructi.cn  Co_._i  Inc_.,  2 IESMA  372  (Ncv.  26, 
I960)  ” ~ 87  1 . 1 . 584 
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--Continued 

ROADS 

Generally 

The  exception  clause  in  sec.  522(e) (4)  of  the  Act 
is  not  intended  to  allow  mining  activity  near  the  junc- 
tion of  a mine  access  or  haul  road  with  a public  road; 
its  purpose  is  merely  to  allow  access  or  haul  roads  to 
join  public  roads  by  excepting  them  from  the  setback 
requirement . 

Central_Oil_and_Gasi_Inc. , 2 IBSMA  308  (Oct.  23  , 1 9 8 C ) 

87  X.D.  494 


In  a steep  slope  mining  operation  all  highvalls 
must  be  completely  backfilled  after  mining  is  con- 
cluded, even  where  retention  of  an  access  road  has  been 
approved  as  part  of  a postmining  land  use. 

Tollage_Creek_Elkhor n_Mininq_Coi , 2 IBSMA  341 

(Nov.  24,  1980)  87  I.L.  570 


Maintenance 

A partially  constructed  access  road,  if  used  to 
facilitate  mining  operations,  is  a road  for  purposes  of 
the  initial  regulatory  program  and  therefore  subject  to 
the  maintenance  requirements  of  30  CFR  717.17  (j)  (3)  (i) . 

Zapa ta_Coal_Corpi , 2 IBSMA  9 (Jan.  22,  1980) 

67  I.C.  11 


SIGNS  AND  MARKERS 
Generally 

The  requirement  of  30  CFR  715.12(b)  that  mine  and 
permit  identification  signs  be  maintained  until  the 
release  of  all  bonds  is  violated  if  such  signs  are  not 
present  during  an  inspection  and  the  permittee  has  net 
exercised  reasonable  diligence  to  maintain  them. 

Fell_Enerqy_Coal_Corp>_.  , 2 IBSMA  34  (Mar.  28,  198C) 

87  I.C.  114 


Mine  identification  and  blasting  signs  must  be 
located  as  required  by  30  CFR  715.12(b)  and  (e) . 

Capitol_Fuelsx_I nc^ , 2 IBSMA  261  (Sept.  24,  1980) 

87  I.  C.  430 


SMALL  OPERATORS 
Generally 

A party  seeking  to  estop  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement  from  asserting  that 
the  party  did  not  have  a small  operator  exemption  for  a 
particular  permit  must  clearly  demonstrate  its  entitle- 
ment to  the  estoppel. 

fianiel_Brosi_Coal_Cpi,  2 IESMA  45  (Apr.  1C,  1980) 

e7  I.C.  138 


SURFACE  MINING  CONTROL  AND  RECLAMATION  ACT  CF  1977 
— Continued 

SICIL  ANC  MINE  WASTES 

Cownslope 

"Lownslcpe."  The  downslcpe  in  a multiple  seam  cr 
multiple  highwall  mining  operation  is  the  land  surface 
between  a valley  fleer  and  the  projected  outcrop  cf 
the  lowest  coalbed  being  mined  along  each  highwall, 
not  the  area  between  a valley  fleer  and  the  projected 
outcrop  cf  the  lowest  coalbed  under  permit. 

Isla nd_Creek_Coal_Coi , 2 IESMA  125  (July  3,  I960) 

673.E.3C4 

Toptiki  Coal  Ccrpif  2 IBSMA  173  (July  2 6 , 1 9 6 C ) 

67  I.C.  331 


STATE  REGULATION 
Generally 

Under  the  circumstances  of  this  case,  sufficient 
evidence  was  presented  to  show  that  unforeseen  cir- 
cumstances arose  during  regrading,  that  the  state  reg- 
ulatory authority  approved  a change  to  the  permit  under 
its  established  procedures,  and  that  the  change  was 
carried  out  in  accordance  with  the  requirements  cf 
30  CFR  715.14(b). 

Eecause  OSM  is  entitled  to  rely  on  the  permit 
package  as  evidence  of  the  conditions  under  which  min- 
ing and  reclamation  have  teen  approved,  the  failure  cf 
a state  regulatory  authority  to  require  written  docu- 
mentation cf  approved  permit  changes  to  be  placed  in 
the  permit  package  exposes  a permittee  to  potential 
liability  under  the  Act. 

Graf ton_Cca 1 Cpii_Inci,  2 IBSMA  316  (Nov.  4,  I960) 

87  I.L.  521 


The  requirement  cf  sec.  505(b)  of  the  Act, 

30  U.S.C.  § 1255(b)  (Supp.  II  1976),  that  the  Secre- 
tary cf  the  Interior  set  forth  any  state  law  cr  regu- 
lation which  is  construed  to  be  inconsistent  with  the 
Act  does  not  impose  the  obligation  on  the  Secretary  cf 
designating  every  state  interpretation  cf  state  law 
which  might  be  inconsistent  with  Federal  law. 

To 1 jape  Creek  Elkhorn  Mining  Co..  2 IESMA  341 

(NovT  24,  I960)  ” 87  I.L.  570 


Curing  the  initial  regulatory  program  a critical 
determinant  cf  the  jurisdiction  of  the  Office  cf  Sur- 
face Mining  Reclamation  and  Enforcement  ever  a surface 
coal  mining  operation  conducted  on  lands  within  a state 
is  whether  the  operation  is  subject  to  state  regulation 
within  the  scope  of  any  of  the  initial  Federal  perfor- 
mance standards. 

Elackwpod_Eue  l_Coix  Inc..,  2 IBSMA  359  (Nov.  24, 

1 9 8 Cj  ~ 6 7 I.L.  579 


TEMFORARY  RELIEF 
Generally 

43  CFR  4.1260  does  not  authorize  temporary  relief 
from  the  requirement  of  43  CFR  4.1152(b)  that  a proposed 
civil  penalty  be  paid  into  escrow  pending  a final  deter- 
mination on  the  merits  of  the  case. 

£iaNJt_Coal_Cc^_Incif  2 IESMA  249  (Sept.  2 3,  1 98  C), 

87  I.L.  416 
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— Continued 

TEMPORARY  RELIEF — Continued 
Applica tions 

Where  an  application  for  temporary  relief  includes 
none  of  the  elements  required  by  43  CFR  4.1263,  a mo- 
tion to  dismiss  the  application  should  be  granted. 

!?3  4er sberg_Coal_Coi , 2 IBSMA  63  (May  16,  1980) 

87  I.C.  176 


Evidence 

Where  an  applicant  fcr  temporary  relief  fails  to 
provide  sufficient  evidence  to  support  the  showings  re- 
quired by  sec.  525(c)  of  the  Act,  it  is  error  to  grant 
such  relief. 

H^4ersber£_Cgal_Coi , 2 IBSMA  63  (May  16,  1980) 

87  I.E.  176 


TIEPLES  AND  PROCESSING  PLANTS 
At_or  Near_a_Minesite 

"Surface  coal  mining  operations."  Where  a coal 
processing  facility  is  functionally  and  economically 
integrated  with  several  neighboring  surface  coal  mines 
but  is  9 miles  distant  frcm  the  closest  of  those  mines, 
that  facility  may  be  "near"  a minesite  within  the 
meaning  of  "surface  coal  mining  operations"  in  30  CFR 
700.5. 

Dr u mmgnd_Cgal_Coi , 2 IBSMA  96  (June  3,  I960) 

87  I.C.  196 


A preparation  plant  which  is  located  1 mile  from  a 
deep  mine  that  processes  its  coal  through  the  plant  and 
which  is  permitted  to  the  same  person  as  is  the  mine  is 
both  at  or  near  the  mine  and  operated  in  connection 
with  the  mine. 

V irginia_Irgni_Coal_£_Coke_Cg_i , 2 IBSMA  165  (July  28, 
1980)  “ 87  I.E.  327 


"Surface  coal  mining  operations."  Where  a coal 
processing  facility  is  found  to  be  operated  in  connec- 
tion with  a surface  coal  mine  and  is  located  less  than 
15  miles  from  three  active  surface  mining  pits,  that 
facility  is  "near"  the  minesite  within  the  meaning  of 
"surface  coal  mining  operations"  in  30  CFR  700.5  under 
the  circumstances  of  this  case. 

Dr ummond_Coal_Cgi , 2 IBSMA  189  (Aug.  6,  I960) 

67  I.C.  347 


"Surface  coal  mining  operations."  A coal  loading 
facility  functionally  and  economically  integrated  with 
a commonly  controlled  coal  mine  located  2 miles  away 
may  be  "near"  a minesite  within  the  meaning  of  "surface 
coal  mining  operations"  in  30  CFR  700.5. 

hlehem_Mines_Cor£i , 2 IBSMA  215  (Aug.  29,  1980) 

87  I.C.  380 


SURFACE  MINING  CCN1RCI  AND  RECLAMATION  AC1  CF  1977 
— Continued 

TIPPLES  AND  PROCESSING  PLANTS — Continued 
At_or  Near_a_Minesite — Continued 

"Surface  Coal  Mining  Operation."  A tipple  located 
200-300  feet  from  a minesite  is  a "surface  coal  mining 
operation"  within  the  meaning  of  3C  CFR  70C.5  when  the 
tipple  processes  and  stores  all  of  the  coal  extracted 
from  that  mine,  the  mine  is  owned  by  the  owners  of  the 
corporation  owning  the  tipple,  and  the  mine  was  leased 
in  order  to  supply  coal  to  the  tipple. 

Erothers  Ccal  Co.^-Inc..,  2 IESMA  26  4 (Sept.  26, 
1980)  - “ “ 87  I.E.  439 


"Surface  coal  nining  operations."  When  a tipple 
is  operated  in  connection  with  two  surface  coal  mines 
and  is  located  7 and  13  miles  from  those  mines,  that 
tipple  is  held  to  be  "near"  the  minesite  within  the 
meaning  of  "surface  coal  mining  operations"  in  30  CFR 
700. 5. 

Wolverine_Coal_Ccrp . , 2 IBSMA  325  (Nov.  7 , 1980) 

87  I.E.  554 


"Surface  coal  mining  operations."  Where  a ccal 
loading  facility  is  found  to  be  operated  in  connection 
with  several  neighboring  coal  mines  tut  is  11.2  miles 
distant  from  the  closest  of  those  mines,  the  facility 
may  be  "near"  a minesite  within  the  meaning  of  "surface 
ccal  mining  operations"  in  30  CFR  7C0.5. 

Falcc n_Coa 1_ Co . u_ Inc . , 2 IBSMA  406  (Eec.  31,  1 9 6 C ) 

67  I.E.  669 


In_Ccnnection  With 

"Surface  coal  mining  operations."  Where  a ccal 
processing  facility  is  owned  by  the  same  company  that 
owns  all  the  mines  that  supply  coal  to  it,  that  fa- 
cility may  conduct  activities  "in  connection  with"  a 
surface  coal  mine  within  the  meaning  of  "surface  coal 
mining  operations"  in  30  CFR  700.5. 

Erummojd_Ccal_Coi , 2 IBSMA  96  (June  3,  1980) 

87  I.E.  196 


A preparation  plant  which  is  located  1 mile  frcm  a 
deep  mine  that  processes  its  coal  through  the  plant  and 
which  is  permitted  to  the  same  person  as  is  the  mire  is 
both  at  or  near  the  mine  and  operated  in  connection 
with  the  mine . 

Although  a contract,  lease,  or  sell-hack  arrange- 
ment may  be  sufficient  to  establish  a ccnnecticn 
between  a ccal  mine  and  a processing  facility,  the 
nature  of  that  arrangement  must  be  proved. 

Virp if! 23_Iron_t_Coal  £ Coke  Cc. . 2 IESMA  165  (July  26, 

19  8 cY  ~ 67  I.E.  327 


"Surface  coal  mining  operations."  Where  a ccal 
processing  facility  is  owned  and  operated  by  the  same 
company  that  owns  and  operates  the  mine  supplying  most 
of  the  coal  to  the  facility,  that  facility  is  operated 
"in  connection  with"  a surface  coal  mine  within  the 
meaning  of  "surface  coal  mining  cperticns"  in  3C  CFF 
7C0.5  under  the  circumstances  of  this  case. 

Drummcnd_Ccal_Co.  , 2 IESMA  189  (Aug.  6,  198C) 

67  I.E.  347 


SJJ1£ACE_HINING_CONTHOL_ANC_BECLAMATION_AC1_OF_J977 

--Continued 

TIPPLES  AMD  PROCESSING  PLANTS — Continued 

In_Connecti.cn  With--Ccntinued 

"Surface  coal  mining  operations."  A coal  loading 
facility  controlled  by  the  same  company  that  owns  the 
mine  supplying  coal  to  it  may  conduct  activities  "in 
connection  with"  a surface  coal  mine  within  the  meaning 
of  "surface  coal  mining  operations"  in  30  CFR  7CC.5. 

Bethlehem_Kines_Cor£A,  2 IBSMA  215  (Aug.  29,  1980) 

67  I.E.  380 


"Surface  Coal  Mining  Operation."  A tipple  located 
200-300  feet  from  a minesite  is  a "surface  ccal  mining 
operation"  within  the  meaning  of  30  CFR  7CC.5  when  the 
tipple  processes  and  stores  all  of  the  coal  extracted 
from  that  mine,  the  mine  is  owned  by  the  owners  of  the 
corporation  owning  the  tipple,  and  the  mine  was  leased 
in  order  to  supply  coal  to  the  tipple. 

Roberts  Brothers_Coal_Co_._£_Inci , 2 IBSMA  284  (Sept.  26, 
1980)  87  I.E.  439 


"Surface  coal  mining  operations."  When  a tipple 
is  owned  and  operated  by  the  same  company  that  owns  and 
operates  the  two  mines  supplying  most  of  the  coal  pro- 
cessed through  the  tipple,  that  tipple  is  operated  "in 
connection  with"  a surface  coal  mine  within  the  meaning 
of  "surface  coal  mining  operations"  in  30  CFR  7CC.5. 

Wolver i ne_Coa l_Corpi , 2 IBSMA  325  (Nov.  7,  1980) 

" 87  I. D.  554 


"Surface  coal  mining  operations."  A coal  loading 
facility  operated  and  controlled  by  the  same  company 
that  owns  and  operates  the  mines  supplying  coal  to  it 
is  being  conducted  "in  connection  with"  a surface  coal 
mine  within  the  meaning  of  "surface  coal  mining  opera- 
tions" in  30  CFR  700.5. 

£a lcon_Coal_Coix_I  nc..  , 2 IBSMA  406  (Dec.  31,  1980) 

87  I.E.  669 


TOPSOIL 

Alternative  Materials 

A state  regulatory  authority  may  rely  on  data  pub- 
lished by  the  Department  of  Agriculture  Soil  Conservation 
Service  on  established  soil  series  in  comparing  native 
topsoil  to  proposed  alternative  materials  under  30  CFR 
715.16. 

Alabama_By^Froducts_Cgrpi , 2 IBSMA  298  (Sept.  30,  1980) 
8 7 I . I: . 446 


VARIANCES  AND  EXEMPTIONS 
Generally 

Evidence  concerning  an  alternative  method  of  silt 
control  does  not  show  compliance  with  the  sedimentation 
pend  requirement  of  30  CFR  715.17(a)  ; such  evidence  may 
be  presented  to  the  regulatory  authority  which  may 
grant  exemptions  to  that  requirement. 


ACE_MINING_CCNTBCI_ANt_RJCLAMATJCN_ACI_CF_JJ77 

--Continued 

VARIANCES  AND  EXEMPTIONS — Continued 
Generally — Continued 

The  regulatory  authority  must  specifically  authorize 
the  disturbing  of  an  area  by  surface  coal  airing  opera- 
tions within  ICO  feet  of  an  intermittent  or  perennial 
stream,  and  that  reguirment  necessitates  a variance 
procedure  involving  specific  review  and  evaluaticr  cf 
proposals . 

G.  R.  Wright.,  Inc.,  2 IESMA  180  (July  29  , 1 98  C) 

87  I.E.  333 


When  a permittee  does  net  have  approval  frem  the 
regulatory  authority  for  an  exemption  from  the  require- 
ments of  the  Act  at  the  time  cf  an  CSM  inspection,  the 
inspector  may  properly  reguire  remedial  acticn  cf  a 
reclamation  nature  in  a notice  cf  violation. 

ijir  d ly_A  ble_Cca  l_Co . , 2 IBSMA  270  (Sept.  2 4 , 1 98  C) 

87  I.E.  434 


When  a permittee  alleges  that  a viclaticn  cf 
the  effluent  limitations  of  30  CFR  715.17(a)  occurred 
because  of  unusual  precipitation  conditions,  under 
30  CFR  715.17(a)  (1)  it  tears  the  burden  cf  demonstrat- 
ing entitlement  to  an  exemption  from  these  linitations. 

Hardly_Atle_Cgal_Cg. , 2 IESMA  332  (Nov.  7,  I960) 

87  I.E.  557 


WATER  QUALITV  STANDARDS  AND  EFFLUENT  LIMITATIONS 
Generally 

When  a permittee  alleges  that  a violation  cf 
the  effluent  limitations  of  30  CFR  715.17(a)  occurred 
because  cf  unusual  precipitation  conditions,  under 
30  CFR  715.17(a)  (1)  it  bears  the  burden  of  demonstrat- 
ing entitlement  to  an  exemption  from  these  limitations. 

Kardly_Able_Cgal_Cc. , 2 IBSMA  332  (Ncv.  7,  I960) 

87  I.E.  557 


Eischarges_f rem  Disturbed  Areas 

All  surface  water  drainage  from  the  area  disturbed 
by  surface  mining  and  reclamation  operations  must  comply 
with  the  effluent  limitations  of  30  CFR  715.17(a)  even 
if  it  originates  as  contaminated  ground  water  from  pre- 
viously mined  areas. 

Ciavjt_Cgal_Co._t_Inc.  , 2 IBSMA  249  (Sept.  23,  1S8C), 

87  I.E.  416 


A violation  cf  30  CFR  715.17(a)  for  failure  to 
pass  surface  drainage  through  a sedimentation  perd  aay 
be  established  for  a surface  coal  mining  operation  that 
is  not  reguired  by  a state  to  have  a permit  by  shewing 
that  there  is  surface  drainage,  that  it  does  net  pass 
through  a sedimentation  pend,  and  that  it  leaves  the 
disturbed  area. 

Elack_Fgx_Mining_£_Eeve logmen t_Cory . , 2 IESMA  277 
(Sept.  24,  1980)  ~ 87  I.E.  437 


Black_£ox_Mining_6_Deyelopment_Corp^ , 2 IESMA  11C 
(June  6,  1980)  87  I.D.  2C7 
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Sedimentation  Ponds 

The  sedimentation  pond  requirement  of  30  CFR 
715.17(a)  is  a preventive  measure  and  proof  of  the 
occurrence  of  the  harm  it  is  intended  to  prevent  is  not 
necessary  to  establish  a violation  of  that  requirement. 

elopmen t_Corp^. , 2 IESMA  11C 

(June  6,  1980)  87  I.D.  207 


The  sedimentation  pond  requirement  cf  3C  CFR 
715.17(a)  and  717.17(a)  is  a preventive  measure  and 
proof  of  the  harm  it  is  intended  to  prevent  is  not 
necessary  to  establish  a violation  of  that  requirement. 

Kaiser_S t eel_Co r£^_ , 2 IBSMA  158  (July  25,  1980) 

87  I.D.  324 


A violation  of  30  CFR  715.17(a)  for  failure  to 
pass  surface  drainage  through  a sedimentation  pond  may 
be  established  for  a surface  coal  mining  operation  that 
is  not  required  by  a state  to  have  a permit  by  showing 
that  there  is  surface  drainage,  that  it  dees  net  pass 
through  a sedimentation  pond,  and  that  it  leaves  the 
disturbed  area. 

Black_Fox_M ining_S_Developmen t_Corp^ , 2 IESMA  277 
(Sept.  24,  1980)  87  I.D.  437 


WORDS  AND  PHRASES 

"Cemetery."  The  term  cemetery  as  it  is  used  in  sec. 
522  (e)  (5)  of  the  Act,  30  U.S.C.  § 1272  (e)  (5)  (Supp.  II 
1976),  may  include  a private  burial  ground. 

Marietta  Coal  Co. . 2 IBSMA  382  (Nov.  26,  198C) 

87  I.D.  589 


"Downslope."  The  downslope  in  a multiple  seam  or 
multiple  highwall  mining  operation  is  the  land  surface 
between  a valley  floor  and  the  projected  outcrop  of 
the  lowest  coalbed  being  mined  along  each  highwall, 
not  the  area  between  a valley  floor  and  the  projected 
outcrop  of  the  lowest  coalbed  under  permit. 

Island_Cr eek_Coal_Co_.  , 2 IESMA  125  (July  3,  1980) 

87  I.D.  304 

To£tiki_Coal_Cgrpi , 2 IBSMA  173  (July  28,  1980) 

87  I.D.  331 


y Per mit_ar ea . " During  the  initial  regulatory 
program,  when  a facility  otherwise  included  within  the 
meaning  of  "surface  coal  mining  operations"  is  net 
specifically  covered  by  a permit,  the  "permit  area"  is 
at  least  coextensive  with  the  distrubed  area. 

S^ihlshe m_M i nes_Cor£_.  , 2 IBSMA  215  (Aug.  29,  198C) 

8 7 I . D . 3 8 0 


"Surjace_cga j_ji ni nq_gge_r a t ions . " Where  a ccal 
processing  facility  is  owned  by  the  same  company  that 
owns  all  the  mines  that  supply  ccal  to  it,  that  fa- 
cility may  ccnduct  activities  "in  connection  with"  a 
surface  coal  mine  within  the  meaning  of  "surface  coal 
mining  operations"  in  30  CFR  7CC.5. 

"SurXace_coa 1_ mininq_oper ations. " Where  a ccal 
processing  facility  is  functionally  and  economically 
integrated  with  several  neighboring  surface  ccal  mines 
but  is  9 miles  distant  from  the  closest  cf  these  mines, 
that  facility  may  be  "near"  a minesite  within  the 
meaning  of  "surface  coal  mining  operations"  in  3C  CFR 
700.5. 

Drum mcnd_Cca2_Cgi , 2 IBSMA  96  (June  3,  I960) 

87  I.D.  196 


"Surface  coal  mining  operations."  Where  a ccal 
processing  facility  is  owned  and  operated  by  the  same 
company  that  owns  and  operates  the  mine  supplying  mest 
of  the  coal  to  the  facility,  that  facility  is  operated 
"in  connection  with"  a surface  coal  mine  within  the 
meaning  of  "surface  coal  mining  epertiens"  in  3C  CFR 
700.5  under  the  circumstances  of  this  case. 

"Surface  coal  mining  operations."  Where  a ccal 
processing  facility  is  found  to  be  operated  in  correc- 
tion with  a surface  coal  mine  and  is  located  less  than 
15  miles  from  three  active  surface  mining  pits,  that 
facility  is  "near"  the  minesite  within  the  meaning  of 
"surface  ccal  mining  operations"  in  30  CFR  7CC.5  under 
the  circumstances  cf  this  case. 

Dr ummcnd_Coa^_Cgi , 2 IBSMA  189  (Aug.  6,  1SEC) 

87  I.I.  347 


"Su r f ace_cga  1_ mi ning_gpergjt  ions . " A ccal  leading 
facility  controlled  by  the  same  company  that  ewes  the 
mine  supplying  coal  to  it  may  conduct  activities  "in 
connection  with"  a surface  coal  mine  within  the  nearing 
of  "surface  coal  mining  operations"  in  30  CFR  7C0.5. 

ESu rface_coal_m ini nq_o£e rat  ions . " A ccal  leading 
facility  functionally  and  economically  integrated  with 
a commonly  controlled  coal  mine  located  2 miles  away 
may  be  "near"  a minesite  within  the  meaning  cf  "surface 
coal  mining  operations"  in  30  CFR  7CC.5. 

Corp . , 2 IBSMA  215  (Aug.  29,  1980) 

- - ‘ 8 7 1 . 1 . 3 8 0 


"Surface  coal  mining  operation."  A tipple  located 
2C0-3C0  feet  from  a minesite  is  a "surface  ccal  mining 
operation"  within  the  meaning  of  30  CFR  7CC.5  when  the 
tipple  processes  and  stores  all  of  the  coal  extracted 
from  that  mine,  the  mine  is  owned  by  the  owners  of  the 
corporation  owning  the  tipple,  and  the  mine  was  leased 
in  order  to  supply  ccal  to  the  tipple. 

Ercthers  Ccal  Co..  Inc..  2 IESMA  264  (Sept.  26, 
1980)  ~ 87  I.D.  435 


"Per mit_area . " During  the  initial  regulatory  pro- 
gram, when  a facility  otherwise  included  within  the 
meaning  of  "surface  coal  mining  operations"  is  not  spe- 
cifically covered  by  a permit,  the  "permit  area"  is  at 
least  coextensive  with  the  disturbed  area. 

Miii£iS_Z231_!linilld_U_Deye  lop  ment_Corp>.. , 2 IESMA  277 
(Sept.  24,  1980)  87  I.D.  437 


"Surface  coal  mining  operations."  When  a tipple 
is  owned  and  operated  by  the  same  company  that  cwns  and 
operates  the  two  mines  supplying  most  cf  the  ccal  pre- 
cessed  through  the  tipple,  that  tipple  is  operated  "in 
connection  with"  a surface  coal  mine  within  the  meaning 
of  "surface  coal  mining  operations"  in  30  CER  7CC.5. 

"Surface  coal  mining  operations. " When  a tipple 
is  operated  in  connection  with  two  surface  coal  mines 
and  is  located  7 and  13  miles  from  those  mines,  that 
tipple  is  held  to  be  "near"  the  minesite  within  the 
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meaning  of  "surface  coal  lining  operations"  in  3C  CFR 
700.5. 

Wolv er ine_Coa l_Cor£ . , 2 IBSMA  325  (Nov.  7,  1980) 

' ~ 87  I.E.  559 


"Surf ace_coal_mi ning_o£erationsi"  A coal  loading 
facility  operated  and  controlled  ty  the  same  company 
that  owns  and  operates  the  mines  supplying  ccal  tc  it 
is  being  conducted  "in  connection  with"  a surface  coal 
mine  within  the  meaning  of  "surface  coal  mining  opera- 
tions " in  30  CFR  700.5. 

"Surf  ace_coa l_mi ning_0£era tions^,  " Where  a coal 
loading  facility  is  found  to  be  operated  in  connection 
with  several  neighboring  coal  mines  but  is  11.2  miles 
distant  from  the  closest  of  those  mines,  the  facility 
may  be  "near"  a minesite  within  the  meaning  of  "surface 
coal  mining  operations"  in  30  CFR  700.5. 

ZaIcon_Coal_Coii_Inci,  2 IBSMA  406  (Dec.  31,  1980) 

871. C. 669 


surface_resources_act 

(See_also  Hearings,  Mining  Claims — if  included  in  this 
Index . ) 

GENERALLY 

Sec.  3 of  the  Surface  Resources  Act  cf  July  23, 
1955,  69  Stat.  367,  368,  30  U.S.C.  % 611  (1976), 
declared  that  common  varieties  of  sand  and  gravel 
are  not  valuable  mineral  deposits  under  the  mining 
laws.  In  order  for  a claim  for  such  material  to  be 
sustained  as  validated  by  a discovery,  the  prudent 
man-marketability  test  of  discovery  of  a valuable 
mineral  deposit  must  have  teen  met  at  the  date  of  the 
Act,  and  reasonably  continuously  thereafter. 

JJ nit ed_S ta tes_vi_A lber t_Ma rtinez  et_al..,  49  IBLA  360 
(Aug.  29,  1980)  • 87  I.D.  386 


APPLICABILITY 

"Public  lands."  Under  43  CFR  3602.1  which  defines 
a trespass,  the  term  "public  lands"  includes  mineral 
deposits  reserved  under  the  Stock-Raising  Homestead 
Act,  43  U.S.C.  § 299  (1970). 

i£_P°w®E_&_iiai!i_Coi , 45  IBLA  127  (Jan.  23,  198C) 


HEARINGS 

When  the  Bureau  of  Land  Management  has  appraised 
the  damages  for  a mineral  trespass  under  43  CFR  Part 
9230,  an  appraisal  will  be  sustained  in  the  absence  of 
an  offer  of  specific  substantial  evidence  that  it  is 
incorrect . 

p acif ic_Pow er_6_ Ligh t_Co. , 45  IBLA  127  (Jan.  23,  1980) 


S UMI  8 S_  PROPERTY 

(See_also  federal  Property  6 Administrative  Services  Act 
if  included  in  this  Index.) 

Cil  and  gas  lease  offers  embracing  lands  with- 
drawn specifically  from  cil  and  gas  leasing  and  by 
Public  land  Crder  No.  674,  of  Oct.  7,  195C,  reserved 
for  an  agency  cf  the  Department  of  Defense,  are  prop- 
erly rejected.  Lands  declared  surplus  are  not  subject 
to  leasing  by  this  Department. 

|dw££d_C._She£ardson,  47  IEL A 22  3 (May  13,  198C) 


SURVEYS  CF  P U E 1IC  LANDS 

(See_ajso  Ecundaries,  Public  Lands--if  included  in  this 
I ndex . ) 

DEPENDENT  EESURVEYS 

Where,  at  a hearing,  a protestant  dees  net  meet 
his  burden  cf  establishing  by  clear  and  convincing 
evidence  that  a dependent  resurvey  is  net  an  accurate 
retracement  and  reestablishment  of  the  lines  cf  the 
original  survey,  the  decision  dismissing  his  pretest 
against  the  survey  will  be  affirmed. 

Eethel  C.  Vernon.  47  IELA  315  (May  19,  1980) 


SWAMPLANDS 

(See_also  State  Selections — if  included  in  this  Index.) 

The  burden  of  preof  as  to  the  character  of  land 
applied  for  under  the  Swamp  Land  Acts  falls  uper  the 
applicant. 

Where  an  1855  Federal  survey  and  plat  suggests 
that  certain  lands  may  have  teen  swamp  and  overflowed 
and  appellants  present  substantial  additional  documen- 
tation revealing  a leng  term  consistent  characteriza- 
tion of  the  land  as  swamp  and  overflowed,  this  Ecard 
will  make  a finding  of  fact  that  the  lands  were  swamp 
and  overflowed  within  the  meaning  of  the  Swamp  lard 
Acts . 

State  of  California.  Stcckdale  Development  Corn.  , 

51  I E 1 A 3 "(OctT  287  1980) 


1MI£8_grazing_act 

(See_also  Grazing  Leases,  Grazing  Permits  £ licenses-- 
if  included  in  this  Index.) 

GENERAIIY 

Implementation  of  the  Taylor  Grazing  Act  cf  1934 
is  committed  tc  the  discretion  cf  the  Secretary  cf  the 
Interior.  Protection  and  management  cf  Federal  range 
lands  is  a continuing  responsibility  and  may  net  be 
divested  through  agreement  with  a private  party.  An 
allotment  management  plan  is  not  such  a prenanently 
tinding  contract  that  the  grazing  user's  refusal  tc 
agree  to  changes  precludes  ELM  from  modifying  or  vacat- 
ing the  plan  upon  a finding,  rationally  based,  that 
the  plan  is  inconsistent  with  BIM  objectives  and  good 
range  management. 


Eer  t_  N_._Smi  t h^_  Eaul_Sroi£h_v ._  Eur  eau  o f_  I a n d_  Ma  na  eje  - 
men  t7  48  IELA  385  (July  11,_198C) 
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TIMM_SALES_AND_DISPOSALS 

Where  a programmatic  environmental  impact  state- 
ment ( E I S)  has  been  completed  and  this  has  been  sup- 
plemented by  a site-specific  environmental  analysis 
concerning  the  impacts,  mitigating  measures,  and  al- 
ternatives for  a specified  timber  sale,  the  law  dees 
not  require  preparation  of  an  individual  EIS  for  the 
timber  sale  in  the  absence  of  a material  change  in 
circumstances  or  departure  from  policy  covered  in  the 
overall  Els. 

A decision  by  BLM  to  proceed  with  a proposed  tim- 
ber sale  which  was  made  after  consideration  of  all  rel- 
evant factors  and  which  is  supported  by  the  record  will 
not  be  set  aside  in  the  absence  of  a showing  that  the 
decision  is  clearly  in  error. 

Zl^ser ve_Our_Scenic_Envir onmen t , 47  IBLA  276  (Kay  15, 
1980) 


A decision  by  a BLM  district  office  to  proceed 
with  a proposed  timber  sale  which  was  made  after  con- 
sideration of  all  relevant  factors  and  which  is  sup- 
ported by  the  record  will  not  be  set  aside  in  the 
absence  of  a showing  that  the  decision  is  clearly  in 
error . 

£r nest_ Jx_Goert zen , 51  IBLA  196  (Dec.  5,  1980) 


TOWN  SITES 

The  townsite  laws  were  repealed  by  sec.  703  cf  the 
Federal  Land  Policy  and  Management  Act  of  1976  (FLPMA)  , 
90  Stat.  2790,  and  the  initiation  of  an  occupancy  claim 
pursuant  to  any  of  the  repealed  laws  after  the  effec- 
tive date  of  FLFMA,  Oct.  21,  1976,  does  net  constitute 
a valid  existing  right  which  would  survive  FLPMA. 

Bo^a 1_H arris , 45  IBLA  87  (Jan.  17,  1980) 

De n nis_Li_La t tery , 45  IBLA  219  (Jan.  31,  198C) 

Dar rell_Pi_Bi3gsi_Kar en_Sue_B iqgs , 46  IELA  132 
(Mar.  19,  1980) 

J2°£2thea_M^_Taylorx_Bober t_Tay lor , 46  IBLA  198 
(Mar.  24,  1980) 

Thomas_Taggart , 46  IELA  350  (Apr.  8,  1980) 

George  W.  Murphy.  48  IELA  123  (May  30,  1980) 


The  Alaska  townsite  laws,  43  U.S.C.  §§  732-736 
(1970)  , were  repealed  by  the  Federal  Land  Folicy  and 
Management  Act  of  1976,  sec.  703(a),  90  Stat.  2789. 
The  initiation  of  an  occupancy  claim,  pursuant  to  the 
townsite  laws,  after  the  effective  date  cf  FLPMA, 

Oct.  21,  1976,  does  not  constitute  a valid  existing 
right. 

Marko_and_Yarrow_Lewis , 46  IELA  257  (Mar.  27,  1980) 


The  townsite  laws  were  repealed  by  sec.  703  of  the 
Federal  Land  Policy  and  Mangement  Act  of  1976  (FLPMA)  , 
90  Stat.  2790.  A claim  under  the  townsite  laws  will  be 
rejected  where  appellants  have  submitted  nc  proof  that 
they  occupied  the  land  prior  to  the  effective  date  of 
FLPMA,  Oct.  21,  1976,  thus  giving  them  a valid  exisitng 
right  which  would  have  survived  FLPMA. 

E§tsy_Kar 1_ Nea kokx_S miley_ AxCx_Neakok , 48  IBLA  377 
(July  11,  1980) 


TOWN SITES — Continued 

Where  lands  have  been  identified  as  being  within 
a townsite  by  inclusion  in  an  approved  O.S.  survey  cf 
the  exterior  boundaries  of  the  townsite;  where  the 
townsite  trustee  duly  receives  title  to  these  lards  by 
patent  and  opens  the  area  to  settlement  under  the  town- 
site  laws;  and  where  individuals,  acting  in  reliance 
on  explicit  statements  by  the  trustee  that  it  is  legal 
to  do  so,  timely  initiate  settlement  under  governing 
Departmental  regulations,  a decision  by  the  trustee 
to  cancel  the  settlers'  claims  in  order  to  reduce  the 
size  cf  the  townsite  to  conform  with  the  statutory 
limit  will  be  vacated,  and  he  will  be  directed  instead 
to  correct  the  patent  by  eliminating  lands  ether  than 
those  occupied  by  the  settlers. 

A Native  village  corporation  has  nc  interest  in 
lands  included  in  a townsite  prior  to  the  enactmert 
of  the  Alaska  Native  Claims  Settlement  Act,  as  the 
lands  were  segregated  prior  to  this  date  so  that  ANCSA 
did  not  withdraw  the  lands  for  selection  by  the  corpor- 
ation. Accordingly,  the  rights  of  settlers  and  cf  the 
municipality  which  derive  from  an  entitlement  created 
prior  to  the  Alaska  Native  Claims  Settlement  Act,  are 
superior  to  the  corporation's  rights. 

''Notation  rule.''  Under  the  "notation  rule"  when 
the  official  records  of  the  Eureau  of  Land  Management 
have  teen  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach 
by  reason  of  any  subsequent  application  or  entry  until 
the  record  has  been  changed  to  reflect  that  the  lard  is 
no  longer  so  segregated.  The  rule  applies  even  where 
the  notation  was  posted  to  the  records  in  error,  or 
where  the  segregative  use  so  noted  is  void,  voidable, 
or  has  terminated. 

The  townsite  laws  were  repealed  by  sec.  7C3  cf  the 
Federal  land  Policy  and  Management  Act  of  1976  (EIIMA), 
90  Stat.  2790,  and  the  initiation  of  an  occupancy  claim 
pursuant  to  any  of  the  repealed  laws  after  the  effec- 
tive date  of  FLEKA,  Cct.  21,  1976,  does  net  constitute 
a valid  existing  right  which  would  survive  FIEKA. 

Stephen_  Ken_yc  n_e  t_alx , 51  IELA  368  (Eec.  3C,  I 96  0 ) 


TRESPASS 

GENERALLY 

Sec.  9 cf  the  Stock-Raising  Homestead  Act, 

43  U.S.C.  $ 299  (1970),  contemplates  that  the  Depart- 
ment of  the  Interior  retains  continuing  jurisdiction 
and  administration  of  mineral  deposits  reserved  by  that 
Act. 

"Eutlic  lands."  Under  43  CER  36C2.1  which  defines 
a trespass,  the  term  "public  lands"  includes  mineral 
deposits  reserved  under  the  Stock-Raising  Homestead 
Act,  43  U.S.C.  5 299  (1970)  . 

Paci f ic_Pgwer_6_Lig h t_Co. , 45  IBLA  127  (Jan.  23,  16EC) 


MEASURE  OF  DAMAGES 

When  the  Eureau  of  Land  Management  has  appraised 
the  damages  for  a mineral  trespass  under  43  CEE  Eart 
9230,  an  appraisal  will  be  sustained  in  the  atserce  cf 
an  offer  of  specific  substantial  evidence  that  it  is 
incorrect . 

Faci  f ic_  Eo  we  r_  6_  L ig  h.t_  Cox  , 45  IEIA  127  (Jan.  23  , 1980) 


UNIFOBB_BfiL0CflTI0N_*SSISTANCE_AND_BEAL_PBQP£BlY 

A££UISIlICN_POLICIES_ACTlcf_1970 

(See_also  Appeals — if  included  in  this  Index.) 

UNIFORM  RELOCATION  ASSISTANCE 

Generally 

Qualification  as  a "displaced  person,"  in 
accordance  with  42  U.S.C.  § 4601(6)  (1976)  and  41  CFR 

114-50. 201  (f)  , may  be  established  by  a shewing  that  the 
claimant  moved  personal  property  from  real  property 
acquired  from  the  claimant  by  the  United  States,  as  a 
result  of  such  acquisition. 

Unif  otm>_Relocat  ion_  Assist  ance_Ap:£eal_gf_  Ja  mes_Kar  1 
L2thmann,  4 OHA  86  (Oct.  31,  1980) 


Moving_and_Related_Expenses 

Generally 

Where  the  record  evidence  shows  persons  displaced 
from  lands  aeguired  for  the  Big  Cypress  National  Pre- 
serve were  allowed  a moving  expense  payment  in  an 
amount  determined  to  be  the  amount  of  reasonable  ex- 
penses which  would  have  teen  incurred  in  a move  from 
the  aeguired  site  to  a replacement  site  approximately 
50  miles  beyond  the  boundary  of  the  Preserve,  the 
determination  will  be  affirmed  as  in  conformity  with 
provisions  of  § 202(a)  (1)  of  the  Act  and  the  Depart- 
ment's implementing  regulations. 

JJnif or m_8elocat ion_Assista nce_Appeal_of _Mr^_Gomer 
J2nes,  3 OHA  173  (Jan.  31,  1980) 


Expenses  for  wiring  and  installation  of  water 
softener  facilities  in  the  replacement  dwelling  ate 
not  reimbursable  where  they  are  shown  to  represent 
costs  for  adding  facilities  to  the  replacement  dwell- 
ing rather  than  costs  for  reestablishment  and  recon- 
nection of  such  facilities  for  personal  property  owned 
by  the  claimants  and  moved  from  the  aeguired  dwelling 
to  the  replacement  dwelling. 

Withdrawal,  at  the  hearing,  of  a claim  for  damage 
in  moving  of  a printing  press  from  the  acquired  dwell- 
ing to  the  replacement  dwelling  will  be  accepted  since 
such  expenses  are  not  reimbursable.  The  Department's 
regulations  provide  for  reimbursement  of  expenses 
incurred  for  insurance  premiums  covering  damage  of 
personal  property  while  in  transit. 

fll!  if or m_Relocat ion_ Assist a nce_Appeal_of _Mri_and 
Mr s_;._Harold_ W^_Stef  f en  , 3 CHA  179  (Mar.  13,  1980) 


Where  the  record  evidence  shows  the  claimants 
have  established  their  entitlement  to  reimbursement 
for  actual  reasonable  moving  and  related  expenses  in 
an  amount  greater  than  that  authorized  by  the  Park 
Service  in  the  decision  appealed  from,  the  decision 
will  be  modified  to  increase  the  allowance  for  such 
expenses,  as  appropriate. 

Reimbursement  is  not  allowable  for  costs  of  stor- 
age of  certain  tools  and  farm  equipment  where  no  evi- 
dence is  submitted  to  show  that  such  costs  were  paid. 

Estimated  losses  for  damage  to  an  arc  welder  and 
a fanning  mill  in  the  process  of  moving  will  not  be  al- 
lowed where  the  arc  welder  was  dropped  during  the  pro- 
cess of  loading  it  on  a pickup  and  the  claimants  have 
not  established  that  the  damage  to  the  fanning  mill  has 
impaired  its  usefulness. 

Unif  or  m_Relocation_  Assist  a nce_Ap>p)eal_of  _Mri_and 
Mrs_;._Jesse_ Wi_Baysinger , 4 OHA  1 (Apr.  23  , 1980) 


UNIFORM  RELOCATION  ASSISTANCE  AN D_B  F A 1 FPCEERli 
AC£  U I SI  T ICN_  FCL IC 1 1 £_  ACT_CF__1  9 7 C--Cc  n t i nued 

UNIFORM  RELOCATION  ASSISTANCE — Continued 

Mov i n g_a nd_Re la t ed_Ex  penses — Conti nued 

Mov in^_Ex^ense_ Allowance 

Generally 

Where  a claimant  has  not  established  that  he  is 
entitled  to  more  than  the  sum  he  applied  for  anc 
received  as  moving  expense  and  dislocation  allowances 
under  % 202  of  the  Act,  in  lieu  of  actual  reasonable 
moving  and  related  expenses,  no  change  is  warranted  in 
the  determination  made. 

dni i2IJ?_j!®i222  fi2£_J)~is  tance_  Ajipea  l_cf  _ M r_._  Ray_  K . 
Cauls,  4 CHA  2C  (June  23~,  I960) 


Payments  in  Lieu  of  Moving  and  Related  Expenses 
Generally 

Eligibility  for  payments  in  lieu  of  trcvinc  ard 
related  expenses,  pursuant  to  41  CFR  Sutpait  114-5C.7, 
depends  on  the  nature  of  the  claimant's  status  as  a 
displaced  person,  and  when  the  status  is  net  shewn  to 
be  related  to  displacement  from  a farm  operation  or 
business  the  claimant  is  not  eligible  for  payments  pur- 
suant to  41  CFR  114-50.702  through  11 4- 5C  . 7 C 3 . 2 . 

Cnif  or  m_Eeloca  tion_  Assistance_  A_ppeal_cf_  James_Ka  r 1 
lothylnn”  4 CHA  86  (CctT  31,  1980) 


F ixed  Payment  (s) 

Taking  of  Business  Operation 

A claim  for  a fixed  payment  under  sec.  202(c)  of 
the  Act  for  displacement  from  a business  on  acquired 
lands,  in  lieu  of  actual  reasonable  moving  and  related 
expenses  under  sec.  202(a)  of  the  Act,  was  properly  de- 
termined on  the  basis  of  average  annual  net  earrings  of 
the  business  as  shown  in  the  claimants'  Federal  income 
tax  returns  for  the  applicable  period. 

Uni  for  m_Re  lgca  t ic  n_  Assis  ta  nce_Ayy  ea^_cf_M  r_._a  nd 
Mr  s_._  James_  Hi_  Eose , 3 CHA  191  (Mar.  24,  I960) 

Uniform  Relocation  Assistance  Appeal  of  Mr.  and  Mrs. 

A If red_Ka son , 4~0HA  36  (Aug.~67  I960) 


Replacement  Housing  Payment  for  Homeowners 
Generally 

The  comparability  study  undertaken  by  the  agency 
to  determine  replacement  housing  differential  payment 
was  based  on  incorrect  data  regarding  let  size  of  the 
agency  acquired  dwelling.  The  study,  which  placed 
importance  on  lot  comparisons,  therefore  failed  to 
include  replacement  dwellings  most  representative  of 
the  dwelling  acquired. 

The  comparability  study  undertaken  by  the  agency 
to  determine  replacement  housing  differential  payment 
failed  to  include  waterfront  properties  even  though  the 
agency  acquired  property  possessed  waterfront  and  simi- 
lar properties  could  be  found  within  a 50-mile  racius 
of  the  acquired  property. 

The  "comparable  replacement  dwelling"  relied  upon 
by  the  agency  in  computing  a replacement  housing  dif- 
ferential payment  to  the  claimants  resulted  in  an 
unjust  and  inequitable  award.  Eecause  the  "compara- 
ble replacement  dwelling"  used  by  the  agency  is  much 
smaller  in  let  size  than  the  acquired  dwelling  and 
lacks  waterfront  characteristics,  it  cannot  be  consid- 
ered "functionally  equivalent  and  substantially  the 
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UNIlORK_RELCCATION_ASSISTflNCE_ANE_REAL_PBOPEEJY 

AC£UISITION_PCLICIES_ACT_OF_2970 — Continued 
UNIFORM  RELOCATION  ASSISTANCE — Continued 

Replacement  Housing  Payment  for  Homeowners--Continued 
Generally — Continued 

same  as  the  acquired  dwelling"  as  that  term  is  used  in 
the  Department's  regulations. 

U nif  °EJ5_Helgca  t ion_Assista  nce_Aggeal_gf  _Mr.._and 
M rsi_F^_La w r ence_Ha r mgn , 3 OHA  168  (Jan.  30,  198C) 


Where  the  record  shows  that  the  replacement 
housing  differential  payment  authorized  by  the  Fark 
Service  represents  an  amount  which,  when  added  tc  the 
acquisition  cost  of  the  dwelling  acquired,  meets  the 
reasonable  cost  of  a comparable  replacement  dwelling 
which  is  decent,  safe  and  sanitary,  adequate  to  accom- 
modate the  displaced  persons,  reasonably  accessible  to 
public  services  and  places  of  employment,  available  on 
the  private  market,  and  otherwise  in  compliance  with 
regulatory  standards  of  the  Department,  the  Park  Ser- 
vice determination  will  be  affirmed. 

A claim  under  sec.  203  (a)  (1)  (B)  of  the  Act  for 
reimbursement  of  costs  for  a loan  origination  fee  in- 
curred by  the  claimants  in  purchasing  their  replacement 
dwelling  is  properly  disallowed  where  the  record  shews 
the  acquired  dwelling  was  not  encumbered  by  a mortgage. 

Hnif or m_Reloca t ion_A ssista nce_Appeal_of _Mri_and 
M rsi_Hargld_ Wi_S tef f e n , 3 OHA  179  (Mar.  13,  1980) 


For  the  purpose  of  a determination  cf  what  consti- 
tutes a "comparable  replacement  dwelling,"  made  pur- 
suant to  sec.  203  (a)  (1)  (A)  of  the  Act  and  41  CFR 
114-50. 201  (d)  , it  is  not  necessary  that  the  replacement 
dwelling  be  identical  to  the  one  taken.  If  the  let, 
neighborhood,  and  dwelling  utilized  as  the  standard  for 
comparison  are  substantially  comparable,  the  compara- 
bility requirement  has  been  met. 

Hnifor  m_Relgcation_  Assist  ance_Appe  al_of_M  r_._a  nd_M  r s^ 

Gi lbert_Scheid t , 4 OHA  15  (June  11,  1980) 


Where  the  record  shows  replacement  housing  supple- 
ment payment  benefits  allowed  under  4 203  of  the  Act 
represent  an  amount  which,  when  added  to  the  acquisi- 
tion cost  of  the  dwelling  acquired,  equals  the  ccst  cf 
a comparable  replacement  dwelling,  including  expenses 
incurred  by  the  displaced  person  for  closing  costs 
incident  to  the  purchase  of  the  replacement  dwelling, 
the  allowance  will  be  affirmed. 

Onlf or m_Relocat ion_Assist a nce_Appea l_of _M r^._ Ra^_Ki 
Davis,  4 CHA  20  (June  23,  1980) 


Where  the  record  evidence  shows  that  the  dwelling 
on  the  acquired  .lands  was  a seasonal  or  part-time  resi- 
dence and  not  the  permanent  or  customary  and  usual 
abode  of  the  claimants,  the  claimants  are  ineligible 
to  receive  replacement  housing  payment  benefits  under 
4 203  of  the  Act  and  the  Department's  implementing 
regu la  tions . 

0 nif or m_Relocat ion_A ssist a nce_Appea l_of _M r^_a nd 
Mrs^Ray  mond_C..  _ Walsh , 4 CHA  39  (Aug.  12  , 1980) 
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H HII 0 Rj'_  R E I C C A T I C N_  A E E I S 1 A NC  E_  A N I_  R J A I_  E R C EE  R I 5 
UI SI T IC N_  E0L IC I E £_  A C T_OF~ J 97  C — Cc  n t i nue d 

UNIFORM  RELCCATION  ASSISTANCE — Continued 

Replacement  Housing  Payment  for  Hcmec wne rs--Ccn tinued 
Wa iver_gf_Eenef i t s 

Eersons  who  elected  to  retain  a right  cf  use  and 
occupancy  cf  a cabin  acquired  by  the  United  States  are 
deemed  to  have  waived  any  replacement  housing  payment 
benefits  under  § 203  of  the  Act. 

Reloca  tion_  Assist  ance_ Appe a l_c f_M rJ._  Jcsep  fc_  J . 
Jirik,  9 OEA-11  (Kay  12,  1980) 


Replacement  Housing  Payment  Jor  Tenants  and 
Certain  ethers 

Persons  who  elected  to  retain  a right  of  use  and 
occupancy  cf  a cabin  acquired  by  the  United  States  are 
deemed  tc  have  waived  any  replacement  housing  payment 
benefits  under  § 204  of  the  Act. 

Uni  f o r m_  R e loca  t ig n_  A s si s t a nce_ Appea  l_of  K r_._  Josep h_  J . 
Jirik , 9 CHA  11  (Kay  12,  1980) 


Where  claimants  subleased  or  rented  space  in  a 
house  leased  by  another  under  an  agreement  prohibiting 
subleases  or  subletting  in  a location  where  lccal  zon- 
ing regulations  proscribed  subletting  tc  roomers,  and 
where  claimants  were  not  related  to  their  lesser, 
claimants  are  not  entitled  to  rental  benefits  under 
the  Act  and  Departmental  regulations. 

Uniform  Relocation  Assistance  Appeal  of  Kevin  Rickard 
6_Rcbert_ Wins ten , 4 OHA  30  (July  2,  1980) 


A determination  of  i neligi t i 1 i t y fer  a rental 
replacement  housing  payment  under  § 2C4  of  the  Act 
will  be  affirmed  where  the  evidence  shews  mere  than 
one  year  elapsed  from  the  time  the  claimant  moved  from 
his  rental  unit  on  the  Government-acquired  property  tc 
the  time  he  commenced  occupancy  cf  his  replacement 
rental  unit. 

Uniform  Relocation  Assistance  Appeal  of  Mr.  William  K. 
Friedman,  4 CHA  33  (July  30,  I960) 


WATEB_ANE_W ater_rights 

GENERA1IY 

When  ccnsidering  applications  fer  rights-of-way 
privileges,  the  Department  cf  the  Interior  has  nc  power 
tc  determine  questions  of  control  and  ap pro p r i a t i c n cf 
water  rights  as  between  private  parties,  as  such  ques- 
tions are  exclusively  matters  of  state  law. 

Eas  t_Ca  nygn_J  rp_ig  a t ign_Cgi  , 47  IEIA  155  (Kay  6,  198C) 


STATE  LAWS 

When  ccnsidering  applications  fer  rights-of-way 
privileges,  the  Department  of  the  Interior  has  nc  power 
to  determine  questions  of  control  and  appropriation  of 
water  rights  as  between  private  parties,  as  such  ques- 
tions are  exclusively  matters  of  state  law. 


Eas  t_Ca  ny  cn_  I r r iga  t icn_Cg_.  , 47  IEIA  155  (Kay  6,  I960) 


WILDLIFE  REFUGES  AND  PROJECTS 
(See_also  Exchanges  of  Land,  Migratory  Bird  Conservation 
Act — if  included  in  this  Index.) 

GENERALLY 

The  general  prohibition  against  oil  and  gas  leas- 
ing in  wildlife  refuges  contained  in  43  CFR  3101.3-3 
(unless  there  is  drainage)  is  a formal  exercise  cf  the 
Secretary's  discretion  under  sec.  17  of  the  Mineral 
Leasing  Act  of  1920,  as  amended.  Pursuant  to  the  regu- 
lation, land  within  the  Desert  National  Wildlife  Range 
is  not  subject  to  noncompetitive  oil  and  gas  leasing. 


Carol_Lee_Hatch,  45  I ELA  4 (Jan.  6,  1980) 


John  R . 

Anderson , 

46 

IBLA 

123 

(Feb. 

29, 

1980) 

Ida  Lee 

Anderson , 

46 

IBLA 

385 

(Apr. 

10, 

1S8C) 

The  general  prohibition  against  oil  and  gas  leas- 
ing in  wildlife  refuges  contained  in  43  CFR  3101.3-3 
(unless  there  is  drainage)  is  a formal  exercise  cf  the 
Secretary's  discretion  under  sec.  17  of  the  Mineral 
Leasing  Act  of  1920,  as  amended,  30  U.S.C.  § 226 
(1976). 

Dean  W.  Rowell.  45  IBLA  225  (Jan.  31,  1980) 

Tucker_6_SnYder_Ex£lora t ion^Inc^ , 49  IBLA  176 
(July  30,  1980) 

John_Ri_Anderson , 50  IELA  38  (Sept.  9,  1960) 


Lands  within  a proposed  addition  to  the  National 
Desert  Wildlife  Range  are  not  subject  to  noncompetitive 
oil  and  gas  leasing  because  the  proposed  withdrawal,  if 
effective,  would  preclude  oil  and  gas  leasing,  the  same 
as  the  existing  withdrawal. 

The  general  prohibition  against  oil  and  gas  leas- 
ing in  wildlife  refuges  contained  in  43  CFR  3101.3-3 
(unless  there  is  drainage)  is  a formal  exercise  of  the 
Secretary's  discretion  under  sec.  17  of  the  Mineral 
Leasing  Act  of  1920,  as  amended.  Pursuant  to  the  regu- 
lation, land  within  the  Desert  National  Wildlife  Range 
is  not  subject  to  noncompetitive  oil  and  gas  leasing. 

Tucker_6_Sn^der_Explor at icnx_Inci , 45  IBLA  248  (Feb.  4, 
1980f 


The  general  prohibition  against  oil  and  gas  leas- 
ing in  wildlife  refuges  contained  in  43  CFR  3101.3-3 
is  a formal  exercise  of  the  Secretary's  discretion 
under  sec.  17  of  the  Mineral  Leasing  Act  cf  1920,  as 
amended.  Pursuant  to  the  regulation,  land  within  the 
Lake  Ilo  National  Wildlife  Refuge  is  not  subject  to 
oil  and  gas  leasing  unless  the  lands  are  subject  to 
drainage. 

Day id_A_i_Pr o vinse , 49  IBLA  134  (July  28,  1980) 


WITHDRAWALS  AND  RESERVATIONS 
GENERALLY 

An  oil  and  gas  lease  offer  for  minerals  reserved 
to  the  United  States  is  properly  rejected  where  the 
Secretary  of  the  Interior  in  a notice  published  in  the 
.Register  has  declared  that  such  minerals  will 
not  be  subject  to  leasing. 

Day id_Ai_Ptovinse , 45  IBLA  8 (Jan.  8,  198C) 


WITH  I R A W ALS_ A NE_R ESE R V A TICNS — Continued 
GENERAILY--Continued 

Oil  and  gas  lease  offers  embracing  lands  with- 
drawn specifically  from  oil  and  gas  leasing  and  by 
Fublic  Land  Crder  Nc.  674,  of  Cct.  7,  1SEC,  reserved 
for  an  agency  of  the  Department  of  lefense,  are  prop- 
erly rejected.  lands  declared  surplus  are  not  subject 
to  leasing  by  this  Department. 

Fdwar d_C_._Shepa r dsc n , 47  IBIA  223  (May  13  , 1980) 


Applications  filed  for  temporary  withdrawals  cf 
land  for  proposed  development  under  the  Carey  Act, 

43  O.S.C.  § 641  (1976),  must  be  rejected  where  the 
lands  have  previously  been  withdrawn  or  classified  for 
other  Federal  purposes. 

Idahc_Ceyart ment_gf  .Water_Resources , 48  IEIA  25C 
(June  26,  196C) 


Where  an  application  for  withdrawal,  published 
in  the  Federal  Register  and  noted  on  the  State  Office 
records,  sets  aside  certain  lands  for  geothermal  re- 
sources leasing,  and  specifically  precludes  the  opera- 
tion of  the  remainder  of  the  mineral  leasing  laws,  it 
is  proper  to  suspend  an  oil  and  gas  lease  offer  fcr 
such  segregated  lands,  pending  action  on  the  withdrawal 
application.  After  the  withdrawal  application  has  been 
cancelled  without  favorable  action  on  the  withdrawal 
request,  the  oil  and  gas  offer  may  be  considered  ct  its 
merits. 

Irent_J_._Par  ker , 49  IELA  209  (Aug.  11,  198C) 


The  Carey  Act  does  not  give  a state  an  absolute 
entitlement  to  select  and  reserve  desert  land  acreage 
regardless  cf  whether  or  not  it  has  teen  withdrawn  fcr 
other  purposes.  Rather,  the  Act  does  net  prevent  the 
Secretary  from  committing  such  land  for  any  authorized 
use,  including  use  as  a stock  driveway.  Moreover,  the 
Department  has  bread  discretionary  authority  tc  reject 
Carey  Act  applications  for  lands  not  withdrawn  from  se- 
lection, subject  to  normal  judicial  restraints  against 
arbitrary  and  capricious  administrative  actions. 

Applications  filed  for  segregation  of  land  fcr  pro- 
posed development  under  the  Carey  Act  must  be  rejected 
where  the  lands  have  previously  teen  withdraw!  cr  clas- 
sified fcr  ether  Federal  purposes. 

Idaho  Department  of  Water  Resources JC n_ Rec c n s id e r a t i c n j , 

49  IEIA  221  (Aug.  12,  198C)  ~ - 


Where  an  application  for  withdrawal,  published 
in  the  Jederal  Register  and  noted  on  the  State  Cffice 
records,  sets  aside  certain  lands  fcr  airport  purposes 
and  specifically  precludes  the  operation  cf  the  re- 
mainder of  the  mineral  leasing  laws,  it  is  proper  under 
the  regulations  tc  suspend  an  oil  and  gas  lease  offer 
for  such  segregated  lands,  pending  action  c r.  the  with- 
drawal application.  After  the  withdrawal  application 
has  teen  cancelled  without  favorable  action  on  the 
withdrawal  request,  the  oil  and  gas  offer  may  be  con- 
sidered on  its  merits. 

Cona 1 d_Epper so n , 50  IBIA  267  (Sept.  30,  1S6C) 


Where  the  Secretary  of  the  Interior  has  specifi- 
cally determined  by  formal  publication  cf  a memorandum 
that  lands  in  a certain  section  of  a national  forest 
are  to  be  withheld  from  leasing,  he  has  exercised  his 
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W I TH DR  ft W ALS_A N D_R E SE R V A TI C NS — Con  ti n ued 
GENERALLY — Continued 

plenary  discretion  to  refuse  to  issue  leases,  and  sub- 
sequent offers  for  affected  lands  are  properly  rejected. 

Jaraes_Ri_Learned_et_ali , 50  IELA  416  (Oct.  24,  I960) 


Where  an  application  for  withdrawal  proposes  to 
withdraw  certain  lands  from  the  operation  of  the  min- 
eral leasing  and  mining  laws  to  prevent  interference 
with  the  use  of  the  land  for  airport  purposes,  the 
Bureau  of  Land  Management  should  suspend  action  on 
oil  and  gas  lease  offers  filed  subsequent  tc  the  with- 
drawal application  pending  final  action  on  the  proposed 
withdrawal . 

r ker , 51  IBLA  178  (Dec.  2,  1980) 


Lands  withdrawn  for  reclamation  purposes  are  not 
available  for  disposition  under  the  public  land  laws, 
including  the  Indian  Allotment  Act,  as  amended,  25  U.S.C. 
$$  334,  336  (1976),  and  an  application  thereunder  for 

land  so  withdrawn  is  properly  rejected. 

* 

2tI!es_A.._Fort,  51  IBLA  285  (Dec.  15,  1980) 


"Notation  rule."  Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach 
by  reason  of  any  subsequent  application  cr  entry  until 
the  record  has  been  changed  to  reflect  that  the  land  is 
no  longer  so  segregated.  The  rule  applies  even  where 
the  notation  was  posted  to  the  records  in  error,  or 
where  the  segregative  use  so  noted  is  void,  voidable, 
or  has  terminated. 

S tephe n_Ke n_yon_e t_a , 51  IBLA  368  (Dec.  30,  198C) 


AUTHORITY  TO  MAKE 

A mining  claim  for  metalliferous  minerals  located 
on  land  withdrawn  from  appropriation  under  the  mining 
laws  pursuant  to  the  Pickett  Act  of  June  25,  1910,  as 
amended,  43  U.S.C.  §§  141,  142  (1976),  which  provides 
that  as  to  metalliferous  minerals  the  withdrawn  land 
shall  remain  open  to  the  operation  of  the  mining  laws, 
is  nevertheless  null  and  void  from  its  inception  where 
the  land  is  also  withdrawn  pursuant  to- the  President's 
nonstarutory  authority  to  make  withdrawals. 

Glen_Hi_Brooks_t_E_._A llen_Erooksx_8_Cor£j.  , 45  IELA  51 
(Jan.  14,  1980) 


EFFECT  OF 

A mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio. 

Con  rad_F_._Sovik , 45  IBLA  14  (Jan.  e,  1 980) 

J acaueline_£i_Nelson , 47  IBLA  12  (Apr.  10,  1980) 
Wi_Speakmani_Ji_A n trim , 51  IBLA  283  (Dec.  15,  198C) 


w A 1 S_ A N C_ FESEJV ATIC NS  — Ccn  ti n ue  d 
EFFECT  Cf--Continued 

A mining  claim  for  metalliferous  minerals  located 
on  land  withdrawn  from  appropriation  under  the  mining 
laws  pursuant  to  the  Pickett  Act  of  June  25,  191C,  as 
amended,  43  U.S.C.  §§  141,  142  (1976),  which  provides 
that  as  to  metalliferous  minerals  the  withdrawn  land 
shall  remain  open  tc  the  operation  of  the  mining  laws, 
is  nevertheless  null  and  void  from  its  inception  where 
the  land  is  also  withdrawn  pursuant  to  the  President's 
nonstatutory  authority  tc  make  withdrawals. 

Glen_H_._Ercoks_1_Ei_A_llen_Brcoks.t  8 Ccrp.,  45  IEIA  51 
~(JanT~14,  I960)  “ 


Cil  and  gas  lease  offers  embracing  lands  with- 
drawn specifically  from  oil  and  gas  leasing  and  by 
Public  Land  Crder  No.  674,  of  Oct.  7,  1950,  reserved 
for  an  agency  of  the  Department  of  Defense,  are  prop- 
erly rejected.  Lands  declared  surplus  are  not  subject 
to  leasing  by  this  Department. 

An  cil  and  gas  lease  offer  filed  for  land  which 
has  been  previously  withdrawn  from  mineral  leasing  may 
be  properly  rejected  since  it  will  not  be  validated  by 
any  future  modification  or  revocation  of  the  crder  of 
withdrawal.  It  is  immaterial  whether  the  lands  are 
presently  being,  or  have  ever  been,  used  for  the  pur- 
pose for  which  they  were  withdrawn. 

Ed wa r d_Cz_She£ar d sgn , 47  IBLA  223  (Kay  13,  1960) 


When  land  is  withdrawn  from  the  operation  of  the 
mining  laws  subject  to  valid  existing  rights,  as  was 
the  Death  Valley  National  Monument  cn  Sept.  26,  1976, 
the  validity  of  a mining  claim  located  prior  to  the 
withdrawal  must  be  established  as  of  the  date  cf  the 
withdrawal  as  well  as  of  the  date  cf  the  hearing. 

£l?i-i€^_s24i££_vi_i!t£i!£b®_le3d_Mines  Cc.,  49  IEIA  1 
(July  15  , 1980J  ' 


A mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  at  initio. 

Where  a mining  claim  located  cn  land  withdrawn  at 
the  time  cf  location  is  declared  void  ab  initio,  such  a 
location,  and  the  decisic n .decla ring  such  a location 
void,  do  net  affect  the  status  of  any  location  cf  the 
same  land  made  prior  to  the  withdrawal;  nor  can  such  a 
location,  made  by  a party  with  an  interest  in  the  pricr 
location,  reestablish  or  protect  rights  tc  the  prior 
claim. 

£ack_C_._Franks , 49  IELA  162  (July  30,  158C) 


A mining  claim  located  cn  land  temporarily  seg- 
regated from  appropriation  under  the  mining  laws 
pursuant  to  43  U.S.C.  § 1714(b)  (1976)  is  null  and 

void  ab  initio. 

Under  43  U.S.C.  § 1714(b)  (1976)  a publication  in 

the  Federal  Jecpister  cf  notification  of  an  application 
for  withdrawal,  which  publication  temporarily  segre- 
gates land  from  the  operation  of  the  mining  laws,  dees 
not  withdraw  the  land,  and  therefore  the  notice  need 
not  be  signed  by  the  Secretary  or  an  individual  in  the 
Office  of  the  Secretary  who  has  been  appointed  by  the 
Eresident,  hy  and  with  the  advice  and  consent  cf  the 
Senate. 

Stephen  W._Ecx,  50  IELA  186  (Sept.  3C,  I960) 

6 7 I.  D.  4 62 


WIlMfiSAKALS_AND_RESER VATIC  NS — Continued 
DEFECT  CF — Continued 

A mining  claim  located  on  land  which  was  then  seg- 
regated and  closed  to  mineral  entry  is  properly  declared 
null  and  void  ab  initio. 

George_Hi_Fennimore_et_ali , 50  IELA  280  (Cct.  6,  1980) 


Mining  claims  located  on  land  at  a time  the  land  is 
withdrawn  from  appropriation  under  the  United  States 
mining  laws  properly  are  declared  null  and  void  at  initio. 

H3IYin_flack_1_Bet  ty_Ki_  Mac  k , 51  IELA  30  (Oct.  30,  1980) 


Where  land  is  withdrawn  from  the  operation  of  the 
mining  laws  subsequent  to  the  location  of  a mining 
claim,  the  validity  of  the  claim  cannot  be  recognized 
unless  the  claim  was  supported  by  a valid  discovery  at 
the  time  of  the  withdrawal.  In  addition,  even  though 
there  may  have  been  a proper  discovery  at  the  time  of 
a withdrawal  or  at  some  other  time  in  the  past,  a lin- 
ing claim  cannot  be  considered  valid  unless  the  claim 
is  at  present  supported  by  a sufficient  discovery. 

The  loss  of  the  discovery,  either  through  exhaustion 
of  the  minerals,  changes  in  economic  conditions,  or 
other  circumstances,  results  in  the  loss  cf  the 
location . 

U ni ted_Sta tes_v_._Wi_Si_ Wood_e t_al_.  , 51  IELA  301 

(Dec.  18,  1980)  67  I.C.  628 


POWERSITES 

Lands  which  are  covered  by  a license  for  a power 
project  issued  by  the  Federal  Power  Commission  (now  the 
Federal  Energy  Regulatory  Commission)  are  net  open  to 
mineral  location.  Any  mining  claim  located  on  power- 
site  lands  is  void  at  initio  unless  the  land  has  been 
restored  to  such  entry  in  accordance  with  sec.  29  of 
the  Federal  Power  Act,  16  U.S.C.  § 818  (1976). 

Har  old_Mj,_  V o r is  , 48  IBLA  206  (June  16,  I 960) 


RECLAMATION  WITHDRAWALS 

An  application  under  the  Act  of  Apr.  23,  1932, 

43  U.S.C.  § 154  (1976),  for  restoration  to  mineral 

entry  and  location  of  lands  within  a reclamation  with- 
drawal will  ordinarily  be  rejected  when  the  Water  and 
Power  Resources  Service  has  recommended  against  it,  the 
recommendation  is  premised  upon  the  requirements  cf  the 
public  interest,  and  the  reasons  offered  in  support  of 
the  recommendation  are  cogent. 

£I°tence_Ad kisson , 47  IBLA  121  (Apr.  28,  1980) 


Applications  filed  for  temporary  withdrawals  cf 
land  for  proposed  development  under  the  Carey  Act, 

43  U.S.C.  § 641  (1976),  must  be  rejected  where  the 
lands  have  previously  been  withdrawn  or  classified  for 
other  Federal  purposes. 

I^§l)o_0e£ar t ment_of _ Wat er_Resources , 48  IELA  250 
(June  26,  1980)  ~ 


Applications  filed  fer  segregation  of  land  for  pro- 
posed development  under  the  Carey  Act  must  be  rejected 
where  the  lands  have  previously  been  withdrawn  or  clas- 
sified for  other  Federal  purposes. 

Ii§ho_Depar  t “§M_2£_i!§£§I_J?§sources (Cn_  Reconsider  a tio  n)_ , 

49  IBLA  221  (Aug.  12,  1980) 


J SI  s_  AN  C_  RE  SEE  VAT  IC  NS  — Conti  n u e d 
REVCCATICN  AND  RES1CRATICN 

A Eresidential  proclamation,  which  extended  the 
boundaries  of  a forest  reserve  and  which  specifically 
stated  that  prior  proclamations  respecting  the  reserve 
were  "superseded,"  had  the  effect  cf  and  was  construed 
as  restoring  to  entry  lands  earlier  withdrawn  by  a Sec- 
retarial order  which  reserved  from  public  entry,  for 
protection  of  giant  sequoia  trees,  a township  situated 
within  the  boundaries  of  the  forest  reserve.  lhis  con- 
clusion is  particularly  compelling  in  view  cf  the  Ictg 
continued  course  of  administrative  action  treating  the 
subject  township  as  having  teen  restored  to  entry  fer 
purposes  cf  prospecting,  locating  and  developing  min- 
eral resources,  subject  tc  compliance  with  the  rules 
and  regulaticns  pertaining  to  forest  reserves. 

Dolores  Oise jn_ and_ Weslej_Ej Bace,_et  al.,  45  IEIA  232 

(FetT  47  196C) 


In  determining  whether  a national  defense  with- 
drawal, within  the  meaning  of  § 11(a)  (1)  of  ANCEA, 
existed  cn  Lee.  18,  1971,  only  the  formal  legal  status 
of  the  withdrawal  may  be  considered,  and  it  is  immate- 
rial whether  the  purpose  of  the  withdrawal  has  teen 
fulfilled  or  whether  the  actual  use  to  which  the  lard 
is  put  has  changed. 

The  Army’s  filing  of  a notice  of  intent  to  relin- 
quish certain  property  cannot  revoke  a national  defense 
withdrawal  because  the  Army  lacks  the  authority  tc  re- 
voke such  withdrawals. 

A notice  cf  intent  to  relinquish  property  is  net  a 
relinquishment  but  a method  by  which  an  agency  of  the 
Federal  Government  expresses  the  intention  tc  relin- 
quish the  property  at  a future  time,  upon  completion  of 
required  statutory  and  regulatory  procedures. 

The  issue  of  whether  ANCSA  supersedes  certain 
provisions  cf  the  Federal  Eroperty  and  Administrative 
Services  Act,  as  regards  administrative  actions  taken 
concerning  a specific  withdrawal,  is  rendered  meet  by 
a finding  that  the  withdrawn  lands  were  never  available 
for  selection  under  ANCSA.  When  a notice  cf  intenticn 
to  relinquish  affects  lands  not  withdrawn  pursuant  tc 
ANCSA,  E1M  is  required  to  follow  the  previsions  cf  the 
Federal  Property  and  Administrative  Services  Act,  and 
the  regulaticns  promulgated  under  that  Act. 

Apge  a l_cf_Ta  nacross_£_  Iric^ , 4 ANCAE  173  (Apr.  7,  I960) 

' " ‘ 87  1.1.123 

Appeal  of  Ncrthway  Natives.  Inc..  4 ANCAE  207  (Apr.  21, 
1 9 8 C ) 


An  application  under  the  Act  of  Apt.  23,  1932, 

43  U.S.C.  § 154  (1976),  for  restoration  to  mineral 
entry  and  location  cf  lands  within  a reclamation  with- 
drawal will  erdinarily  be  rejected  when  the  Hater  and 
Fower  Resources  Service  has  recommended  against  it,  the 
recommendation  is  premised  upon  the  requirements  cf  the 
public  interest,  and  the  reasons  offered  in  support  cf 
the  recommendation  are  cogent. 

F lor ence_ Ad k is  son , 47  IELA  121  (Apr.  2e,  I 960) 


An  oil  and  gas  lease  offer  filed  for  land  which 
has  been  previously  withdrawn  from  mineral  leasing  may 
be  properly  rejected  since  it  will  not  be  validated  by 
any  future  modification  or  revocation  of  the  order  cf 
withdrawal.  It  is  immaterial  whether  the  lands  are 
presently  being,  or  have  ever  been,  used  for  the  pur- 
pose for  which  they  were  withdrawn. 

F dwar  d_Ci_S  he_pa  r dsen  , 47  IBLA  22  3 (May  13,  196C) 
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WITHDRAWALS  AND  RESER VAT IONS — Con t i n ued 
SPRINGS  AND  WATERHOLES 

The  repeal  of  sec.  704(a)  of  the  Federal  Land 
Policy  and  (la  nagement  Act  of  1976,  90  Stat.  2792,  of 
certain  statutory  authority  to  reserve  land  as  a water- 
hole  only  prohibits  future  withdrawals  or  reservations 
of  land  under  the  repealed  statutes  and  does  not  affect 
Known  waterholes  withdrawn  prior  to  the  repeal.  It  was 
proper  for  the  Eureau  of  Land  Management  to  reject  a 
water  pipeline  right-of-way  application  for  land  con- 
taining a waterhole  which  was  withdrawn  prior  to  the 
Federal  Land  Policy  and  Management  Act  of  1976,  and 
where  the  water  is  needed  for  a public  use. 

Grant_Li_Hacking,  50  IBLA  154  (Sept.  30,  1S8C) 


TEMPORARY  WITHDRAWALS 

Applications  filed  for  temporary  withdrawals  of 
land  for  proposed  development  under  the  Carey  Act, 

43  U.S.C.  § 641  (1976),  must  be  rejected  where  the 
lands  have  previously  been  withdrawn  or  classified  for 
other  Federal  purposes. 

I 3a ho_Depar t ment_of _ Wa ter_Resources , 48  I ELA  250 
(June  26,  1980) 


Applications  filed  for  segregation  of  land  for  pro- 
posed development  under  the  Carey  Act  must  be  rejected 
where  the  lands  have  previously  been  withdrawn  or  clas- 
sified for  other  Federal  purposes. 

y3j!£!-2f£§r  t ment_of_W a ter_ Resources (On_Reconside ra t ic ni  , 

49  IBLA  221  (Aug.  12,  1980) 


WORDS  AND  PHRASES 

"Copy_of_the_official_record_of_the_nctice_cr_cer- 
t if icate_of _locat ion . " Under  the  revised  definition  cf 
the  term  at  43  CFR  3833.0—5  (i)  (1979),  a duplicate  of  a 

notice  of  location  which  has  been  filed  with  the  local 
recorder  is  a "copy  of  the  official  record  of  the  no- 
tice or  certificate  of  location,"  even  though  it  is  not 
stamped  by  the  local  recorder  and  does  not  include  a 
reference  to  the  local  record,  and  is  therefore  accept- 
able under  43  CFR  3833.1-2  (b)  if  tendered  within 
90  days  of  the  date  of  location. 

James_Ei_Strong,  45  IBLA  386  (Feb.  13,  1980) 


"Copy_of_t he_of f icia l_record_gf _t he_ngt ice_or 
cer tif icate_of _location"  means  a legible  reproduction 
or  duplicate,  except  microfilm,  of  the  original  instru- 
ment of  recordation  of  an  unpatented  mining  claim  which 
was  or  will  be  filed  in  the  local  jurisdiction  where 
the  claim  is  located  or  other  evidence,  acceptable  tc 
the  proper  BLM  office,  of  such  instrument  cf  record- 
ation. Under  43  CFR  3833.1-2  there  is  no  express 
requirement  that1  a machine  reproduction  be  provided. 
Accordingly,  a handwritten  duplicate  of  a nctice  of 
location  is  acceptable  under  the  regulations. 

W_._C_._H  iles , 48  IBLA  214  (June  16,  1980) 


" Date_gf _lgca t ign . " The  date  of  location  of  a 
mining  claim  is  determined  in  accordance  with  the  law 
of  the  State  where  the  claim  is  situated.  Under 
Washington  law,  it  is  the  date  specified  on  the  notice 
of  location  filed  with  the  local  recorder's  office. 

P & S Mining  Co.  . 45  IBLA  115  (Jan.  23,  1980) 


WORES_AND_PERASES — Continued 

"ID te_of_ location . " The  date  of  location  cf ‘mining 
claims  is  determined  in  accordance  with  the  law  cf  the 
State  where  the  claims  are  situated.  Under  California 
law,  the  time  for  recordation  in  the  county  is  measured 
from  the  date  cf  the  posting  of  the  location  nctice  cn 
the  claims. 

Lee  Resources  Management  Cgrg^.  , 50  I E L A 131  (Sept.  24, 
1980) 


"F ilil-iE at  Jpet_y 3 1 u® • 11  Under  the  federal  land 
Policy  and  Management  Act  of  1976  and  existing  lepart- 
raental  regulations  to  the  extent  practicable,  a grantee 
must  pay  fair  market  value  for  a right-cf-way  cn  public 
land.  "Fair  market  value"  is  the  amount  in  cash,  or  in 
terms  reasonably  equivalent  to  cash,  for  which  in  all 
probability  the  right  tc  use  the  site  wculd  be  granted 
by  a knowledgeable  owner  willing  but  net  obligated  tc 
grant  to  a knowledgeable  user  who  desired  but  is  net 
obligated  tc  sc  use. 

E_6_M_Service^_Inc. , 48  I E L A 233  (June  17,  I960) 

Northwestern_Cclgradc_Broadcasting  Cc. , 49  I E L A 23 
(July  15,  I960) 


"UDadpjua tiers. " A headquarters  site  application 
is  properly  rejected  when  the  applicant  has  failed  tc 
sustain  his  burden  of  showing  that  the  site  has  been 
used  as  a headquarters,  i.e.,  as  the  usual  place  cf 
business,  principal  office,  or  administrative  center 
of  his  snowmobile  camp.  The  term  " headguar ter s " will 
not  be  construed  so  broadly  as  to  include  within  its 
meaning  use  of  a site  for  recreational  purposes  with 
occasional  payment  cf  use  of  the  facilities  occurring 
via  rendering  of  services  and  helping  transport  build- 
ing materials  to  the  cabin  sites,  or  by  meager  and 
incidental  payments  of  cash. 

Unit  ed_States_v._21c_yd R.  Ehmann.  50  IEIA  69  (Sept.  17, 

19807 


"iDlSISil - " Where  an  oil  and  gas  leasing  service 
selects  lands,  files  offers,  and  advances  funds  cn 
behalf  of  its  clients  for  leases  which  the  service  is 
willing  to  sell  on  behalf  of  any  successful  client, 
strict ly_at_the_cliejit_j£_c_pt ion , in  return  for  a per- 
centage commission  on  the  sale,  the  service  has  no  en- 
forceable right  to  any  portion  cf  the  lease,  if  issued. 
The  option  is  no  more  than  a mere  hope  or  expectancy 
that  a client  will  elect  to  employ  the  service  as  sales 
agent,  so  that  there  is  no  interest  in  the  lease  if  is- 
sued, whigh  must  be  disclosed. 

J tv_i_n_J_._j?<: we r s , 45  IELA  186  (Jan.  30,  1980) 


"ID teiejj  t . " Where  there  is  an  agreement  giving  an 
offeror  the  option  of  selling  part  of  an  oil  and  gas 
lease  to  his  agent  leasing  service,  exercisable  sclely 
at  the  offerer's  discretion,  the  agent  has  a mere  hope 
cr  expectancy  and  ppot  an  "interest"  in  the  offer,  as 
defined  in  43  CFR  3100.0  — 5 (t)  - 

Ge°searchx_Inc. , 48  IBLA  190  (June  9,  I960) 


"Interest  in  an  oil  and  gas  lease  cr  offer . " 

Where  a party  tc  a pooling  agreement  is  authorized 
to  advance  funds  for  filing  of  drawing  entry  cards 
in  simultaneous  oil  and  gas  lease  drawings,  payment 
of  rentals,  and  office  expenses,  and  is  entitled  tc 
be  reimbursed  therefor  with  interest  and  receive  a 
consultation  fee  from  the  pooled  proceeds  of  any  leases 
issued,  all  parties  tc  the  agreement  have  an  interest 
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WORDS  AND  PHRASES — Co  n t i n u e d BORES  AND  PBRASES — Con  timed 


in  each  lease  offer  within  the  meaning  of  43  CFR  3102.7, 
requiring  the  disclosure  of  interested  parties. 

Bayne  E.  DeBord.  50  IBLA  216  (Sept.  30,  15  80) 

87  I.E.  465 


"Rotation  rule."  Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach 
by  reason  of  any  subsequent  application  cr  entry  until 
the  record  has  been  changed  to  reflect  that  the  land  is 
no  longer  so  segregated.  The  rule  applies  even  where 
the  notation  was  posted  tc  the  records  in  error,  or 
where  the  segregative  use  so  noted  is  void,  voidable, 
or  has  terminated. 

Stephen  Kenyon  et  al..  51  IBLA  368  (Dec.  30,  1980) 


"Signed  and  fu 

llv  executed. 
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stamp  be  h 

is 

signature. 

Eiiz< 

abeth  McClellan 

, 45  IELA 

342 

(Feb.  7,  1 

98C) 

"Preceding  assessment  year."  The  "preceding 
assessment  year"  is  the  assessment  year  most  recently 
completed.  Thus,  the  requirement  that  evidence  of 
annual  assessment  work  completed  during  the  "preceding 
assessment  year"  be  filed  on  or  before  Oct.  22,  1979, 
concerns  the  assessment  year  ending  at  nccn  on  Sept.  1, 
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Alaskamin  Co. . 49  IBLA  43  (July  21, 


1980) 


"Proprietary  information. " 
tion  means  information 
substantial  harm  to  th 
outside  source  from  wh 
inhibit  the  Government 
of  information  in  the 
detrimental  effect  on  a Government  program.  Internally 
generated  Governmental  decisions  and  information  are 
not  proprietary. 
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Sguthern_Uniqn_Exploration_Co_. , 51  IBLA  89  (Nov.  5, 
1980) 


"Public_lands. " Under  43  CFR  3602.1  which  defines 
a trespass,  the  term  "public  lands"  includes  mineral 
deposits  reserved  under  the  Stock-Raising  Homestead 
Act,  43  U.S.C.  s 299  (1970). 


Pacif ic_Power_S_Liqh t_£Oi , 45  IBLA  127  (Jan.  23,  198C) 


"Resident_citizen. " 
of  Mar.  3,  1891,  26  Stat. 
the  term  "resident  citizen 
actually  living  in  the  Sta 
does  not  refer  to  individu 
or  voting  residency  within 
actually  residing  therein. 
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Sandy_Ci_Ba icy , 46  1 1 LA  140  (Mar.. 


19,  1 98  C) 


"Rule_qf _ayproximation. " The  Depart 
Interior  will  not  reject  an  oil  and  gas  1 
for  public  domain  lands  solely  for  the  re 
offer  being  for  less  than  640  acres  where 
by  which  the  offer  is  under  640  acres  is 
amount  by  which  the  offer  would  exceed  64 
including  the  smallest  adjoining  subdivis 
for  leasing,  the  offer  thereby  conforming 
of  approximation. 
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Ja  mes_M^._C  h ud  no  w , 47  I EL  A 265  (May  13,  1980) 


